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IN   THE   COMMON   PLEAS* 


MICHAELMAS  TERM,  5  VICTORIA. 


rum  jirssBs  who  aat  isr  bavc  Domwa  this  Tsmif  wcm>— tiicdjii.,  c.  j.» 

COI.TMAW,  J.,  BBaUHB,  J..   AND  If  AU1.B,  J. 


1841. 
Parsons  t?.  Wilson.  Tkundau, 

TNav.  4M. 
HIS  WBS  an  action  of  indebitatus  assumpsit  for  goods  a  pardcuiar 

sold  and  ddiTered^  for  the  use  and  hire  of  goods,  for  money^  udned^tbefou 

had  and  recmed,  money  paid,  and  money  found  due  upon  J?  J'°«  *'*?^ 

an  aocoont  stated.    Pleas — ^non  assumpsit,  payment,  and  Caiii— being 

the  amount  of 


setoff-  tkeplamiif* 

The  defendant's  particular  of  set-off  contained,  amongst  f ^^J^l^ 


odier&y  the  following  item: — '^August,  1840.   Cash — ^being  and  charges,^^ 
the  amonnt  of  the  pltnntiff's  dishonoured  acceptance,  and  the  eTidencc 
ekai8es,2U&.6rf.-  ToT^^^^.'Sl 

Upon  the  trial  before  the  undersheriff  of  Surrey,  the  t^Jj^h  ^.^'en 
plaintiff  established  a  claim  in  respect  of  goods  sold  and  indmed  by  the 
deiiFered  and  the  hire  of  furniture  to  the  extent  of  17/.  49.  defendant,  was 
In  support  of  his  plea  of  set-off,  the  defendant  proved  the  HeW°not  a^mT 
non-payment  of  a  bill  of  exchange  for  19/.  2s.  6rf.,  drawn  *«"**  Tariance* 
on  the  23rd  June,  1840,  by  one  E.  Pearson  the  younger 
apcrn  and  accepted  by  E.  Pearson  the  elder,  payable  two 
months  after  date  to  the  plaintiff  or  order,  and  indorsed  by 
the  plaintiff' to  the  defendant. 

TOU  IV.  B 
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1841. 


On  the  part  of  the  plaintiff  it  was  submitted  that  the  bill 
produced  did  not  sustain  the  set-off^  it  appearing  that  there 
had  been  several  bill  transactions  between  the  parties^  and 
the  bill  in  question  not  being  the  plaintiff's  acceptance,  and 
differing  in  amount  from  that  mentioned  in  the  particular 
of  set-off.  None,  however^  was  shewn  that  did  exactly 
correspond  either  as  to  date  or  amount. 

A  verdict  having  been  found  for  the  defendant — 

Shee,  Serjeant,  moved  for  a  new  trial. — He  submitted 
that  there  was  a  fatal  variance  between  the  particular  of 
set-off  and  the  evidence  adduced  in  support  of  it. 

Per  Curiam. — ^To  give  the  plaintiff  ground  of  com- 
plaint, the  variance  between  the  particular  of  set-off  and 
the  proof  should  be  one  calculated  to  mislead,  to  withhold 
from  him  the  fair  information  the  law  entitles  him  to. 
This  bill  certainly  is  not  correctly  described  in  the  parti* 
culars :  but  the  question  is,  whether,  seeing  that  the  date 
and  the  sums  so  nearly  correspond,  the  plaintiff  could  have 
been  misled  by  the  defendant's  calling  a  dishonoured  bill 
bearing  his  indorsement  his  dishonoured  acceptance.     It 

appears  to  us  that  be  could  not. 

Rule  refused. 


Thursday, 
Nov.  4tA. 


Heenan  t;.  Evans  and  Wheelton. 


Nov.  4<A.        pi 

In  caae  agninst    Vj' ASE  against  the  late  sheriff  of  Middlesex  for  an  alleged 

foUe  relLro^of"   **^®  ^^^^  ^^  ^^^  ^^^  *^  *  ^^*  ^^  ^"  ^*- 
nulla  bona  to  a 

writ  of  fi.  fa.,  the  declaration,  after  stating  the  delivery  of  the  writ  to  the  sheriff  to  be  executed, 
went  on  to  allege  that  the  sheriff  by  virtue  thereof  "  seised  and  took  in  execution  divers  goods 
and  chattels  of  R.  (the  debtor)  of  great  value,  to  wit,  of  the  value  of  the  monies  indorsed  on  the 
writ,  and  directed  to  be  levied  as  aforesaid,  and  thorn  levied  the  eame  thereout"  The  defend- 
ant  pleaded  that  he  did  not  seise  or  take  in  execution  any  goods  or  chattels  of  R.,  nor  levy 
thereout  the  monies  in  the  first  count  in  that  behalf  mentioned,  modo  et  formft: — Held,  that  the 
allegation  as  to  the  seisure,  in  the  declaration,  must  be  understood  as  an  allegation  of  a  seisure 
of  goods  of  R.  that  were  liable  to  the  plaintiff's  execution,  and  that  the  same  meaning  must  be 
ascribed  to  the  plea ;  and  consequently  that,  the  goods  seised  under  the  plaintiff's  writ  being 
exhausted  by  payment  of  rent  and  satisfaction  of  a  writ  previously  delivered  to  the  sheriff,  the 
return  oT  nulla  bona  was  a  proper  return,  and  the  defendant  entitled  to  a  verdict. 


MICHAELMAS   TEEM^   5  V1CTOEIA. 

The  first  oonnt  of  the  declaration  stated^  tbat^  thereto-  1841. 
fine,  to  wit^  on  the  27th  June,  1840,  in  &c.,  the  plaintiff 
leeoTcied  against  one  John  Bavlins  45/.  Ss.  6d.y  adjudged 
to  the  plaintiff  for  his  damages  &c.,  whereof  the  said  John 
R&whna  was  conTicted  &c. ;  that,  thereupon,  the  plaintiff, 
lor  obtaining  satisfaction  of  the  said  monqr  so  recoyeredas 
albimaid,  the  same  being  then  unsatisfied,  afterwards,  to 
vit,  on  the  29th  Jane,  1840,  sued  and  prosecuted  out  of 
die  said  court  a  certain  writ  of  our  lady  the  Queen  called 
a  tpstatum  fi..  fa.,  directed  to  the  sheriff  of  Middlesex, 
whcrel^  our  lady  the  Queen  commanded  the  said  sheriff 
that  of  the  gooda  and  chattels  of  the  said  John  Rawlins  in 
his  the  nid  sheriflPs  bailiwick  he  should  cause  to  be  levied 
the  damages  aforesaid,  together  with  interest  for  the  same, 
st  the  rate  of  4/.  per  cent,  per  annum,  firom  the  27th  June, 
1810,  on  which  day  the  judgment  aforesaid  was  entered 
JXf  (1),  and  that  he  should  have  that  money,  with  such  in- 
terest as  aforesaid,  before  her  Majesty's  justices  at  West- 
minster immediately  after  the  execution  thereof,  to  be 
rendered  to  the  plaintiff  for  lus  damages  and  interest  as 
afotesuA,  and  that  he  should  do  aU  such  things  as  by  the 
atmtute  passed  in  tiie  second  year  of  the  reign  of  her  said 
Majesty  [1  ft  2  Vict.  c.  110]  he  was  authorized  and  required 
to  do  in  this  behalf,  &c. ;  which  said  writ,  afterwards,  and 
before  the  dehvery  thereof  to  the  said  sheriff,  to  wit,  on  the 
29th  June,  1840,  was  duly  indorsed  with  a  direction  for  the 
mod  sheriff  to  levy  46/.  8#.  6rf.,  besides  sheriff's  poundage, 
o  Aoers'  fees,  costs  of  levy,  and  all  incidental  expenses,  and, 

:  so  indorsed,  was  then  delivered  to  the  defendants,  Deiirerj  of 


who  then  and  from  thence  until  and  after  the  time  of  ^[^  ^^ 

making  the  return  to  the  said  writ  thereinafter  mentioned 

weie  siieriff  of  the  said  county  of  Middlesex,  to  be  executed 

m  dne  finm  of  law :  by  virtue  of  which  said  writ  the  de-  Sheriff  Mixed 

goods  of  R., 

fieodants,  being  such  sheriff,  afterwards,  whilst  the  said  andieTied. 

(1)  See  Fidier  «,  Dodding*  ante,  Vol.  3,  p.  516,  9  Dowl.  872. 
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1841.        writ  was  in  force^  to  wit^  on  the  day  and  year  last  afore- 
said^ and  within  their  bailiwick  as  such  sheriff^  seized  and 
took  in  execution  divers  goods  and  chattels  of  the  said 
John  Rawlins  of  great  value,  to  wit,  of  the  value  of  the 
monies  so  indorsed  on  the  said  writ  and  directed  to  be 
Breach— noD-    levied  as  aforesaid,  and  then  levied  the  same  thereout ;  yet 
money^ievied     the  defendants,  being  such  sheriflT,  disregarding  their  duty 
to  the  plaintiff.  ^  g^^j^  sheriflF,  and  wrongfully  intending  to  injure  the 
plaintiff  in  this  behalf,  had  not  the  said  monies  so  levied  as 
aforesaid  or  any  part  thereof  in  the  said  court  according  to 
the  exigency  of  the  said  writ,  as  the  defendants  could  and 
might  and  ought  to  have  done,  before  the  commencement 
of  the  suit,  but  therein  wholly  failed  and  made  default,  nor 
had  the  defendants  or  either  of  them  paid  such  monies,  or 
Faiieiy  return-  any  part  thereof,  to  the  plaintiff;  and  the  defendants  after- 

ing  nulla  bona. 

wards,  and  before  the  commencement  of  the  suit,  to  wit,  on 
the  24th  July,  1840,  wrongfully,  falsely,  and  deceitfully  re- 
turned to  the  said  last-mentioned  court  upon  the  said  writ 
that  the  said  John  BawUns  had  not  any  goods  or  chattels 
in  their  bailiwick  whereof  they  could  cause  to  be  levied  the 
damages  aforesaid,  or  any  part  thereof,  as  by  the  said  writ 
and  the  return  thereof  remaining  of  record  in  the  said 
court  appeared ;  whereby  the  plaintiff  had  been  and  was 
greatly  injured,  and  deprived  of  the  means  of  obtaining  the 
said  monies  so  indorsed  on  the  said  writ  and  directed  to  be 
levied  as  aforesaid,  and  which  were  still  wholly  unpaid  as 
aforesaid,  and  was  likely  to  lose  the  same. 
Second  count.  The  secoud  count,  after  stating  the  recovery  of  the 
judgment  and  the  issuing  and  delivery  of  the  fi.  fa.  to  the 
sheriff,  as  in  the  first  count,  proceeded  to  allege,  that, 
although  there  were  then  and  afterwards  and  whilst  the 
said  writ  was  in  force,  and  before  the  commencement  of 
the  suit,  divers  goods  and  chattels  of  the  said  John  Raw- 
lins within  the  bailiwick  of  the  defendants  as  such  sheriff, 
and  the  defendants  as  such  sheriff  could  and  might  and 
ought  to  have  levied  the  monies  so  indorsed  on  the  last- 
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mentioned  writ  and  so  directed  to  be  levied  as  last  afore-         1841. 
said,  and  a  reasonable  time  for  so  doing  elapsed  before  the      '^p^' 
commencement  of  the  suit^  whereof  the  defendants,  being  v. 

such  sheriff,  during  all  the  time  aforesaid  had  notice :  yet  ^     I^^'' 

.       ^  Breach— not 

the  defendants,  being  such  sheriff,  disregarding  the  duty  levying. 
of  their  office,  and  wrongfully  intending  to  injure  the 
plaintiff  in  this  behalf,  did  not  nor  would,  nor  did  nor 
would  either  of  them,  at  any  time  during  the  last-mentioned 
time,  levy  the  money  last  aforesaid,  or  any  part  thereof, 
but  wrongfully  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default,  and  during  all  the  last-mentioned 
time  wrongfully  neglected  the  execution  of  the  said  last- 
mentioned  writ ;  and  the  defendants  afterwards,  and  before  Faiteiy  return- 
the  commencement  of  the  suit,  to  wit,  on  the  24th  July,  '°*  °""*  **°°* 
1840,  wrongfuUy,  falsely,  and  deceitfully  returned  to  the 
■aid  court  upon  the  said  last-mentioned  writ,  that  the  said 
John  Rawlins  had  not  any  goods  or  chattels  in  their 
bailiwick  whereof  they  as  such  sheriff  could  cause  to  be 
levied  the  damages  aforesaid,  or  any  part  thereof,  as  by  the 
said  laat-mentioned  writ  and  the  return  thereof  remaining 
of  record  in  the  said  court  appears ;  whereby,  &c. 

Pleas — first,  not  guilty,  to  the  whole  declaration — se-  First  plea. 
condly,  to  the  first  count,  that  the  defendants  did  not  Second  plea. 
seize  or  take  in  execution  any  goods  or  chattels  of  the  said 
John  Rawlins,  nor  levy  thereout  the  monies  in  the  first 
count  in  that  behalf  mentioned,  or  any  part  thereof,  in 
manner  and  form  as  the  plaintiff  had  above  in  his  said  first 
count  in  that  behalf  alleged;  concluding  to  the  country — 
thirdly,  to  the  second  count,  that  there  were  not  at  any  Third  plea. 
time  during  the  period  in  the  last  count  in  that  behalf 
mentioned  any  goods  or  chattels  of  the  said  John  Rawlins 
within  the  bailiwick  of  the  defendants  as  such  sheriff  as 
aforesaid,  nor  could  nor  might  nor  ought  they  the  defend- 
ants to  have  levied  the  said  monies  in  the  said  last  count 
in  that  behalf  mentioned,  or  any  part  thereof,  in  manner 
and  form  as  the  plaintiff  had  above  in  his  said  last  count 
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1841.       ia  that  behalf  alleged;  concluding  to  the  country.    Issue 
thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  last  Michaelmas  Term.  It  appeared  that 
goods  of  John  Bavrlins  were  seized  under  the  writ  men- 
tioned  in  the  declaration^  and  sold,  and  that,  after  satisfying 
arrears  of  rent,  sheriff's  poundage,  ofElcer's  fee,  and  the 
expenses  of  sale,  the  balance  (20/.  17«.)  was  paid  over  to 
certain  parties  at  whose  suit  a  writ  of  execution  had  been 
lodged  with  the  sheriff  prior  to  the  time  at  which  the 
plaintiff's  writ  was  delivered. 

Upon  these  facts,  his  lordship  directed  a  verdict  to  be 
entered  for  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendants on  the  second  and  third ;  reserving  to  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  20/.  17«.,  if  the  court 
should  be  of  opinion  that  the  second  and  third  issues 
ought  to  have  been  found  for  him. 

Banjos,  Serjeant,  in  Hilary  Term  last,  obtained  a  rule 
nisi  accordingly. — He  submitted  that  the  seizure  and  sale 
of  Rawlins's  goods  having  taken  place  under  the  plaintiff's 
writ,  it  not  appearing  even  that  any  warrant  had  been 
granted  upon  the  former  writ,  as  between  him  and  the 
sheriff  the  plaintiff  was  entitled  to  the  fruits  of  the  levy — 
Smattcomb  v.  Cross,  1  Lord  Baym.  251 ;  Rybot  v.  Peckham, 
I  T.  R.  731,  n. 

Ta^aurd,  Serjeant,  now  shewed  cause. — ^The  course  pur- 
sued by  the  sheriff  in  this  case  was  perfectly  correct : 
having  two  writs  in  his  hands  at  the  time  of  the  seizure,  he 
was  bound  to  apply  the  proceeds  to  the  writ  that  was  first 
delivered  to  him — Hutchinson  v.  Johnston,  1  T.  R.  729. 
fFintle  v.  Freeman,  11  Ad.  &  E.  639,  1  Gale  &  D.  93, 
where  all  the  authorities  are  considered,  decides  this  case. 
There,  the  plaintiff  having  issued  a  fi.  fa.,  the  sheriff 
seized  goods  the  proceeds  of  which  were  exhausted  by  pay^ 
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meiit  of  a  year's  rent  to  the  landlord  under  the  statute  1841 
8  Anne^  c.  14,  s.  I,  the  expenses,  and  the  sum  due  upon 
another  writ  of  fi.  fa.  previously  delivered  to  the  sheriff: 
and  it  was  held  that  a  return  of  nulla  bona  to  the  plain- 
ti£Ps  writ  was  proper^  and  that  the  sheriff,  in  an  action 
against  him  for  falsely  making  such  a  return,  might  shew 
the  above  facts  under  a  plea  that  the  original  defendant 
had  no  goods  whereof  the  sheriff  could  levy  the  damages 
in  the  declaration  mentioned.  Drewe  v.  Laimon,  11 
Ad.  &  E.  529, 3  P.  &  D.  245,  shews  the  form  of  pleading  in 
this  case  to  be  unexceptionable.  There,  a  declaration  by 
an  execution-creditor  against  the  sheriff  for  £Edsely  return- 
ing nulla  bona  to  a  fi.  fa.,  alleged  that  the  sheriff  seized 
goods  of  great  value,  to  wit,  of  the  value  of  the  monies  in- 
doned  on  the  plaintiff's  writ,  and  then  levied  the  same  there* 
out:  the  sheriff  pleaded  that  F.  had  sued  out  a  prior  writ 
of  fi.  fiu,  which  was  delivered  to  the  sheriff  before  the 
plaintiff's  writ,  and  remained  unexecuted  in  the  sheriff's 
hands,  and  that  the  sheriff,  after  seizing  the  goods  under 
the  plaintiff's  writ,  and  before  they  were  sold  under  the 
same,  seized  them  under  F.'s  writ,  and  sold  them  for  the 
utmost  price  &;c.,  but  for  a  sum  insufficient  to  pay  the 
amount  ind(»«ed  on  F.'s  writ,  and  paid  the  sum  to  F. :  and 
this  plea  was  held  bad  on  special  demurrer,  as  an  argumen- 
tative traverse  of  the  allegation  that  the  sheriff  had  levied 
the  monies  indorsed  on  the  plaintiff's  writ ;  such  levy  con- 
sisting in  a  sale  the  proceeds  of  which  would  be  applica- 
ble to  the  plaintiff's  writ.  Lord  Denman  there  says :  ''The 
duty  of  the  sheriff,  when  he  has  several  writs  of  execution, 
is  dear.  He  is  to  execute  them  according  to  their  prior- 
ity ;  which,  as  to  writs  of  fieri  facias,  is,  according  to  the 
time  of  their  delivery  to  him.  By  'executing'  is  meant, 
that  he  is  to  apply  the  proceeds  of  goods  seized  in  that  man- 
ner. It  is  not  material  whether  he  seizes  the  goods  under 
the  first  or  the  last  writ :  as  soon  as  they  are  seized,  they 
are  in  point  of  law  in  his  custody  under  all  the  writs  which 
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1841  .^  he  then  has;  and^  when  he  sells  them^  he  sells  in  point  of 
law  under  all  the  writs.  This  is  obviously  so ;  for^  if  the 
proceeds  are  more  than  sufficient  to  satisfy  the  first,  he 
must  apply  the  surplus  to  the  second^  and  so  to  the  third 
and  others ;  and^  as  the  amoujit  for  which  the  goods  will 
sell  is  uncertain^  he  cannot  be  said  to  sell  under  the  first 
writ  only.  The  facts  stated  in  this  plea^  which^  upon  de- 
murrer^ mtut  be  taken  to  be  true^  shew  that  the  defend- 
ants have  done  their  duty  properly ;  and  the  only  question 
is  whether  they  are  right  in  stating  those  facts  specially^ 
or  should  have  taken  an  issue  on  the  plaintiff's  allegation^ 
and  given  the  facts  in  evidence/'  And  ultimately  the  plea 
was  held  to  be  bad  on  the  ground  above  stated.  At  the 
conclusion  of  the  judgment^  his  Lordship  says  :  ''We  are 
of  opinion  that  the  words  '  then  levied  the  same  thereout  * 
necessarily  mean  more  than  a  seizure  under  the  plaintiflfs 
writ  and  a  sale  of  some  sort.  They  mean  also  that  the 
defendants  had  in  their  hands  the  proceeds  of  the  sale  for 
the  purpose  of  handing  over  to  the  plaintiff;  otherwise  the 
plaintiff  does  not  shew  any  right  upon  the  face  of  the  decla- 
ration. It  is  necessary  to  give  the  words  this  sense^  in 
order  to  cast  a  duty  on  the  defendants,  the  breach  of  which 
is  the  not  paying  over  the  money :  for,  unless  they  had  the 
money  for  that  purpose,  no  breach  of  duty  is  shewn.  The 
defendants  therefore  ought  to  have  traversed  those  words/' 

Bompas  and  ChatmeU,  Serjeants,  in  support  of  the  rule. 
The  first  plea  only  puts  in  issue  the  fact  of  the  return : 
Wriffht  V.  Laimon,  2  M.  &  Welsby,  789,  6  Dowl.  146. 
The  second  plea  states  that  the  sheriff  did  not  seize  or  take 
in  execution  any  goods  lor  chattels  of  Rawlins,  nor  levy 
thereout  the  monies  in  the  first  count  mentioned.  Upon 
that  plea  the  plaintiff  was  clearly  entitled  to  have  the  ver- 
dict entered  for  him :  it  was  enough  for  him  to  shew  that 
the  sheriff  in  fact  seized  goods  of  Rawlins,  and  that  he 
returned  nulla  bona.     [Erskine,  J. — ^That  is,  no  goods 
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whereof  the  sheriff  could  levy  the  damages.]  The  issue  IB41. 
tendered  is  that  the  defendants  did  neither  the  one  nor  the 
other  of  two  things :  the  proof  is  that  he  did  one  of  them ; 
and  if  that  one  constitute  a  material  part  of  the  plea,  then 
the  plaintiff  is  clearly  entitled  to  a  verdict.  Now^  a  plea 
that  the  sheriff  did  not  levy,  would  be  bad :  consequently^ 
the  allegation  that  the  sheriff  did  not  geize,  must  be  mate* 
rial.  The  simple  question  is  whether  the  defendants  did 
or  did  not  seize  goods  of  Rawlins.  [Cottman,  J. — The 
aDegation  in  the  declaration  imports  a  seizure  of  goods  out 
of  which  the  sheriff  could  levy :  the  same  meaning  must 
be  attached  to  the  plea.  Maule,  J. — Suppose  Kawlins  had 
no  goods  in  the  defendants'  baiUwick  except  such  as  he 
held  as  trustee — would  it  be  necessary  to  plead  that  spe- 
cially ?  The  goods  would  in  the  eye  of  the  law  for  many 
purposes  be  the  goods  of  BawUns^  but  not  so  for  the  pur- 
pose of  being  levied  under  a  fi.  fa.  for  his  debt.]  It  is 
enough  to  say  that  the  sheriff  did  in  fact  seize  goods  in 
which  Bawlins  had  an  interest :  if  the  defendants  had  any 
excuse  for  not  levying^  they  should  have  shown  it  by  their 
plea— Samicel  v.  Duke,  3  M.  &  Welsby,  622,  6  Dowl.  586, 

TiNDAL^  C.  J. — I  am  of  opinion  that  the  verdict  in  this 
case  has  been  properly  entered  for  the  defendants  on  the 
second  and  third  issues.  The  declaration,  after  stating  the 
issuing  of  the  writ  and  its  delivery  to  the  sheriff  to  be  exe- 
cuted, states  that  the  sheriff  by  virtue  thereof  "  seized  and 
took  in  execution  divers  goods  and  chattels  of  BawUus  of 
great  value,  to  wit,  of  the  value  of  the  monies  indorsed  on 
the  writ  and  directed  to  be  levied  as  aforesaid,  and  then 
levied  the  same  thereout  J^  It  charges,  therefore,  both  a 
seizure  and  a  levying  of  the  debt ;  and  by  that  I  can  only 
understand  a  seizure  of  goods  that  are  liable  to  the  execu- 
tion. The  plea,  following  the  very  words  of  the  declara- 
tion, states  that  the  defendant  did  not  seize  or  take  in 
execution  any  goods  or  chattels  of  Rawlins,  nor  levy  there- 
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184U        out  the  monies  in  the  first  count  in  that  behalf  mentioaed, 
or  any  part  thereof^  in  manner  and  form  as  the  plaintiff 
had  alleged.    Now^  in  the  first  place,  the  fair  meaning  of 
the  plea  appears  to  me  to  be  that  the  sheriff  neither  seized 
nnder  the  plaintiff's  writ  goods  of  Rawlins  nor  did  he  levy 
thereout  the  monies  indorsed  thereon ;  which  is  exactly  the 
same  as  if  the  plea  had  alleged  that  the  sheriff  did  not  seise 
and  that  he  did  not  levy.    The  parties,  therefore,  have 
gone  to  trial  upon  these  two  issues — whether  the  sheriff 
seized,  and  whether  he  levied.    The  case  of  Drewe  v.  Lam^ 
son,  11  Ad.  &  E.  529,  3  P.  &  D.  245,  establishes,  that,  where 
the  sheriff  has  several  writs  against  a  party,  it  is  immate- 
rial under  which  of  them  he  seizes ;  for  that,  in  point  of 
law,  as  soon  as  he  has  seized,  the  goods  are  in  his  custody 
under  aU  the  writs  he  then  holds,  and  that  it  is  his  duty 
to  execute  them,  that  is,  to  apply  the  proceeds,  according 
to  the  respective  times  at  which  the  writs  are  delivered  to 
him.     Upon  the  authority  of  that  case,  therefore,  the  ma- 
terial allegation  is,  not  the  seizure,  but  the  levy.    But^ 
ascribing  to  the  words  of  the  plea  the  same  meaning  that 
is  given  to  the  same  words  in  the  declaration,  and  taking 
it  that  the  defendants  did  seize  goods  of  Rawlins,  since 
the  case  of  fVintle  v.  Freeman,  11  Ad.  &  E.  539,  1  Oale  & 
D.  93,  it  is  to  be  understood  as  an  allegation  of  a  seizure 
of  goods  liable  to  the  execution ;  for,  the  substantial  deci- 
sion in  that  case  is,  that  nulla  bona  is  a  proper  return  to  a 
writ  of  fi.  fa.  where  the  proceeds  of  the  execution  have  been 
exhausted  by  payment  of  rent  or  satisfaction  of  a  writ  pre- 
viously  delivered  to  the  sheriff.     Taking  it  either  way, 
therefore,  it  seems  to  me  that  the  verdict  has  been  entered 
properly. 

CoLTHAN,  J. — I  am  of  the  same  opinion.  The  plea 
must  be  construed  with  reference  to  the  allegation  in  the 
declaration.  The  breach  in  the  first  count,  is,  that  the 
sheriff  falsely  returned  that  Rawlins  had  not  any  good« 
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or  chattels  in  his  bailiwick  whereof  he  could  cause  the  1841. 
damages  or  any  part  thereof  to  be  levied.  To  render 
that  a  breach  of  duty,  it  was  necessary  to  allege  in  the 
declaration  timt  the  sheriff  had  seized  goods  of  BawUn 
sthatwere  liable  to  the  execution.  Therefore,  when  the 
declaration  states  that  the  sheriff  seized  and  took  in  exe« 
cution  goods  and  chattels  of  Rawlins,  it  must  be  under- 
stood to  mean  goods  out  of  which  the  damages  might  have 
been  levied.  And  if  that  be  the  meaning  of  the  allegation, 
it  was  proved  in  terms. 

Ebskine,  J. — I  am  of  the  same  opinion.  The  substance 
of  the  charge  is  that  the  sheriff  seized  goods  of  Rawlins 
that  were  liable  to  the  plaintiff's  execution,  and  that  he 
fiiiled  in  the  performance  of  his  duty,  either  in  not  levying 
thereout  the  sum  indorsed  on  the  writ,  or,  having  levied,  in 
falsely  returning  that  Rawlins  had  no  goods  in  his  bailiwick. 
The  plaintiff  might  have  declared  that  the  sheriff  seized 
goods  of  Rawlins  whereout  he  could  and  ought  to  have 
levied  the  damages :  and  in  that  case  the  defendant  would 
have  pleaded  that  Rawlins  had  no  goods  in  his  bailiwick, 
whereof  he  could  levy.  But  here  the  plaintiff  in  his  de- 
daration  allies  a  seizure  and  a  levy.  The  defendants, 
following  the  words  of  the  declaration,  deny  the  seizure  of 
goods  of  Rawlins,  and  deny  the  levy  thereout.  Assuming 
that  the  allegation  of  seizure  is  in  substance  an  allegation 
of  a  seizure  of  goods  whereout  the  sheriff  might  have  levied, 
it  is  a  material  allegation ;  and  the  plea  traverses  it  modo 
et  formfi :  that  part  of  the  issue  therefore  should  be  entered 
for  the  defendants.  But,  if,  on  the  other  hand,  the  aUega- 
tion  is  to  be  taken  as  a  simple  allegation  of  a  seizure  of 
goods  of  Rawlins,  then  the  material  part  is  the  levy,  which, 
according  to  the  case  of  Drewe  v.  Lainson,  puts  in  issue,  not 
merely  the  fact  of  the  money  being  levied,  but  also  the  fact 
of  its  applicability  to  the  plaintiff's  writ.  And,  under  the 
circumstances  here  proved,  and  according  to  the  authority 
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1841.  of  Wintle  v.  Freeman,  the  sheriff  had  no  money  that  was 
applicable  to  that  writ ;  and  consequently  the  issue  is  pro- 
perly found  for  the  defendants. 

Maule,  J. — I  am  of  the  same  opinion.    The  declaration 
alleges  that  the  sheriff  seized  and  took  in  execution  divers 
goods  and  chattels  of  Rawlins  of  great  value,  to  wit,  of  the 
value  of  the  monies  indorsed  on  the  plaintiff's  writ,  and 
then  levied  the  same  thereout,  and  that  he  neglected  to  pay 
over  the  money  levied,  and  falsely  returned  nulla  bona. 
Now,  goods  of  Rawlins,  must  mean  goods  standing  in  some 
sort  of  relation  to  Rawlins.     The  goods  might  be  the  goods 
of  Rawlins  in  various  ways  which  would  give  the  plaintiff 
no  right  of  action :  he  might  hold  them  as  a  bailee,  or  as 
trustee;  in  either  of  which  cases,  though  his  goods  for  some 
purposes,  they  would  not  be  his  goods  in  the  sense  here  in- 
tended.   Construing  the  language  of  the  record  with  refer- 
ence to  the  subject-matter  of  complaint — the  absence  of  a 
levy — it  must  be  taken  to  apply  to  such  goods  of  Rawlins 
as  were  liable  to  be  seized  and  sold  to  satisfy  the  plaintiff's 
execution.     It  appears  that  there  were  none  of  that  de- 
scription :  for,  there  was  a  prior  writ  in  the  sheriff's  hands, 
which,  by  the  admitted  law,  the  sheriff  was  bound  to  satisfy 
first ;  and  therefore,  according  to  the  case  of  Jfmtle  v.  Free- 
man,  nulla  bona  was  a  proper  return— it  is  true  in  fact. 
That  part  of  the  issue  therefore  was  properly  found  for  the 
defendants.    It  is  not  suggested  that  there  was  any  levy 
under  the  plaintiff's  writ :  and  therefore  both  issues  are 
properly  disposed  of. 

Rule  discharged. 
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GbeSN  and  TttHERLEIGH  v.  GoSDEN.  Saturday, 

TNoff.  Sii. 
HIS  vfts  aD  action  of  debt,  in  which  the  plaintiff  sought  To  a  comit  in 

to  mover  the  sum  of  117. 4*.,  being  the  balance  alleged  to  ^^^  ^P;^ 

be  due  upon  the  joint  and  several  promissory  note  of  the  ^*  i5Ml?"L 

defendant  and  one  Dixon  and  one  Cole,  for  20/.,  payable  note  wm  ob. 

on  demand  to  the  plaintiffs  or  order.     The  declaration  bjthepbLtifi 

contained  a  count  upon  the  note  and  a  count  upon  an  ^iti^on'witii 

a»Knit  stated.  ^^^m*  ^r  <»w^ 

covin,  and  nis- 

Fkas — first,  that  the  defendant  did  not  make  the  pro*  represenudon, 
note  in  the  first  count  mentioned;  concluding  to  notJfWTM 


the  Goontry — secondly,  that  the  promissory  note  in  the  |?  ^JL'.""?***** 
first  ecnmt  mentioned  was  obtained  from  the  defendant  by  wai  not  saf. 
thephintiffs  and  others  in  collusion  with  them,  by  fraud,  dence  tiuit^e 
conn,  and  miarepresentation,  wherefore  the  said  promis-  Jy  Uil  dellnd- 
80IT  note  was  and  is  void  in  law ;   verification — thirdly.  *"^  ^^^  •'»®- 

*  ■"   ther,  ai  inre- 

aunquam  indebitatus.  tie«»  for  a 

The  plaintiffs  joined  issue  on  the  first  and  third  pleas,  ^^a thirdper- 
and  repBed  to  the  second  that  the  promissory  note  in  the  !JJjntiffi^ho 
fen*  count  mentioned  and  in  the  plea  referred  to  was  not  ^^^J  }"«** 

tnemMives 

obtained  £rom  the  defendant  by  the  plaintiffs  and  others  out  to  the  world 
in  allusion  with  them,  by  firaud,  covin,  or  misrepresenta-  formedaad act. 
tion,  as  in  that  plea  alleged.    Issue  thereon.  ufn  rotwwd 

Hie  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  regoiatioDa. 
in  London  after  last  Michaelmas  Term.  The  facts  were  as 
follow : — ^The  promissory  note  in  the  first  count  mentioned 
was  given  to  the  plaintiffs  by  Dixon,  the  defendant,  and 
Cole  (die  two  latter  being  sureties),  as  a  security  for  the 
le-payment  by  Dixon  of  a  sum  advanced  to  him  by  a  pre- 
tended society  called  The  St.  Pancras  Equitable  Joint 
Stock  Loan  Company,  which  professed  to  be  established 
for  granting  loans  upon  the  terms  and  conditions  men- 
tioned in  a  book  of  rules,  a  copy  of  which  was  given  to 
each  person  obtaining  a  loan,  and  which  contained  (amongst 
othen)  the  following  provisions :— 
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1841.  Rule  1.  ''The  management  of  the  society  is  vested  in  a 

'  board  consisting  of  a  treasurer  and  seven  trustees,   to  be 

9.  chosen  quarterly  from  among  the  shareholders,  with  power 

to  add  to  their  number  (three  to  form  a  quorum),  who 
CoiwtituUoii  of  shaU  meet  on  the  second  Friday  in  every  month,  to  whom 
the  tociety.  ^  matters  and  things  relative  to  the  company  shall  be 
submitted  by  the  secretary,  who  shall  have  the  power  to 
call  the  trustees  together  at  two  days'  notice,  on  any  emer- 
gency/' 

Rule  2.  ^^6  2*  "  ^^^  <^1  depositors  of  not  less  than  1/.  be  paid 

interest  quarterly  at  6/.  per  cent,  per  annum  on  the  amount 
deposited,  with  a  dividend  of  the  surplus  funds  which  may 
accrue  beyond  that  amount,  to  be  paid  at  Midsummer  and 
Christmas  in  each  year  to  all  shareholders  and  depositors 
whose  deposits  shall  be  of  six  months'  standing  at  those 
periods ;  to  be  regulated  by  the  amount  and  time  of  each 
deposit  paid  in." 

Rule  8.  Bule  8.  "  That  all  shareholders  and  depositors  having 

been  so  twelve  months,  shall  receive  a  dividend  of  the 
surplus  funds  at  the  respective  periods,  upon  all  future 
deposits  which  shall  be  of  three  months'  standing." 

Rule  4.  Rule  4.  ''  A  meeting  of  the  contributors  shall  take  place 

in  each  quarter,  before  whom  the  accounts  and  balance- 
sheet  of  the  society  shall  be  laid,  and  the  interest  paid." 

Rule  5.  BiVle  5.  "  All  holders  (or  their  legal  representatives)  of 

ten  shares  of  100/.  shall  give  in  writing  one  week's  notice 
to  the  secretary  of  the  withdrawal  of  each  share  of  10/. ; 
and  if  above  100/.  and  under  200/.,  then  such  shareholders 
shall  be  entitled,  with  the  above  notice,  to  withdraw  two 
shares,  or  at  the  rate  of  20/.  per  week,  and  in  proportion 
at  the  same  rate  for  any  sum  above  200/." 

Rule  6.  Rule  6.  '^  Any  resolution  affecting  the  rules  ftc.  shall 

be,  by  a  shareholder  or  depositor  giving  notice  to  that 
effect,  discussed  at  the  next  meeting,  and  if  then  carried 
shall  not  be  considered  valid  until  a  confirmation  at  a  sub- 
sequent meeting." 
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Bale  7.  ''This  societj  grants  to  respectable  tradesmen        1841. 
ind  others  in  want  of  pecuniary  assistance  loans  of  10/.,        geebw^ 
Ml,  or  30/.,  at  5/.  per  cent,  interest  re-payable  by  weekly  »• 

GOSDBN. 

instalments  of  4#.,  8».,  or  \2s.  each,  according  to  the  sum        ^^^^  . 

mBxtiDCtA,tobeunderthenutnag€meniofiru8t€€$c?ios€nfr       Tennsofioan. 

amemgti  the  skarekolders,  a  treasurer,  secretary,  and  ttvo 

stewards  for  the  time  being  {f,he  latter  chosen  from  the  bor-- 

Tsmers),     Hie  secretary,  stewards,  and  one  shareholder 

^poanted  by  the  managing  committee,  shall  attend  at  the 

ofioe  with  the  books  by  8  o'clock  every  general  meeting 

B]|^  or  be  fined  6d.  each;  if  not  there  by  half  past  8,  1^. 

each;  and  if  absent  the  whole  evening,  2s.  6d.,  unless  he 

or  tbej  get  some  one  to  attend  in  his  or  their  place.    The 

hooks  for  the  receipt  of  money  to  be  closed  at  10  o'clock, 

and  tiie  time  for  admitting  new  members  from  8  to  9 

Auk  8.  '^  That  every  person  desirous  of  procuring  a  loan  Rule  s. 
from  tlus  society  shall  give  to  the  secretary,  in  writing,  at 
the  weekly  meeting  room,  his  name  and  address  and  busi- 
aesK  or  oocnpalion,  and  the  amount  of  the  loan  he  wishes 
to  cA>tun,  when  his  name  shall  be  placed  on  the  borrowing 
list^  and  shall  be  allowed  an  advance  in  rotation  agreeable 
to  the  mJes  and  regulations :  he  shall  also  give  a  reference 
to  a  respectable  housekeeper  to  answer  any  inquiries 
respecting  him,  unless  he  be  recommended  by  a  borrowing 
member  who  shall  have  paid  his  subscription  for  at  least 
tiiree  months,  and  be  clear  on  the  books :  and  the  appli- 
cant shall  at  the  same  time  pay  his  instalment  in  propor- 
tion to  the  sum  he  wishes  to  borrow,  viz.  if  10{.,  4^.,  if  20/., 
8r.,  and  if  30/.,  12s,;  in  addition  to  which  he  shall  pay  6d. 
each  meeting  night,  and  receive  a  ticket  value  4d.,  the 
remaining  2d.  to  go  towards  defraying  the  expenses  of  the 
society ;  and  shall  also  take  a  copy  of  the  rules  ftc.,  and  a 
receipt  book,  for  which  he  shall  pay  6d" 

Bole  9.  "  That,  in  all  cases  where  a  person  applying  to  be       Rale  9. 
admitted  a  member,  a  reference  is  given,  four  weeks  shall 
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1841.  be  allowed  to  make  the  necessary  inquiries^  for  which  lie 
Qj^gg^  shall  pay  a  sum  not  exceeding  1*.  per  mile,  during  which 
time  the  applicant  must  pay  his  regular  weekly  instalment, 
and  so  continue  until  it  comes  to  his  turn  to  answer  his  name 
on  the  borrowing  list,  as  neglect  on  his  part  will  delay  his 
receiving  an  advance,  and  also  caose  a  forfeit  of  Id.  on  each 
4s9.  for  each  neglect;  and  in  case  of  such  neglect  for  one 
fortnight,  his  name  will  be  erased  and  placed  at  the  bot- 
tom of  the  list  when  he  pays  up  his  arrears.^' 

It  appeared,  that,  in  point  of  fact,  there  were  neither 
contributors  nor  shareholders — the  '' society '^  consisting 
of  Green  and  Tytherleigh,  the  two  plaintiffs,  only;  that^ 
instead  of  lending  money  at  5/.  per  cent.,  as  represented 
by  the  rules,  the  interest  was  by  various  contrivances 
swelled  out  to  18  or  20  per  cent. ;  and  that  the  sum  really 
advanced  to  Dixon  was  16/.  4^.  It  was  thereupon  con- 
tended, on  the  part  of  the  defendant,  that,  inasmuch  as 
the  defendant  had  become  surety  on  the  faith  of  the  society 
being  snch  as  the  rules  represented,  and  of  the  whole  20/. 
being  advanced  to  Dixon  at  5/.  per  cent,  interest,  the  con- 
cealment and  fraud  discharged  him  from  all  liability  on 
the  note.  On  the  other  hand,  it  was  insisted  that  the 
second  plea  was  not  adapted  to  raise  the  question  whether 
or  not  the  society  was  fraudulent,  but  only  whether  there 
was  fraud  as  between  the  parties  in  the  negotiation  of  the 
loan.  Of  this  opinion  was  his  lordship ;  and  he  left  it  to 
the  jury  to  say  whether  the  defendant  became  surety  on 
the  faith  of  the  money  being  advanced  to  Dixon  under  the 
rules  and  regulations  of  the  society. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  5/. 

Bompas,  Serjeant,  in  Hilary  Term  last,  obtained  a  rule 
nisi  for  a  new  trial. — He  submitted  that  the  evidence  sus- 
tained the  second  plea,  and  that  the  verdict  was  perverse. 

Tayburd,  Serjeant,  now  shewed  cause. — If  the  defendant 
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had  intended  to  say  that  the  society  to  whom  he  became  184L 
surety  was  firandnlently  concocted  or  illegal^  his  plea  would 
have  been  totally  different :  a  plea  that  the  note  was  ob- 
tained firom  the  defendant  by  the  plaintiffs  and  others  in 
collusion  with  themj  by  firaud^  oovin^  and  misrepresenta- 
tion, points  only  at  some  supposed  fraud  connected  with 
the  obtaining  the  note  itself.  It  is  one  thing  to  say  that 
the  society  is  not  one  that  the  law  will  sanction,  and  an- 
other to  say,  that,  as  between  the  parties,  the  note  was 
firaudolently  obtained.  No  doubt  the  interest  that  was 
charged  in  this  case  somewhat  exceeds  the  fair  and  ordi- 
nary rate ;  but  some  allowance  must  be  made  for  increased 
risk;  and,  as  the  law  now  stands,  that  is  no  ground  of 
objection.  With  regard  to  the  constitution  of  the  society 
— ^it  must  be  perfectly  immaterial  to  the  borrower,  as  well 
as  to  his  sureties,  whether  the  lenders  consist  of  two  per- 
sons only  or  of  a  larger  body.  If  the  non-observance  of 
all  the  rules  on  the  part  of  the  society  would  enable  parties 
to  escape  the  fulfilment  of  their  engagements  with  them, 
few  societies  could  safely  contract.  As  well  might  it  be 
said  that  a  banking  or  other  firm  trading  under  the  names 
of  non-existing  persons  (instances  of  which  are  familiar), 
are  therefore  disqualified  firom  enforcing  any  demands  they 
may  have  against  their  customers.  In  Cormop  v.  Holmes, 
2  C.  M.  &  B.  719,  to  a  count  in  assumpsit  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange  accepted  by  B., 
the  defendant  pleaded,  that  B.,  being  in  want  of  a  loan  of 
money,  iqiplied  to  the  plaintiff  to  advance  it,  which  he  was 
unwilling  to  do,  unless  B.  agreed  to  accept  it  in  two- 
thirds  money  and  one-third  wine,  and  imless  the  plaintiff 
had  the  security  of  a  biQ  drawn  by  the  defendant  and 
accepted  by  B. ;  that  B.  agreed  to  the  said  terms,  and 
thereupon  the  bill  declared  on  was  drawn  by  the  defendant 
and  accepted  by  B. ;  that  the  defendant  never  received  any 
oonmderation  or  value,  nor  did  any  consideration  move  or 
pass  firom  either  of  the  said  parties  to  the  defendant  for  hi^ 

VOL.  IV.  c 
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drawing  the  bill,  except  as  aforesaid;  and  that  the  said 
wine  had  not  been  delivered,  and  that  the  said  contract  for 
the  sale  and  delivery  thereof  was  a  gross  firaud  on  the 
defendant :  and  the  plea  was  held  bad  on  demurrer ;  Parke, 
B.,  observing — ^'  The  plea  does  not  enable  us  to  say  what 
the  fraud  consists  in ;  of  what  kind  or  nature  it  was ;  it  is 
wholly  unintelligible/' 

Bompas,  Serjeant,  in  support  of  his  rule. — ^The  ground 
of  the  decision  in  Connop  v.  Holmes  was,  that  there  was 
nothing  to  point  the  allegation  of  firaud.  In  Stone  v.  Conx- 
ion, 5  New  Cases,  142,  6  Scott,  846  (upon  which  the  plea 
in  this  case  was  framed),  it  was  held,  that,  if  any  material 
part  of  the  transaction  between  a  creditor  and  his  debtor 
is,  with  the  knowledge  or  assent  of  the  creditor,  misrepre- 
sented to  a  surety,  the  misrepresentation  being  such,  that, 
but  for  the  same  having  taken  place,  either  the  suretyship 
would  not  have  been  entered  into  at  all,  or,  being  entered 
into,  the  extent  of  the  surety's  liability  might  be  thereby 
increased,  the  security  so  given  is  void  at  law,  on  the 
ground  of  fraud.  In  that  case,  the  plaintiffs  agreed  to 
lend  2,600/.  to  C.  &  D.,  upon  the  security  of  a  policy  of 
insurance,  a  mortgage  of  certain  leaseholds,  and  the  joint 
and  several  promissory  note  of  the  defendants  and  one  E. 
for  2,600/.,  the  plaintiffs  deducting  thereout  a  debt  of  800/. 
then  due  to  them  from  C.  on  his  private  account :  a  deed 
prepared  in  conformity  with  this  agreement,  recited, 
amongst  other  things,  that  the  entire  interest  in  the  policy 
was  available  for  the  purposes  of  the  security,  and  thai  the 
private  debt  of  C,  had  been  paid  to  the  plaintiffs :  the  nature 
of  the  agreement  between  the  plaintiffs  and  C.  &  D.  was 
not  communicated  to  the  defendant,  but  the  recitals  of  the 
deed  were  read  over  in  his  presence  when  he  attended  at 
the  office  of  the  plaintiffs'  attornies  for  the  purpose  of  sign> 
ing  the  note,  and  the  note  bore  an  indorsement  identifying 
the  sum  thereby  secured  with  the  sum  mentioned  in  the 
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deed :  aad  it  was  held  that  this  antrae  representation  thus         1841. 

msde  to  the  defendant  before  he  signed  the  note^  that  the      "g»™" 

pinte  debt  of  C.  had  been  paid^  avoided  the  note.     So.       ^  '- 

Gososif. 
neve,  the  transaction    was  altogether  a  fraud  upon  the 

sorety,  who  only  entered  into  the  suretyship  upon  the  fiuth 
and  ondarstanding  that  the  full  sum  of  20/.  was  to  be 
advanced  to  Dixon  at  5  per  cent,  interest.  Besides^  the 
defieadant  became  sorely  in  the  belief  that  the  representa- 
tions contained  in  the  book  of  mles  were  true — ^that  the 
society  vas  firamed  in  the  manner  and  upon  the  principles 
tiiereui  stated^  and  with  stipulations  calculated  to  secure 
tbe  b(Mrrower  from  firand  and  malpractice.  [Mauk,  J. — 
If  the  defendant  was  rery  nice  and  fastidious  as  to  the 
pvtiei  from  whom  the  money  was  to  be  obtained,  he  might 
bave  inquired  whether  or  not  the  society  was  estabUshed 
aad  conducted  in  all  respects  conformably  with  the  printed 
nks,  bebre  he  induced  them  to  part  with  their  money.] 
He  tnisted  that  the  representations  were  true.  Had  he 
bMHrn  they  were  false,  such  knowledge,  it  may  fairly  be 
pKSQBied,  would  have  so  operated  on  his  mind  as  to  induce 
him  to  det^Kne  to  become  surety.  The  verdict  was  clearly 
perverse. 

TivuAL,  C.  J. — ^It  does  not  appear  to  me  that  the  ver- 
diet  in  tbia  case  is  necessarily  a  perverse  one.  The  question 
vas  not  simply  whether  or  not  the  interest  charged  ex* 
eeeded  the  rate  <tf  5/«  per  cent.  Of  that  there  was  no 
doubt.  Bat  the  question  was  that  which  I  left  to  the  jury, 
ra.  wbether  the  defendant  became  surety  in  the  expecta* 
tioD  aad  confidence  that  the  full  amount  of  the  note  would 
be  advanced  to  Dixon,  the  principal,  and  that  interest 
would  be  charged  at  5  per  cent.  only.  If  the  surety  was 
awaie  of  the  real  terms  upon  which  the  money  was  ad< 
nnotd  (and  possibly  the  jury  may  have  concluded  that  he 
vas,  from  the  fiurt  of  his  having  on  a  former  occasion  been 
svtty  for  a  loan  to  Dixon  from  the  same  parties),  no  fraud 
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1841.  can  be  said  to  have  been  practised  upon  him^  and  there  is 
consequently  no  ground  for  holding  the  verdict  to  be  per- 
verse: and,  if  so,  the  verdict  being  under  20/.,  the  question 
of  fact  is  concluded.  But  it  is  said  that  the  transaction  is 
avoided  on  the  ground  of  fraud,  inasmuch  as  it  appears  that 
the  rules  of  the  supposed  society  have  not  been  abided  by. 
It  does  not,  however,  appear  to  me  that  that  is  the  sort  of 
fraud  and  covin  to  which  the  second  plea  points.  Could 
it  be  said  that  this  note  was  obtained  frx>m  the  defendant 
by  fraud,  covin,  and  misrepresentation,  because  two  trus- 
tees only  were  chosen,  instead  of  seven,  as  required  by  the 
^rst  rule?  I  think  not.  The  only  fruud  and  covin  that 
would  seem  to  me  to  be  admissible  on  this  issue,  is,  not  any 
statutory  invalidity  in  the  structure  of  the  society,  but  some- 
thing taking  place  between  the  parties  themselves,  some' 
<*onceaIment  or  misrepresentation  of  a  fact  to  induce  the 
defendant  to  become  surety,  such  as  was  held  to  avoid  the 
contract  of  suretyship  in  Stone  v.  Comptan.  I  think  all 
was  left  in  this  case  to  the  jury  that  could  operate  as 
fraud  and  covin,  and  that  there  is  no  ground  for  disturbing  . 
the  verdict. 

CoLTMAN,  J. — ^If  the  debtor  could  derive  any  advantage 
firom  having  to  deal  with  a  large  body  of  persons,  there 
might  be  some  ground  for  the  argument  that  has  been  urged. 
But  I  cannot  perceive  how  that  circumstance  could  at  all 
benefit  him,  or  how  he  could  receive  prejudice  frx)m  a  want 
of  compliance  with  the  rules  under  which  the  society  af- 
fected to  be  governed.  With  respect  to  the  suggestion 
that  the  verdict  is  perverse — ^though  I  incline  to  think  that 
the  surety  should  under  the  circumstances  be  held  to  be 
released,  for,  I  believe  much  fiiiud  is  practised  by  pre- 
tended societies  of  this  description ;  still  it  seems  to  me 
that  the  jury  might  very  honestly  have  supposed  that  the 
defendant  was  aware  of  the  terms  upon  which  the  money 
was  advanced ;  and,  if  so,  there  is  no  pretence  for  calling 
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the  verdict  perverse.    The  jury  are  ifrell  acquainted  with        184L 
theae  transactions. 

Erskine^  J. — I  am  of  the  same  opinion.  If  the  ques- 
tion had  simply  been  whether  or  not  the  evidence  was 
sufficient  to  justify  the  verdict,  I  should  have  been  better 
satisfied  to  have  had  the  matter  further  investigated.  But 
I  see  no  ground  whatever  for  holding  the  verdict  to  be 
perverse.  The  jury  might  well  have  thought  that  the  de- 
fendant was  cognizant  of  the  fact  that  the  whole  20/.  was 
not  advanced^  and  that  interest  was  taken  at  a  rate  ex- 
ceeding 5  per  cent.  Neither  do  I  see  anything  in  the 
other  point  urged  to  justify  our  interference.  No  injury 
could  result  to  the  defendant  from  the  incomplete  con- 
dition of  the  society :  it  must  be  a  matter  of  perfect  in- 
difference to  him  whether  the  money  advanced  to  his 
principal  was  the  money  of  two  individuals  or  of  a  greater 
number. 

Maulb^  J. — ^I  am  of  the  same  opinion.  If  the  jury  had 
been  asked  whether  the  defendant  signed  the  note  in  quesi- 
tion  upon  the  faith  of  the  society  being  in  all  respects 
completely  formed  agreeably  to  the  prospectus,  they  un- 
doubtedly would  have  said  that  the  defendant  did  not  act 
upon  any  such  inducement.  The  money  alone  was  the 
material  thing:  the  charaeter  of  the  lenders  was  quite 
immateriaL  For  the  reasons  already  given  by  the  rest  of 
the  court,  I  think  the  irregular  constmction  of  the  society 
was  not  such  a  fraud  as  would  afford  a  defence  under  the 
second  plea.  And  I  think  it  would  lead  to  very  mischievous 
consequences  if  it  could  be  set  up ;  for,  there  is  probably 
no  society  existing  that  does  not  vary  from  that  which  the 
prospectus  holds  out.  The  next  question  is,  whether  the 
defendant  was  induced  to  sign  the  note  declared  on  by  any 
misrepresentation  on  the  part  of  the  plaintiffs.  It  does  not 
appear  that  there  was  any  express  representation  made  at 
the  time :  and  I  think  the  jury  might  fairly  conclude  that 
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the  defendant  was  aware  that  a  smaller  sum  than  20/.  would 
find  its  way  to  the  pocket  of  Dixon.  In  Stone  y.  Campion, 
there  was  a  written  statement  (which  was  read  over  to  the 
surety  at  the  time  he  signed  the  note)  that  the  full  sum  of 
2^600/.  was  to  be  advanced  to  the  principal  debtors^  whereas 
in  truth  the  amount  advanced  was  800/.  short  of  that  sum. 
The  parties  put  themselves  to  the  court  upon  that  questiou 
of  fact;  and  the  court  inferred  from  the  circumstances  that 
a  legal  fraud  was  practised  upon  the  surety^  and  therefore 
held  him  relieved.  Here^  the  jury^  upon  a  different  state 
of  facts^  have  thought  proper  to  infer  that  there  was  no 
fraud.  I  think  they  have  done  right.  At  all  events^  the 
verdict  is  not  what  is  called  a  perverse  verdict. 

Rule  discharged. 


Saturday, 
Nov.  6th. 

Where  the  te- 
nant is  an  at- 
torney,then»ual 
explanation  on 
the  service  of  a 
declaration  and 
notice  in  eject- 
ment may  he 
dispensed  with. 


Dos  d.  The  Duke  of  Portland  v.  Boe. 

X  ALFOUBD^  Serjeant^  moved  for  judgment  against  the 
casual  ejector.  The  affidavit  stated  that  the  declaratioii. 
and  notice  were  personally  served  upon  the  tenant  in  pos- 
session, but  not  read  over  and  explained  to  him,  because^ 
he  being  an  attorney,  the  party  serving  the  dedaration 
thought  that  ceremony  might  be  dispensed  with. 


TiNDAL,  C.  J.— I  think  the  rule  may  go.  The  tenant 
can  hardly  say  he  did  not  understand  the  nature  and  intent 
of  the  proceeding. 

Rule  absolute. 
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In  re  John  Stanford,  a  Prisoner.  Tuesday, 

^^  Nov.  9th. 

Un  the  27th  September  last^  John  Stanford  was  arrested  a  writ  of  ne- 

cution  c&Dnot 

upon  a  writ  of  ca.  sa.  issued  out  of  this  court  at  the  suit  is8ueout  of  this 
of  one  Robinson  upon  a  decree  obtained  against  him  for  decree  or'order 
certain  costs  incurred  in  Chancery.  of  a  court  of 

"  equity,  under 

the  1  &  2  Vict. 

Shee,  Serjeant^  on  a  former  day  in  this  term,  obtained  a  c.no,B.  is. 
rule  calling  upon  Bobinson  to  shew  cause  why  the  prisoner 
should  not  be  discharged  out  of  custody,  and  why  he  (Ro- 
binson) should  not  pay  the  costs  of  the  application. — He 
submitted  that  the  true  construction  of  the  18th  section 
of  the  statute  1  &  2  Vict.  c.  110  (2),  upon  the  supposed 
autbority  of  which  the  writ  issued^  was^  that  the  decrees, 
orders^  and  rules  therein  mentioned  were  to  have  the  e£Pect 
of  judgments  only  in  those  courts  in  which  they  were 
respectively  pronounced^  and  not  in  any  one  of  the  supe- 
rior courts  at  the  election  of  the  party :  in  support  of  which 
construction  he  prayed  in  aid  the  20th  section,  which 
enacts  *'  that  such  new  or  altered  writs  shall  be  sued  out 
of  the  courts  of  law^  equity,  and  bankruptcy  as  may  by 

(2)  Which  enaeti  "  that  all  de-  act;  and  all  powers  given  to  the 
crees  and  orden  of  courts  of  equity,  judges  of  the  superior  courts  of 
and  all  rales  of  courts  of  common  common  law  with  respect  to  mat- 
law,  and  an  orders  of  the  Lord  ters  depending  in  the  same  courts, 
ChanceUor  or  of  the  Court  of  Re<-  shall  and  may  be  exercised  by 
▼iew  in  matters  of  bankruptcy,  and  courts  of  equity  with  respect  to  mat- 
all  orders  of  the  Lord  Chancellor  ters  therein  depending,  and  by  the 
in  matters  of  lunacy,  whereby  any  Lord  Chancellor  and  the  Court  of 
nun  of  money,  or  any  costs,  charges,  Review  in  matters  of  bankruptcy, 
or  caqpenses^  shall  be  payable  to  any  and  by  the  Lord  Chancellor  in 
ftntm,MkaOkave  the  effect  of  judff-  matters  of  lunacy;  and  all  reme* 
wtenie  m  the  euperior  courts  of  dies  hereby  given  to  judgment  cre- 
ammom  iaw,  and  the  persons  to  ditors  are  in  like  manner  given  to 
whom  any  snch  monies,  or  costs,  persons  to  whom  any  monies,  or 
duffges,  or  expenses  shall  be  pay-  costs,  charges,  or  expenses  are  by 
able,  shall  be  deemed  judgment  ere-  such  orders  or  rules  respectively 
diton  within  the  meaning  of  this  directed  to  be  paid." 
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sucli  courts  respectively  be  deemed  necessary  or  expe- 
dient for  giving  effect  to  the  provisions  hereinbefore  con- 
tained, and  in  such  forms  as  the  judges  of  such  courts  re- 
spectively shall  from  time  to  time  think  fit  to  order ;  and 
the  execution  of  such  writs  shall  be  enforced  in  such  and 
the  same  manner  as  the  execution  of  writs  of  execution 
is  now  enforced^  or  as  near  thereto  as  the  circumstances 
of  the  cases  will  admit;  and  that  any  existing  writ  the 
form  of  which  shall  be  in  any  manner  altered  in  pur- 
suance of  this  act  shall  nevertheless  be  of  the  same  force 
and  virtue  as  if  no  alteration  had  been  made  therein^ 
except  so  far  as  the  effect  thereof  may  be  varied  by  this 
act/' 


ChanmeU^  Serjeant,  contra,  admitted  that  the  ca.  sa.  had 
improvidently  issued ;  but  he  prayed  the  court  not  to  set  it 
aside  without  calling  upon  the  defendant  to  undertake  to 
bring  no  action. 

Shee,  Serjeant,  insisted  upon  his  right  to  have  his  rule 
made  absolute  without  condition. 

Per  Curiam. — The  rule  must  be  made  absolute,  but, 
under  the  circumstances^  we  think  the  defendant  must  un- 
dertake to  bring  no  action. 

Bule  absolute  accordingly. 


S<Uurday^ 
Nov.  I3th. 

The  defendant 

was  arrested 

upon  process 

which  was  set 

aside  by  the 

court  as  baring 

been  improperly  issued: — Held,  that  the  illegality  of  the  original  arrest  could  not  be  shewn  as 

cause  against  his  being  charged  in  execution  at  the  suit  of  another  plaintiff  by  whom  he  had 

been  detained;  but  that  his  discharge  from  such  detainer  could  only  be  obtained  on  a  sub* 

st^ntive  motion. 


THE  prisoner  having  been  detained  si  the  suit  of  another 
creditor  (Aldridge),  and  being  now  brought  up  by  habeas 
corpus  to  be  charged  in  execution-^ 
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8iee,  Serjeant^  applied  for  his  discharge^  on  the  ground^  1841. 

fhal,  the  original  arrest  being  illegal^  the  subsequent  de-  ^  j^-^  " 

tention  of  the  prisoner  was  illegal  also. — He  referred  to  STAnron*. 
CottmMY.  YeweM,  10  Ad.  &  E.  570,  2  P.  &  D.  489. 

The  Court  referred  to  Barratt  v.  Price,  9  Bing.  566, 
2M.  ft  Soott,634,  Robinson  v.  Yewens,  5M.  &  Welsb7,l49, 
7  Dowl.  377,  and  Pearson  v.  Yewens,  5  New  Cases,  489, 
567,  7  Scott,  435^  701,  7  Dowl.  451 ;  but  observed,  that, 
bssnmch  as  here  the  prisoner  is  brought  up  to  be  charged 
m  execution  without  motion,  the  application  for  his  dis- 
diarge  must  be  by  a  rule  nisi. 

Ande  nisi  was  accordingly  granted,  and  on  a  subsequent 
day  dkchaa^ed,  Shee,  Serjeant,  not  being  instructed  to 
sapport  it. 


Ga^u^ii  and  Others  v.  John  Fretwell  and  Another. 


This 


Wedneidaff^ 
Nov.  lOM. 

was  an  action  of  assumpsit  for  goods  sold  and  deli-  Ad  entry  of  a 

,  contract  tot  tbc 

▼erra.  The  defendants  pleaded — first,  non  assumpserunt —  sale  of  goods 
secondhr,  the  want  of  a  note  or  memorandum  in  writing  Jhebuytrin^hts 
under  the  statute  of  frauds,  and  that  there  was  no  accept-  ^^"^  ^^»  f"* 

'  '^       signed  by  the 

ance  of  the  goods.     The  plaintiffs  replied  that  there  was  seller's  trarei- 

«         ^  .  ler,  as  follows: 

taeh  note  or  memorandum.  _«  Of  North 

The  cause  came  on  to  be  tried  before  Tindal,  C.  J.,  at  ip^'illf?"?!; 

Ma.  sugar,  fer 

the  London  Sittings  after  Michaelmas  Term,  1838,  when  ^a,  Fenning's 

Yt  harf**~iirst 

a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  and  second 
of  the  court  on  the  following  case : —  Dyson  :"-^*^ 

Held,  Uiat  this 
was  not  a  siiffi- 
dent  note  or  menorandam  of  the  bargain  to  satisfy  the  17th  section  of  the  sUtnte  of  frauds— 
Dyaon  not  appearing  to  be  authorized  to  sign  it  aa  agent  for  the  buyer;  and  this  although  the 
sow  eooise  of  dealing  appeared  to  have  been  pursued  on  several  occasions,  and  the  question 
arose  upon  a  q>ccial  case  reserving  to  the  court  liberty  to  draw  any  inference  which  a  Jury 
■ight  have  drawn. 
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1841.  The  plaintiffs  are  wholesale  grocers  residing  in  London, 

and  carrying  on  business  under  the  firm  of  North,  Simp- 
son, Graham,  &  Co.  On  the  19th  August,  1836,  the 
plaintiffs'  traveller,  Joseph  Dyson,  called  on  the  defendants, 
who  are  grocers  residing  at  Gainsborough,  and  produced 
to  them  a  sample  of  Mauritius  sugar  of  the  plaintiffs,  and 
on  the  account  of  the  plaintiffs  sold  to  the  defendants  one 
hundred  and  fifty  mats  of  Mauritius  sugar,  to  be  sent  to 
Fenning's  Wharf,  which  was  a  wharf  on  the  Thames  where 
vessels  trading  firom  Grainsborough  to  London  loaded  and 
unloaded,  and  to  be  forwarded  firom  Fenning's  Wharf  by 
the  first  and  second  ships  to  Gainsborough.  At  the  time 
of  the  sale,  the  defendant  John  Fretwell,  in  the  presence 
of  Dyson,  made  an  entry  of  the  contract  of  sale  in  a  book 
of  the  defendants  then  produced  for  that  purpose,  and 
Dyson,  at  the  request,  and  in  the  presence  of  the  defendant 
John  Fretwell,  signed  the  entry  so  made. 

The  entry  was  in  the  handwriting  of  the  defendant  John 
Fretwell,  but  the  signature  to  it  was  in  the  handwriting  of 
Dyson.    The  entry  was  as  follows : — 

Contract  ''  Of  North,  Simpson,  Graham,  &  Co.,  London. 

*'  150  Mats  Ma:  Sugar,  at  71s.  Sd.,  as  sample. 

"  Joseph  Dyson/* 

"  Per  Sea,  Fenning's  Wharf,  1 
first  and  second  ships,**      J 


On  several  occasions  prior  to  the  19th  August,  1836, 
Dyson,  as  the  traveller  of  the  plaintiffs,  sold  by  sample  to 
the  defendants  sugars  to  be  supplied  to  them  by  the  plain- 
tiffs, which  sugars  were  before  the  said  19th  August,  1886, 
supplied  to  and  accepted  by  the  defendants,  and,  at  the 
expiration  of  the  credit,  and  before  the  19th  August,  1836, 
were  paid  for  by  the  defendants.  On  the  occasions  of  the 
last-mentioned  sales,  notes  in  the  form  hereinafter  stated, 
were  entered  by  the  defendants,  or  one  of  them,  in  their 
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hook,  and  signed  by  Byson^  at  the  request  of  the  defen- 
dants:— 

''  Of  Norths  Simpson^  Graham^  &  Co.^  London. 

"  5  Tierces  sugar    -g     1  to  5,  at  64*.  per  cwt. 

''  2  Hhds.  pieces         ...    at  67«.      ,, 
"  1  do.  Hambro^  loaves     .    .     at  80*.      „ 

"  1  do.  Titlers at  79*.      „ 

''  Gainsborough,  22nd  Aug.,  1838.'' 

"  To  Ha/s  Wharf,  "  Joseph  Dyson.'' 

''Irongate. 

[Thirteen  of  these  entries,  all  similar  in  form,  were  set 
out  in  the  case.] 

On  the  28rd  of  August,  1886,  the  plaintiffs  sent  sixty 
mats  of  sugar,  the  same  as  the  sample  produced  by  Dyson 
at  the  time  of  the  sale  to  the  defendants,  to  Fenning's 
Wharf,  and  on  the  same  day  an  invoice  was  sent  to  the 
defendants  stating  that  the  sixty  mats  would  go  by  the 
Fanny,  Captain  Pycock,  which  was  the  first  ship  going  to 
Gainsborough,  and  was  then  expected  to  sail  in  a  few 
days,  and  the  rest  by  the  next  ship. 

On  the  29th  August,  1836,  the  remaining  ninety  mats 
were  sent  by  the  plaintiffs  to  Fenning's  Wharf,  to  be  for- 
warded to  Gainsborough  by  the  second  ship  which  should 
sail — the  Fanny  not  having  yet  sailed.  Of  these  last  ninety 
mats,  sixty  were  of  the  same  description  and  quality  as  the 
sample  produced  by  Dyson  to  the  defendants,  the  remain- 
ing thirty  mats  were  of  the  same  description,  that  is  to  say, 
Manritins  sugar,  but  of  a  superior  quality,  and  were  fur- 
nished by  the  plaintiffs  at  the  same  price  as  the  others. 

On  the  evening  of  the  29th  August,  1836,  all  the  goods, 
the  price  of  which  amounted  to  666/.  7s.  6d.,  whilst  wait- 
ing at  Fenning's  Wharf  to  be  forwarded  by  the  wharfingers 
to  the  defendants,  were  consimied  by  fire. 

Evidence  was  admitted  at  the  trial,  on  the  part  of  the 
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1841  •  plainti£p8^  to  prove  (and  wbich^  if  admissible^  did  prove)^  tHat, 
according  to  the  custom  of  the  trade,  the  words  "  as  sam- 
ple'' were  satisfied  by  delivering  sugars  of  the  same  de- 
scription but  superior  in  quality  to  the  sample.  This  evi- 
dence was  objected  to  on  the  part  of  the  defendants. 
Questions.  The  questions  for  the  opinion  of  the  court  were — Firsts 

whether  there  was  a  sufficient  note  or  memorandum  within 
the  17th  section  of  the  statute  of  frauds — Secondly,  whe- 
ther the  evidence  as  to  the  custom  was  properly  admitted. 

If  the  court  should  be  of  opinion  for  the  plaintiffs  on 
both  the  above  questions,  the  verdict  was  to  stand.  If  the 
court  should  be  of  opinion  in  favour  of  the  defendants 
upon  the  first  question,  a  nonsuit  was  to  be  entered.  If 
the  court  should  be  of  opinion  in  favour  of  the  plaintiffs 
upon  the  first  question,  but  of  opinion  that  the  evidence 
as  to  custom  was  not  properly  admitted,  such  evidence  was 
to  be  considered  as  struck  out  of  the  case,  and  the  ques-* 
tion  whether  the  plaintiffs  were  then  entitled  to  recover 
for  all  or  any  part  of  the  goods  in  question  was  to  be  for 
the  opinion  of  the  court.  If  the  plaintiffs  were  held  en- 
titled to  recover  for  any  of  the  sugars  in  question,  the  ver« 
diet  was  to  be  entered  for  the  value  of  as  many  mats  of 
sugar  as  the  court  should  direct,  estimated  at  71«.  Gcf. 
per  cwt. 

The  court  was  to  be  at  liberty  to  draw  any  inference 
which  a  jury  might  have  drawn;  and  either  party  was  to 
be  at  liberty  to  turn  the  case  into  a  special  verdict. 


ChanneU,  Seijeant,  for  the  plaintiffs. — ^The  plaintiffs  are^ 
under  the  circumstances  stated  in  the  case,  entitled  to 
recover  the  value  of  the  160  mats  of  sugar,  the  subject* 
matter  of  this  contract,  unless  the  court  feel  themselves  to 
be  fettered  by  their  former  decision  in  Graham  v.  Muswn, 
7  Scott,  769,  5  New  Cases,  603.  Upon  that  occasion  three 
points  were  made  in  argument — first,  that  Dyson,  the 
plaintiffs'  traveUer,  might  for  the  purpose  of  that  contract 
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be  taken  to  be  tHe  agent  of  tlie  defendant — secondly^ 
that  it  was  not  essential  that  the  name  of  the  defendant 
dioDld  appear  upon  the  contract — ^thirdly^  that  parol  evi- 
dsnoe  of  agency  was  admissible.  The  court  pronounced 
no  distanct  opinion  upon  the  last  two  points :  and^  as  to 
the  first,  they  held  that  there  was  no  evidence  to  shew  that 
Dyson  was  the  defendant's  agent.  There,  the  whole  entry 
was  in  the  handwriting  of  Dyson :  here^  the  signature  only 
is  tiiat  of  Dyson,  the  rest  of  the  entry  being  written  by  one 
of  the  defendants.  There,  too,  there  was  but  one  transac- 
tion jnoved :  here,  no  less  than  thirteen  are  set  out  in  the 
case:  and  the  court,  being  at  liberty  to  draw  any  inference 
which  a  jury  might  have  drawn^  may  well  infer  from  the 
serenl  instances  so  set  out  an  authority  in  Dyson  which 
in  tiie  case  of  Graham  y.  Musson  they  did  not  feel  them- 
selves  at  liberty  to  draw  from  the  insulated  transaction 
upon  which  the  question  there  turned.  An  authority  may 
be  inferred  from  a  course  of  dealing.  [Jhidal,  C.  J. — ^The 
more  just  inference  would  seem  to  be  that  the  entry  in  the 
drfenrtantaf  book  was  designed  to  secure  performance  of 
the  contract  on  the  part  of  the  plaintiffs.] 

So'F.  PoOoei,  contrd,  was  stopped  by  the  court. 

TixDALy  C.  J. — ^We  are  unable  satisfactorily  to  distin- 
goiah  this  case  from  Graham  t.  Mtuson,  7  Scott,  769,  5  New 
GaseSy  G08.     There  must  therefore  be — 

Judgment  of  nonsuit. 
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1841. 


Dempstbb  and  Another  o.  Pusnbll. 

U  PON  a  "writ  of  false  judgment  directed  to  the  sheriff  of 
Somersetshire^  commanding  him  to  cause  to  be  recorded  a 
plaint  in  his  county  court  between  the  plaintiffs  and  de- 
fendant^ the  proceedings  appeared  by  the  sheriff's  return^ 
as  follow : — 

Plaint— Wednesday,  Jnne  12th,  1889. 

Jnly  10th — continuance  to  the  next  county  court,  Au- 


Wednesday^ 
Nov.  lOth. 

A  declaration  in 
the  county  court 
•tated  that  the 
defendant  was 
•ummoned  to 
answer  the 
plalntiflk  in  an 
action  of  deht, 
without  men- 
tioning the  sum 
demanded;  and 
then  proceeded 
to  stete  that  the   gust  7th. 
defendant,  on  m,  i        a  -»  i  jii_ 

&c.,  at  &c.,  August  7th — ^Attachment  prayed,  appearance  entered  by 

risdicdonof  the  defendant,  and  attomies  appointed.     [No  continuance.] 
dehted'trtlTe'         September  4th,   declaration—"  Somersetshire,  to  wit. 
pUintifEi  in  the  James  Dempster  and  Robert  Dempster,  the  plaintiffs  in 

sumofl/.l9«.6A     ,.  .,^„        ,.  ^   -         ^   ^ 

for  goods  then  this  suit,  by  B.  H.,  their  attorney,  complain  of  Cyras 
Mddeii'Tered,  Pumell,  the  defendant  in  this  suit,  who  has  been  sum- 
ofll^iaVS"  J^oiied  to  answer  the  said  James  Dempster  and  Robert 
for  money  found  Dempster  in  an  action  of  debt:  For  that  whereas  the  de- 
on  an  ac-  f^j^jj^^^^  ^^  ^y^^  j^^j^  j^ng^  1839,  at  Wells,  in  the  county- 
aforesaid,  within  the  jurisdiction  of  this  court,  was  indebted 
to  the  plaintiffs  in  the  sum  of  1/.  19«.  6d.  for  the  price  and 
value  of  goods  then  and  there  sold  and  delivered  by  the 
antuTthepiahi.  P^^uitiffs  to  the  defendant  at  his  request,  an^f  in  the  sum  of 
tin  on  request;  n  iQ,,  gd.  for  money  found  to  be  due  from  the  defendant 

whereby,  and  ** 

by  reason  of  the 

non-payment 

thereof  an  action  hath  accrued  to  the  plaintiffs  to  demand  and  have  of  and  from  the  defendant 

the  said  teveral  9umt  respectively  amounting  to  the  sum  of  12.  19«.  6d. ;  yet  the  defendant  hath 

not  paid  ihe  taid  sum  above  demanded,  or  any  part  thereof;  to  the  damage  of  the  plaintiff^  of 

1/.  19«.  6rf.:" — Held,  that  this  declaration  disclosed  a  demand  exceeding  ¥)$.,  and  consequentty 

that  Che  county  court  had  no  jurisdiction ;  and  that  resort  could  not  be  had  to  the  bill  of  parti « 

culars  (which  upon  a  writ  of  false  judgment  was  returned  as  part  of  the  record)  to  shew  that 

the  demand  was  in  reality  below  iOt. 

Upon  a  plea  to  the  jurisdiction  in  the  county  court,  that  court  gave  judgment  for  the  defend- 
ant, awarding  him  eottt: — This  court,  upon  a  writ  of  false  judgment,  set  aside  that  judgment— ^ 
pronouncing  the  same  judgment  which  the  court  below  ought  to  have  pronounced,  vis.  that  the 
defendant  go  thereof  in  the  said  court  without  day. 

Upon  a  writ  of  &lse  judgment,  where  all  the  error  books  have  been  delivered  by  one  party, 
the  court  (by  analogy  to  the  rule  in  other  cases)  will  not  permit  the  opposite  party  to  be  heard 
until  he  has  paid  for  those  which  ought  to  have  been  furnished  by  hinL 


count  then  and 
there  stated— 
<«  which  said 


were  to  be  re- 
spectively paid 
by  the  defend- 
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to  the  plaintiffs  on  an  account  then  and  there  stated  be-  1841. 
tweea  them ;  which  said  several  sums  were  to  be  respec- 
thdy  paid  by  the  defendant  to  the  phdntiffs  on  request ; 
whereby,  and  by  reason  of  the  non-payment  thereof^  an 
sctkm  hsth  aocmed  to  the  plaintiffs  to  demand  and  have 
of  and  from  the  defendant  the  said  several  sums  respectively 
saumntiagto  the  swn  oflL  I9s.  6d. ;  yet  the  defendant  hath 
not  psid  the  said  sum  above  demanded,  or  any  part  thereof, 
to  the  damage  of  the  plamtiff  of  II.  I9s.  6d.,  and  therefore 
he  brings  suit  &c.     Eule  to  plead. 

Same  court — ^particulars  of  demand  filed  as  follows : — 
"  This  action  is  brought  to  recover  the  sum  of  IL  18s.  &/.,  ParticuUn  of 
bong  the  balance  due  to  the  plaintiffs  upon  the  following 
items  of  account.  [The  several  items  were  here  set  out, 
amoimting  in  the  whole  to  8/.  lis.  6d.,  and  credit  given 
far  pspnenta  on  account  to  the  amount  of  11.  12s.  lOd., 
leaving  a  balance  of  1/.  18^.  Sd.]  Above  are  the  particulars 
of  the  plaintiffs'  demand ;  and  the  plaintiffs  will  avail  them- 
adves  of  an  or  any  of  the  counts  in  the  declaration  in  this 
u^u  for  the  recovery  of  the  said  demand/' 

Same  court—"  And  the  said  Cyrus  PumeU,  by  E.  W.  V.,  Plea, 
his  attorney,  answers  to  the  plaint  and  declaration  of  the 
said  /ames  Dempster  and  Robert  Dempster  in  these  words 
fallowing;  that  is  to  say — The  defendant  in  his  own  prcper 
person  comes  and  says  that  this  court  ought  not  to  have  or 
take  farther  cognizance  of  this  action,  because  he  says  that 
the  said  debts  in  the  first  and  second  counts  of  the  declara- 
tion respectively  mentioned,  amounting  together  to  the 
ram  of  V.  \9s.,  are  and  each  of  them  is  demanded  by  the 
pfadntiffi  of  the  defendant  for  and  on  account  of  and  in 
respect  of  a  certain  cause  and  certain  causes  of  action 
arising  upon  and  in  respect  of  the  same  dealings  and  trans- 
actions, and  relating  to  one  continued  account;  and  that, 
although  the  plaintiffs  have  demanded  the  said  sum  of 
SL  19t.  in  two  different  counts  in  the  declaration  by  dividing 
the  same  into  two  equal  parts  so  as  to  reduce  the  sum  de- 
manded in  each  count  below  the  sum  of  40».,  yet  that  the 
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1841.  said  snm  of  8/.  Ids.  in  the  declaration  alleged  to  be  due 
from  the  defendant  to  the  plaintiffs  is  sought  to  be  reco- 
vered in  this  action  in  respect  of  one  debt  and  demand ; 
and  this  the  defendant  is  ready  to  yerify^  wherefore  he 
prays  judgment  whether  this  court  can  or  will  take  further 
cognizance  of  the  said  action/' 

Same  court — Leave  to  plaintiffs  to  reply  at  the  next 
county  court  (October  2nd) :  same  day  given  to  the  de- 
fendant. 
Replication.  October  2nd — ^And  the  said  James  Dempster  and  Robert 

Dempster^  by  B.  H.^  their  attorney^  reply  to  the  said  plea 
of  the  said  Cyrus  Pumell  by  him  in  manner  and  form 
above  pleaded^  in  the  words  following^  that  is  to  say — ^And 
the  plaintiffs  say  that  the  cause  of  action  arising  upon  and 
in  respect  of  the  dealings  and  transactions  between  the 
parties  to  this  suit  hath  been  correctly  set  forth  in  the 
said  declaration ;  and  this  the  plaintiffs  are  ready  to  verify 
when  and  where  this  court  shall  order^  direct^  or  appoint. 
^'  Whereupon  issue  is  joined.'' 

Cur.  adv.  vult.  Leave  given  to  plaintiffs  to  file  their  issue 
at  the  next  county  court — October  30th.  Like  leave  to  file 
concilium. 

November  27th — Concilium  filed.  Day  given  to  the 
next  county  court.  ' 

December  21st — Notice  of  continuance  filed,  the  next 
county  court  happening  on  Christmas  Day. 

December  25th — Leave  to  continue  to  the  next  county 
court. 
Judgment.  January  22nd,  1840 — ^At  which  day,  before  &c.,  come  as 

well  &c. ;  whereupon  the  said  court  here,  on  hearing  the 
pleadings  between  the  said  parties  respectively,  gave  judg- 
ment in  favour  of  the  said  defendant  Cyrus  Pumell  upon 
his  plea  so  in  manner  and  form  aforesaid  pleaded  by  him 
Therefore  it  was  considered  by  the  said  court  that  the  said 
Cyrus  Pumell  do  recover  of  the  said  James  Dempster  and 
Robert  Dempster  his  costs  and  charges  by  him  expended 
in  and  about  his  defending  the  said  suit  of  the  said  James 
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Dempster  and  Bobert  Dempster ;  which  said  costs  amounted        1841. 
to  the  sum  of  51.  12s,  6d.     Award  of  execution.  dTTt^ 

The  following  errors  were  assigned — That  no  day  was  ^ 

gifcn  by  the  said  record  to  the  plainti£fs  or  to  the  defend-  Alignment  of 
ant  to  appear  at  the  seven  th  county  courts  held  on  the  4th  ^'^r*- 
September,  1839 — ^That  it  appeared  by  the  said  record  or 
retain  tliat  the  plea  of  the  defendant^  wherein  he  prayed 
judgment  whether  the  said  county  court  would  take  fur- 
ther cognizance  of  the  said  action,  was  pleaded  by  attomeyi 
and  Dot  by  the  defendant  in  person — That,  in  the  said  plea 
of  the  defendant^  it  was  not  averred  that  the  said  several 
debts  in  the  declaration  mentioned  amounted  together  to 
the  mm  of  4D9. ;  and  that  the  said  plea  and  the  matters 
theran  contained^  in  manner  and  form  as  they  were  above 
stated  and  set  forth^  were  not  sufficient  in  law  to  preclude 
the  connty  court  firom   taking  further  cognizance  of  the 
aid  action — ^That  it  did  not  appear  by  the  said  record  or 
retam  that  any  iasae,  either  of  fact  or  of  law,  was  joined 
in  the  said  county  court  between  the  plaintiffs  and  de- 
iendaxLtr— That  it  did  not  appear  by  the  said  record  or  re- 
tam that  ihete  was  any  matter  whereof  the  plaintiffs  and 
the  defendant  had  put  themselves  upon  the  judgment  of 
the  saiton  of  the  said  county  court — ^That  it  appeared  by 
the  said  record  or  return  that  the  eleventh  county  court  of 
the  said  sheriff  was  holden  on  Christmas  Day — That  no 
day  was  given  by  the  said  record  to  the  defendant  to  ap- 
pear at  the  twelfth  county  court  (22nd  January,  1840) — 
That  it  did  not  appear  by  the  said  record  or  return  that  it 
appeared  to  the  said  county  court  that  the  plea  by  the  de- 
fendant  pleaded  in  manner  and  form  aforesaid,  and  the 
natters  therein  contained,  were  sufficient  in  law  to  pre- 
dade  the  aaid  court  firom  taking  further  cognizance  of  the 
said  action ;  but  it  was  thereby  alleged  that  the  said  court, 
on  hearing  the  pleadings  between  the  said  parties  respec-^ 
tirely,  gave  judgment  in  favour  of  the  defendant  upon  his 
plea  so  in  manner  and  form  aforesaid  pleaded  by  him— r 
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1841.  That  it  appeared  l)^  the  record  or  return  aforesaid^  that^ 
DbmpiteI  whereas  the  several  debts  in  the  declaration  mentioned 
.^-..  amounted  to  a  smaller  sum  than  40^.^  to  wit^  the  sum  of 
1/.  189.  Sd.,  and  no  more^  yet  the  said  county  court  gave 
judgment  in  favour  of  the  said  plea  of  the  defi^dant — ^That 
it  appeared  by  the  record  or  return  aforesaid^  that^  whereas 
it  Was  a  matter  in  dispute  between  the  said  parties  whether 
the  sums  demanded  by  the  plaintiffs  in  their  said  action 
did  or  did  itot  amount  to  the  sum  of  40^.^  and  the  deter- 
mination of  the  said  disputed  matter  was  material  and 
necessary  to  the  judgment  of  the  said  courts  yet  the  said 
court  proceeded  to  give  their  judgment  with  respect  to  the 
said  matters  without  any  inquiry  into  the  said  disputed 
fact — ^That  no  judgment  appeared  to  have  been  given  that 
the  plaintiffs  should  be  in  mercy,  &c.  Joinder. 
The  case  being  called  on — 

Talftmrd,  Serjeant,  for  the  defendanti  objected  that  the 
plaintiffs  were  not  entitled  to  be  heard,  inasmuch  as  all  the 
error  books  had  been  delivered  by  the  defendant,  the 
plaintiffs  neither  having  delivered  nor  paid  for  those  which 
by  the  practice  of  the  court  they  ought  to  have  furnished. 
He  referred  to  Best  v.  Prior,  2  Dowl.  189,  where  judgment 
was  given  against  the  party  guilty  of  a  similar  default ;  and 
to  the  7th  rule  of  Hilary  Term,  4  Will.  4,  which  provides, 
that,  ''four  clear  days  before  the  day  appointed  for  argu- 
ment, the  plaintiff  shall  deliver  copies  of  the  demurrer 
book,  special  case,  or  special  verdict,  to  the  Lord  Chief 
Justice  of  the  King's  Bench  or  Common  Fleas,  or  Lord 
Chief  Baron,  as  the  case  may  be,  and  tiie  senior  judge  of 
the  court  in  which  the  action  is  brought ;  and  the  defendant 
shall  deliver  copies  to  the  other  two  judges  of  the  court  next 
in  seniority;  and  in  default  thereof  by  either  party,  the 
other  party  may  on  the  day  following  deliver  such  copies 
as  ought  to  have  been  so  delivered  by  the  party  making 
default :  and  the  party  making  default  shall  not  be  heard 
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mtQ  he  shall  ha?e  paid  for  such  copies,  or  deposited  with        1841 
the  clerk  of  the  roles  in  the  King's  Bench  and  Exchequer^ 
or  the  secondary  in  the  Common  Pleas,  as  the  case  may 
be,  a  mfiBsdent  snm  to  pay  for  snch  copies  (3)/' 

St^pien,  Serjeant,  contra. — ^Themle  of  conrtis  in  terms 
confined  to  demnrrer  books,  special  cases,  and  special  yer- 
&ti,  and  it  is  not  to  be  extended  by  implication ;  and  the 
15th  mle  of  Hilary  Term,  4  Will.  4,  is  distinctly  limited 
to  ciaes  of  error  from  the  superior  courts  at  Westminster : 
there  is  no  role  applicable  to  cases  of  false  judgment  from 
the  coonty  oonrt.  \_Tindal,  C.  J. — The  late  rule  certainly 
does  not  in  terms  apply  to  writs  of  false  judgment.  Best 
T.  iVior,  howerer,  seems  to  be  quite  in  point,  and  to  be 
founded  in  good  sense :  though  not  in  strictness  a  pro- 
ceeding in  error,  the  writ  of  false  judgment  bears  so  close 
sn  analogy  to  it,  that  the  same  principle  must  apply  to 
boflL]  In  FmOer  v.  Osborne,  6  T.  R.  477,  and  JMham  v. 
Bagsftav,  1  B.  &  P.  292,  the  defendant's  refusal  to  pay  for 
hatf  tbe  paper  books  delirered  by  the  plaintiff,  was  held^to 

be  no  ground  for  ogning  judgment  against  him. 

TiypAJL^  C.  J. — ^Though  there  is  no  positive  rule  applic- 
able to  the  case  of  a  writ  of  false  judgment,  it  approaches 
so  nearly  to  that  of  a  writ  of  error — the  only  difference  be- 
tween them  being  that  the  one  lies  upon  a  judgment  of  a 
comt  of  record,  and  the  other  upon  that  of  a  court  not  of 
record — that  reason  and  good  sense  require  that  the  same 
prsetioe  should  be  observed  as  to  both.  Let  the  money  be 
paid  instanter. 

Ihe  money  having  been  accordingly  handed  over  to  one 
of  the  Masters — 

(3)  See  Fisher  y.  Snow,  3  Dowl.  27 ;  Sandall  v.  Bennett,  4  N.  &  M. 
89, 2  Ad.  &E.  204. 
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Slg)hen,  Serjeant^  for  the  plaintiffs,  proceeded  to  argue 
in  support  of  the  assignment  of  errors. — ^The  declaration 
is  clearly  good.     In  resorting  to  the  usual  expedient  of 
shaping  their  demand  in  two  several  counts^  claiming  in  the 
one  a  sum  of  1/.  19s.  6d.  as  for  goods  sold  and  delivered, 
and  in  the  other  a  like  sum  as  upon  an  account  stated,  the 
plaintiffs  are  not  seeking  to  recover  more  than  one  debt  of 
1/.  Ids.  6d.     [Maule,  J. — That  might  be  so,  were  it  not  for 
the  subsequent  allegation,  that,  by  reason  of  the  non-pay- 
ment of  the  said  several  sums,  an  action  had  accrued  to  the 
plaintiffs  to  demand  and  have  of  and  from  the  defendant 
the  said  several  sums  respectively.]     The  allegation  is  that 
the  said  several  sums  respectively  amount  to  the  sum  of 
1/.  19s.  6d.,  which  clearly  shews  that  the  plaintiffs'  claim  is 
limited  to  that  single  sum.    At  the  most,  it  is  an  am- 
biguity that  is  waived  by  pleading  over.     [Mottfe,  J. — Is 
that  a  doctrine  that  is  applicable  to  a  limited  jurisdiction?] 
It  is  a  rule  of  common  sense,  and  therefore  of  general  ap- 
plication.    In  Hobson  v.  Middleton,  6  B.  &  C.  295,  9  D.  & 
B.  249,  it  is  distinctly  laid  down,  that,  where  in  pleading 
an  equivocal  expression  is  used,  in  general  that  is  to  be 
construed  against  the  party  using  it;  but,  if  the  opposite 
party  plead  over,  it  is  to  be  construed  in  that  sense  which 
wiU  support  the  previous  pleadings.    And  there  is  no  good 
reason  why  that  general  principle  should  not  be  equally 
applicable  to  courts  of  inferior  and  limited  jurisdiction. 
[Maule,  J. — The  plaintiffs  are  bound  to  shew  that  the  court 
has  jurisdiction :  if  they  have  left  it  in  doubt,  no  intend- 
ment can  be  made  in  their  favour.]    The  bill  of  particulars, 
which  appears  to  have  been  filed  in  the  county  court,  and 
which  is  returned  as  part  of  the  record,  removes  the  appa- 
rent ambiguity,  shewing  as  it  does  that  the  plaintiffs  could 
not  have  recovered  more  than  1/.  ISs.  8d.  upon  this  decla- 
ration.   And,  although  the  bill  of  particulars  forms  no  part 
of  the  record  in  the  superior  courts,  the  practice  of  the 
county  court  (of  which  the  court  cannot  take  notice,  ex- 
cept in  so  far  as  it  is  brought  before  them  in  the  particu- 
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lar  case — Rider  v.  Edwards,  ante,  Vol.  8,  p.  456)  may  be  and        1841 . 
apparently  is  otherwise. 

As  to  the  jurisdiction  of  the  county  court,  the  learned 
Seijeant  referred  to  2  Inst.  311 ;  Comyns's  Digest,  Couniy 
(C.  8) ;  and  37ie  Kif^  v.  7%«  SheHff  of  Herefcyrdshire,  in  a 
cause  of  Dealey  v.  Clark,  1  B.  &  Ad.  672.  He  further 
contended  that  there  was  no  issue  properly  joined  here, 
and  consequently  that  the  suit  was  discontinued;  citing, 
for  the  purpose  of  shewing  the  strictness  to  which  these 
proceedings  are  held,  Anomfmaus,  1  Sid.  143;  Smiih  y. 
SmUh,  1  Sid.  147;  Waldock  v.  Cooper,  2  Wils.  16;  1  Wms. 
Saund.  74.  n.  (1) ;  2  Wms.  Saund.  5th  edit.,  819  d,  note  {b). 
And,  further,  that  there  was  no  suf&cient  continuance 
of  the  proceedings,  by  dies  datus,  to  the  seventh  county 
court,  a  defect  which  he  submitted  was  not  cured  by  the 
subsequent  appearance  of  the  parties — Comyns's  Digest, 
Pleader  (W.  6);  1  Rol.  Abr.  486,  pi.  8;  Chbery  v.  The 
Bishop  ofExon,  Carth.  172;  Harringlon  v.  Launsdon,  Yely. 
97 ;  Peplow  v.  Rowley,  Cro.  Jac.  857 ;  and  that  the  court 
must  give  such  judgment  as  the  court  below  ought  to 
have  given — finch  v.  Brook,  2  New  Cases,  824,  2  Scott, 
511. 

Talfourd,  Serjeant,  for  the  defendant. — The  declaration 
is  bad.  It  does  not  state  that  the  cause  of  action  arose  or 
that  the  defendant  resided  within  the  jurisdiction  of  the 
county  court.  [Tindal,  C.  J. — ^The  declaration  does  suffi- 
ciently shew  that  the  cause  of  action  arose  within  the  juris* 
diction :  it  states  that  the  defendant  was  indebted  within 
the  jurisdiction  for  goods  then  and  there  sold  and  delivered, 
and  upon  an  account  then  and  there  stated.  The  defend- 
ant's residence  within  the  jurisdiction  is  never  alleged; 
it  IB  presumed  :  his  non-residence  would  be  ground  for  an 
application  for  a  prohibition.  The  authorities  are  dear, 
that  it  must  appear  upon  the  face  of  the  declaration  that 
the  debt  sought  to  be  recovered  is  less  than  40*. — Reder 
v.  Bradley,  2  Mod.  101;  Anonymous,  2  Mod.  206;  Co- 
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1841.        myns's  Digest^  CowiUy  (C.  8).    The  sum  demanded  is  tliat 
which  the  plaintiffs  seek  to  recover :  and^  if  this  were  an 
action  in  a  superior  courts  upon  a  declaration  like  this  the 
plaintiff  woidd  clearly  be  entitled  to  recover  the  two  aeveral 
sums.    In  Lord  v.  Houatoun,  11  East^  62,  it  was  held^ 
that^  in  debt  by  biU,  the  declaration  is  good,  though  the 
sums  demanded  in  the  several  counts  amount  altogether 
to  more  than  the  sum  at  first  demanded  in  the  queritur; 
for  that  is  superfluous  and  may  be  rejected.    "  In  this 
court/'  says  Lord  EUenborough,  "  where  the  proceedings 
are  by  bill,  the  words  at  the  beginning,  of  a  plea  that  he 
render  so  muck,  which  raise  the  question,  are  themselves 
superfluous,  and  may  therefore  be  rejected;  and,  rejecting 
those  words,  there  is  in  each  count  a  perfect  demand  of  a 
sum  certain,  without  the  reference  to  the  sum  first  men- 
^tioned  in  the  declaration,  which  would  also  be  rejected : 
and  then  the  declaration,  concluding  with  a  demand  of 
damages  for  detaining  the  debt,  will  refer  to  the  sum  total 
of  the  debt  demanded  by  the  several  counts.'^    The  question 
is  not  a  matter  of  speculation  as  to  what  the  plaintiffs  in- 
tended, but  whether,  in  point  of  law,  if  they  proved  two 
demands  (supposing  the  action  to  have  been  brought  in 
one  of  the  superior  courts)  each  amounting  to  IL  19s.  6d., 
they  might  not  upon  this  declaration  have  recovered  them 
both :  for,  if  so,  the  case  is,  according  to  the  authority  of 
Lord  V.  Houston,  one  in  which  the  county  court  clearly 
had  no  jurisdiction.    The  bill  of  particulars  cannot  be 
resorted  to  for  the  purpose  of  aiding  the  construction  of 
the  declaration :  for,  though  annexed  to  the  record,  it  forms 
no  part  of  it. 

The  learned.  Serjeant  insisted  that  there  was  a  complete 
^sue  in  law  joined  between  the  parties  in  the  court  below ; 
for,  that  the  plea  might  be  treated  as  an  informal  demurrer 
to  the  declaration,  or,  possibly,  the  replication  as  a  demurrer 
to  the  plea.  And,  as  to  the  want  of  continuance,  he  sub- 
mitted that  that  was  cured  by  the  subsequent  appearance. 
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S^kem,  Serjeant,  in  reply.*- The  question  must  ulti-  1841. 
imtely  timi  upon  the  sufficiency  of  the  declaration.  The 
cnes  cited  from  2  Modem  were  both  cases  of  assumpsit, 
and  in  both  the  plaintiffs  demanded  lai^r  damages  than 
40s.  Heare,  the  action  is  in  debt,  and  the  plaintiffs  no 
vhere  claim  more  than  a  single  sum  of  1/.  Ids.  6d.  The 
bin  ct  partieiilan  being  returned  by  the  sheriff  as  part  of 
the  record,  it  must  be  taken  to  be  so. 

TiNDAx^  C.  J. — ^I  take  the  rule  to  be  well  established  by 
the  cava  of  Marmia  y.  Skper,  Willes,  80,  and  TUley  t. 
tbsPsBj  Willes,  688,  that,  where  it  appears  upon  the  face  of 
the  proceedings  that  the  inferior  court  has  jurisdiction,  it 
iria  be  intended  that  the  proceedings  are  regular;  but 
that,  unkis  it  so  appears,  that  is,  if  it  appear  affirmatiyely 
that  the  infierior  court  has  no  jurisdiction,  or  if  it  be  left 
in  doabt  whether  it  has  jurisdietiQU  or  not,  no  such  in- 
tendment will  be  made.  The  main  question,  therefore,  in 
this  ease,  is,  whether  or  not  it  does  appear  that  the  county 
eomt  had  jurisdiction.  It  is  well  known  tha^  the  county 
oooit  can  only  hold  plea  in  personal  actions  (with  certain 
eioqitioDs)  under  the  value  of  40».  Let  us  see,  then> 
whether  it  appears  on  the  face  of  this  declaration  that  the 
pkfnfa'flfy  demand  exceeded  that  sum.  I  agree,  that,  if  the 
faOl  of  particulars  conld  be  brought  to  aid  the  declaration,  it 
wogld  appear  that  the  sum  sought  to  be  recovered  is  less 
than  40s.;  but  I  can  see  no  principle  to  warrant  us  in 
holding  the  bill  of  particulars  to  form  part  of  the  declara* 
turn  hi  the  court  below..  In  proceedings  in  the  superior 
coaitBy  the  bill  of  particulars  in  well  distinguished  from 
that  which  forms  part  of  the  record :  and  I  see  no  reason 
why  a  different  rule  should  obtain  where  the  proceedings 
tske  place  in  an  inferior  court.  The  object  of  the  bill  of 
particuhtfs,  is,  to  give  information  to  the  defendant  as  to 
the  nature  of  the  claim  made  against  him,  and  to  restr^n 
the  plaintiff's  proof:  but  it  forms  no  part  of  the  record :  and 


46  IN  THE  COMMON  PLEA8^ 

1841.  therefore,  in  dealing  with  the  record,  we  can  give  no  effect 
to  it.  Confining  our  attention  to  the  declaration,  let  us 
see  whether  it  does  not  appear  that  the  action  is  brought 
to  recover  a  larger  debt  than  the  law  permits  the  county 
court  to  take  cognizance  of.  The  declaration  commences 
thus : — ''  Somersetshire,  to  wit.  James  Dempster  and 
Robert  Dempster,  the  plaintiffs  in  this  suit,  hj  B.  H., 
their  attorney,  complain  of  Cyrus  PumeU,  the  defendant  in 
this  suit,  who  has  been  summoned  to  answer  the  said 
James  Dempster  and  Robert  Dempster  in  an  action  of 
debt.^'  The  first  observation  that  suggests  itself  upon  this, 
is,  that  it  is  a  deviation  from  the  ordinary  form  of  the 
commencement  of  a  declaration  in  debt;  it  does  not  state 
the  amount  for  which  the  plaint  is  levied,  which  if  it  had 
done  all  would  have  been  right,  for  then  the  plaintiffs 
could  not  have  recovered  anything  beyond  that  sum.  The 
plaintiffs  then  proceed  to  count  upon  that  plaint,  rather  in 
the  form  of  a  single  count  than  of  two  separate  and  distinct 
counts — ''For  that  whereas  the  defendant,  on  &c.,  at  &c., 
within  the  jurisdiction  of  this  court,  was  indebted  to  the 
plaintiffs  in  the  sum  of  1/.  19«.  6d.  for  the  price  and  vfdue 
of  goods  then  and  there  sold  and  delivered  by  the  plaintiffs 
to  the  defendant  at  his  request,  and  in  the  sum  of  1/.  1 9a,  6d, 
for  money  found  to  be  due  from  the  defendant  to  the 
plaintiffs  on  an  account  then  and  there  stated  between 
them.'^  The  declaration  then  proceeds — ^'^  which  said 
several  sums  were  to  be  respectively  paid  by  the  defendant 
to  the  plaintiffs  on  request " — still  insisting  that  the  plain- 
tiffs  were  entitled  to  recover  two  sums  of  1/.  19s,  (id.  each : 
and  it  further  proceeds — "  whereby  and  by  reason  of  the 
non-payment  thereof  (that  is,  of  the  two  sums  before  men- 
tioned) an  action  hath  accrued  to  the  plaintiffs  to  demand 
and  have  of  and  from  the  defendant  the  said  several  sums 
respectively  amounting  to  the  sum  of  1/.  19s.  6d.**  Taking 
into  consideration  what  has  preceded,  the  only  construc- 
tion we  can  give  to  these  words  appears  to  me  to  be  this, 
that  each  of  the  sums  which  the  plaintiffs  claim  to  be  en- 
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titled  to  recover  amounts  to  1/.  ]ds.  6d,"  And  the  breach 
is  that  "  the  defendant  hath  not  paid  the  said  stan  above 
demanded^  or  any  part  thereof  j "  no  sum  being  mentioned 
in  the  plaint,  and  the  plaintiffs  claiming  throughout  two 
Bums  of  1/.  \9s.  6d.  each.  If  the  plaintiffs  intended  merely 
to  insist  upon  their  right  to  recover  the  balance  of  1/.  I89. 8J. 
as  stated  in  the  bill  of  particulars,  they  shoidd  in  their 
declaration  have  acknowledged  the  receipt  of  so  much  as 
would  reduce  the  debt  to  that  amount :  see  Comyns's  Digest, 
County  (C.  8).  It  appears  to  me,  therefore,  upon  the  face 
of  the  declaration,  that  the  plaintiffs  have  not  so  limited 
their  demand  as  to  bring  it  clearly  within  the  jurisdiction 
of  the  county  court.  Such  being  the  form  of  the  declara- 
tion, the  defendant  pleads  to  the  jurisdiction,  and  other  pro- 
ceedings take  place  in  the  county  court  to  which  it  is  not 
necessary  now  to  refer,  though  there  seem  to  be  various 
errors  upon  the  record.  The  plaintiffs  being  clearly  not 
entitled  to  recover,  the  only  remaining  question  is  as  to 
how  the  judgment  is  to  be  entered  up.  It  is  not  enough, 
upon  a  writ  of  error  brought,  simply  to  reverse  or  to  affirm 
the  judgment  of  the  court  below ;  but  we  must  give  such 
judgment  as  the  court  below  ought  to  have  given.  It 
strikes  me,  therefore,  that,  as  the  defendant  has  pleaded  a 
plea  to  the  jurisdiction  which  we  consider  to  be  well 
founded,  we  ought  to  give  judgment  as  upon  that  plea  to 
the  jurisdiction.  The  judgment  of  the  court  below  is  a 
mere  nullity,  and  must  be  reversed.  And  I  think  the 
right  judgment  for  us  to  pronounce,  is,  that  the  plaintiffs 
be  barred  from  further  proceeding  in  the  county  court,  on 
the  ground  that  that  court  has  no  jurisdiction ;  the  con- 
sequence of  which  is,  that,  as  this  is  a  judgment  in  abate- 
ment, where  no  matter  of  fact  has  been  tried,  there  will 
be  no  costs. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  bill  of 
particulars  cannot  be  prayed  in  aid  to  explain  the  declara- 
tion :  it  forms  no  part  of  it.    The  declaration  claims  two 
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1841.  sums  of  1/.  199.  6d.  each;  aad  the  breach,  alleging  the 
non-payment  of  ^  the  said  sum  aboye  demanded/'  means, 
I  apprehend,  the  aggregate  of  the  two  sums  before  men- 
tioned. If  that  be  so,  the  county  court  clearly  had  no  j  uris- 
diotion,  and  upon  the  issue  in  law  (though  informal)  joined 
before  them,  the  judgment  that  court  ought  to  have  pro- 
nounced, was,  that  they  would  not  take  further  cognizance 
of  the  suit.  And  we  must,  as  fiar  as  is  possible,  place  the 
parties  in  the  same  situation  as  they  would  have  stood  in  had 
the  right  judgment  been  pronounced  by  the  court  below. 

Ekskine,  J.,  was  at  Nisi  Prius. 

Mauls,  J.— I  am  also  of  opinion  that  it  appears  upon 
the  face  of  the  declaration  that  the  county  court  had  no 
jurisdiction  in  this  case,  inasmuch  as  the  sum  demanded 
exceeds  the  limit  which  the  law  assigns.  If  the  declaration 
could  be  aided  by  the  particulars  of  demand,  no  doubt  the 
ambiguity  would  be  removed;  but,  in  proceedings  accord- 
ing to  the  course  of  the  common  law,  there  is  no  such 
thing  known  as  a  bill  of  particulars.  We  must  probably 
assume  here  that  it  is  the  practice  in  the  county  court  to 
file  the  bill  of  particulars ;  but  that  will  not  make  it  a  part 
of  the  declaration.  The  declaration  itself  must  shew  that 
the  sum  sought  to  be  recovered  falls  short  of  40».  The 
question  turns  upon  the  construction  of  this  phrase — 
whereby  an  action  hath  accrued  to  the  plaintiffs  to  demand 
and  have  of  and  firom  the  defendant  the  said  several  sums 
respectively  amounting  to  the  sum  of  1/,  19s.  6d.  If  the 
meaning  of  that  be,  the  several  sums  each  amounting  to 
IL  19s.  6d.f  then  the  declaration  clearly  claims  more  than 
40s.  And  this  appears  to  me  to  be  the  sense  in  which 
the  declaration  is  to  be  taken.  It  contains  in  effect  but 
one  count,  charging  the  defendant  to  be  indebted  to  the 
plaintiffs  in  1/.  19s.  6d.  for  goods  sold  and  delivered,  and 
in  1/.  19s.  6d.  for  money  found  due  on  an  account  stated. 
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Hie  oonjanctioii  "  and  *^  can  haTe  no  other  operation  than 
to  make  the  aecond  snm  additional  to  and  cnmulatiye  of 
the  lam  first  mentioned  :  and  I  see  nothing  in  the  subse- 
quent part  of  the  declaration  that  is  at  all  contradictory  or 
iqpBgDant  to  that  oonstmction.  The  county  court,  there- 
tore,  dearly  had  no  jurisdiction.  The  plea  is  rather  in  the 
aatnre  of  a  demurrer,  and  the  replication  a  joinder  in  de- 
mnner.  The  judgment  is  a  mere  nuUity :  the  court  seems 
to  hate  been  of  opinion  that  it  had  no  jurisdiction,  aud 
tben  proceeds  to  assume  jurisdiction  by  awarding  costs  to 
be  paid  by  the  plaintiffs  to  the  defendant. 

The  role  was  drawn  up  as  follows : — "  It  is  ordered 
that  the  judgment  of  the  court  below  in  the  said 
writ  of  false  judgment  mentioned  be  and  the 
same  is  hereby  reversed,  the  cognizance  of  the 
plaint  not  belonging  to  the  said  court,  and  that 
the  defendant  go  thereof  in  the  said  court  with- 
out day/' 


1841. 


Evans  and  Another  v.  Nichol  and  Another. 


Thuraday^ 
Nov.  11/A. 


1 SOVEB  for  fifty  hogsheads  of  alkali,  fifty  hogsheads  of  one  c,  a  ma- 
soda,  and  fifty  hogsheads  of  potash.    Pleas— first,  not  NetS.wn- 
guilty — secondly,  that  the  plaintiffs  were  not  possessed  as  5»*;5**  «®**Jf  ^ 

J£«  tt  ^0<t  Ills 

of  their  own  property  of  the  goods  and  chattels  in  the  focton  in  Lon- 
dedaration  mentioned  &c.    Issue  thereon.  to  meet  a  biu  ^ 


The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  ^^^^^ 
in  London  after  Michaelmas  Term  last.     The  facts  that  mitting  to  them 
sppeared  in  evidence  were  as  foUow : — One  Anthony  Clap-  by  the  mate  of 
ham,  a  manufiActuring  chemist  in  the  neighbourhood  of  knowl^gin'g* 
Newcastle,  was  in  the  habit  of  consigning  to  the  plaintiffs  {J**  ^^n*** 

ceived  on  board 
CO  be  dcUYcred  to  E.  &  Co. : — Held,  that  E.  &  Co.  had  a  su£Sdent  property  in  the  goods  and 
right  to  the  posseMion  to  entitle  them  to  maintain  trover  against  a  wrong-doer,  the  consignor  not 
hsiiag  repudiated  the  contract  upon  which  they  were  sent. 
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1841.  in  London  goods  for  sale  on  his  account,  he  drawing  apon 
them  for  two-thirds  of  the  estimated  yalue,  and  they  de- 
biting him  with  commission.  On  the  2nd  May,  1840, 
Clapham,  being  then  indebted  to  the  plaintiffs  to  an 
amount  exceeding  the  value  of  the  goods  held  by  them  on 
his  account,  advised  them  that  he  had  drawn  upon  them  a 
bill  for  500/.  at  four  months'  date.  On  the  4th,  the  plain- 
tiffs addressed  a  letter  to  Clapham,  remonstrating  with 
him  upon  the  state  of  his  account,  but  at  the  same  time 
stating  that  they  had  accepted  the  draft.  On  the  6th, 
Clapham  wrote  to  the  plaintiffs  promising  to  send  goods 
in  the  following  week  to  meet  thai  bill ;  and,  in  pursuance 
of  that  promise,  Clapham,  on  the  19th,  sent  to  Messrs. 
Nichol,  Ludlow,  &  Co.,  wharfingers  and  ship-owners  at 
Newcastle,  twenty-two  casks  of  alkali  to  be  shipped  for 
London  under  a  bill  of  lading  of  which  the  following  is  a 
copy:— 

''  Shipped  in  good  order  and  well  conditioned,  by  An- 
thony Clapham,  on  board  the  good  ship  or  vessel  called 
the  London,  whereof  is  master  David  Davis,  and  now  lying 
at  anchor  in  the  river  Tyne,  and  bound  for  London ;  to 
E  say,  twenty-two  casks  of  alkali,  gross  489  cwt.  2  qrs.  12  lbs., 

467  to  488.  being  marked  and  numbered  as  in  the  margin;  and  to  be 
delivered  in  the  like  good  order  and  condition  at  the  port 
of  London  (the  dangers  of  the  seas  only  excepted)  vnto 
Evans,  Brothers,  or  to  their  assigns,  the  shipper  paying 
freight  on  the  said  goods  at  the  rate  of  \Qs.  per  ton  in  full, 
with  average  accustomed,  &c.^^ 

At  the  time  of  the  shipment  Clapham  stood  indebted  to 
Nichol,  Ludlow,  &  Co.,  in  the  sum  of  183/.  16*.  6rf.,  for 
freights  due  on  former  shipments;  and,  finding  that  Clap- 
ham had  stopped  payment,  they  refused  to  sign  the  bills 
of  lading,  claiming  to  hold  the  alkali  under  a  general  lien, 
by  the  custom  of  the  particular  trade,  for  the  debt  so  due 
to  them  from  Clapham.  The  vessel  proceeded  to  London 
with  the  alkali  on  board :  and  Nichol,  Ludlow,  &  Co.  sent 
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to  the  defendants^  Anthony  Nichol  &  Son^  their  agents  in         1841 
London,  an  order  as  follows : — 

**  Captain  Davis.  Deliver  twenty-two  casks  alkali, 
marked  £,  and  numbered  467  to  488,  to  order  of  Messrs. 
A.  Nichol  &  Son.'' 

The  defendants  received  the  goods  under  this  order,  and 
refused  to  deliver  them  to  the  plaintiffs,  who  demanded 
them  by  virtue  of  a  receipt  signed  by  the  mate  of  the  Lon- 
don, acknowledging  the  alkali  to  have  been  received  on 
board  to  be  delivered  to  the  plaintiffs.  The  freight  for  the 
twenty-two  casks  was  tendered  at  the  time  of  the  demand. 
It  also  appeared  that  the  alkali  was  insured  by  Clapham ; 
the  custom  of  the  trade  being  that  the  shipper  bears  the 
risk,  and  pays  freight,  even  where  the  consignment  is  to  a 
vendee.  And  an  unsuccessful  attempt  was  made  on  the 
part  of  the  defendants  to  prove  a  custom  entitling  the  ship- 
owner to  retain  goods  for  a  general  balance :  but  it  was 
contended  that,  under  the  circumstances,  the  plaintiffs 
had  no  such  property  in  the  alkali  as  to  entitle  them  to 
maintain  trover  for  it. 

His  lordship,  however,  was  of  opinion  that  the  circum* 
stance  of  the  alkali  having  at  the  time  of  the  shipment 
been  specifically  appropriated  by  the  consignor  to  the  bill 
for  500/.,  vested  such  a  property  therein  in  the  plaintiffs  as 
to  enable  them  to  maintain  trover :  and  he  directed  a  ver- 
dict to  be  entered  for  the  plaintiffs  for  212/.,  the  value  of 
the  alkali,  reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit  if  the  court  should  be  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  recover. 

ChanneU,  Serjeant,  in  Hilary  Term  last,  accordingly 
obtained  a  rule  nisi. 

Tayburd,  Serjeant  {Busby  was  with  him),  now  shewed 
cause. — It  may  be  conceded,  that,  if  the  only  relation 
established  between  Clapham  and  the  plaintiffs  was  that  of 
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1841.        principal  and  factors^  the  latter  wonld  have  no  such  pro- 
perty in  the  alkali  in  question  as  would  entitle  them  to 
maintiiin  this  action :  Kndoch  v.  Craig,  3  T.  B.  783^  is  a 
distinct  authority  to  that  effect.    But  here  was  a  specific 
appropriation  by  Clapham  to  meet  the  particular  accept- 
ance, which  would  give  the  plaintiffs  a  sufScient  title  to 
maintain  trorer  as  against  a  wrong-doer.    The  dream- 
stance  of  the  alkali  haring  been  insured  by  the  consignor, 
though  it  certainly  differs  this  case  from  that  of  'Fragano 
V.  Iroiigr,  4  B.  &  C.  219, 6  D.  &  B.  288,  is  in  reality  of  no  im- 
portance, seeing  that  this  was  done  in  pursuance  of  a  general 
custom  in  the  particular  trade.     The  observations  of  Ijord 
Ellenborough  in  Patten  v.  Thofmpsan^  5  M.  &  S.  850,  seem 
to  anticipate  the  very  state  of  facts  now  presented  to  the 
court.     ''  1i  it  is  to  be  taken,'^  says  his  lordship, ''  that  the 
cargo  was  consigned  to  the  Liverpool  house  as  a  security 
for  advances  made  by  them,  this  may  afford  a  ground  for 
their  claim  to  detain  the  same  until  such  time  as  th^  are 
indemnified  against  these  advances  or  the  responsibility 
they  have  contracted  in  respect  of  the  cargo.     But  the 
case,  as  it  now  stands,  seems  to  me  to  go  fiirther,  and  that 
the  defendant,  in  order  to  succeed  in  his  claim,  must  make 
out  this  position,  that,  wherever  a  principal  consigns  goods 
to  his  factor  for  sale,  and  is  at  the  same  time  in  a  course  of 
drawing  on  the  factor  upon  account,  this  single  circum- 
stance of  there  being  mutual  credits  between  them,  does 
of  itself  give  to  the  factor  a  right  not  merely  to  detain  such 
consignments  as  shall  come  to  his  hands,  but  to  anticipate 
the  possession,  and  keep  it  against  the  unpaid  seUer.    Jf 
there  had  been  any  specific  pledge  of  this  cargo  in  the  course 
of  the  trans€u:tian,  if  bills  had  been  accepted  by  the  Liverpool 
house  on  the  credit  of  this  particular  consignment,  or  \fit 
had  been  so  stipulated,  this  would  have  been  a  different  case!^ 
Haille  v.  Smith,  1  B.  &  P.  563,  is  scarcely  to  be  distin- 
guished from  the  present  case.    There,  A.  of  Liverpool, 
wishing  to  draw  upon  the  banking-house  of  B,  in  London 


MICHAELMAS  TCBM^  5  YICTORIJE.  47 

to  a  large  amoant,  agreed^  among  otheT  aecnrities  given,  to 
oonaign  goods  to  a  mercantile  house  consisting  of  the  same 
partners  as  the  baiiking-hoase,  though  under  the  firm  of 
B,  fc  C. ;  accordingly  he  remitted  the  invoice  of  a  cargo 
and  the  bill  of  lading  indorsed  in  blank  to  B.  &  C.^but  the 
cargo  was  prevented  from  leaving  Liverpool  by  an  em^ 
Iwgo;  A.  then  becamie  bankrupt,  being  considerably  in« 
debtsd  to  B.,  and  the  cargo  was  delivered  to  his  assignees 
by  the  captain :  it  was  held  that  B.  &  C.  might  maintain 
trover  fbr  it  against  the  captain.  Here,  the  boat  receipt 
gxven  by  the  mate  on  receiving  the  alkali  on  board  was 
sufficient  to  point  out  the  duty  of  the  ship-owners.  In 
BnfOMM  V.  Nixf  4  M.  &  Wekby,  775,  T.,  a  corn-merchant 
at  Loagfaid,  wlio  had  been  in  the  habit  of  consigning  car* 
gos  of  com  to  the  plaintiffs  as  his  factors  for  sale  at  liver- 
poQJ^  and  obtaining  firom  them  acceptances  on  the  faith  of 
mdi  consignments^  on  the  31st  January  obtained  from 
the  maslera  of  two  canal  boats  (No.  604  and  Na  54)  re- 
casts signed  by  them  for  full  cargos  of  oats  therein  stated 
to  be  shipped  on  board  the  boats,  deliverable  to  the  agent 
oCT.  xnDid£n,  in  care  for  and  to  be  shipped  to  the  plain- 
tifla  at  liverpooL  At  that  time  boat  No.  604  was  load- 
ed, bat  no  oats  were  then  actually  shipped  on  board  boat 
No.  54.  On  the  2nd  February,  T.  inclosed  these  receipts  to 
tlie  plaintiffs,  and  drew  a  bill  on  them  against  the  valne  of 
tke  cargos,  which  the  plaintiffs  accepted  on  the  7th,  and 
paid  whesi  doe.  On  the  6th  February,  W.,  an  agent  of 
die  defieodant,  who  was  T.'s  fiM^or  for  sale  in  London,  ar- 
rived at  Longfiord  and  pressed  T.  for  secnrity  for  previous 
advanoes.  T.  on  that  day  gave  W.  an  order  on  T.'s  agent 
in  Dablin  to  deliver  to  W.  the  cargos  of  boats  No.  604  and 
No.  54,  on  their  arrival  there.  Boat  No.  604  had  then 
sailed  from  Longford,  but  boat  No.  54  was  only  partially 
losded.  The  loading  was  completed  on  the  9th,  and  T. 
then  transmitted  to  W.  in  Dublin  a  receipt  signed  by  the 
'  of  the  boat  (in  the  same  form  as  those  sent  to  the 
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1841.        plaintiffs),  making  the  cargo  deliverable  to  W.    W.  re- 
ceived this  on  the  10th.     On  their  arrival  in  Dublin^  W. 
took  possession  of  both  cargos  for  the  defendant.     It  was 
held  that  the  property  in  the  cargo  of  boat  No.  604  vested 
in  the  plaintiffs,  on  their  acceptance  of  the  bill,  and  that 
they  were  entitled  to  maintain  trover  for  it ;  but  that  they 
conld  not  maintain  trover  for  the  cargo  of  boat  No.  54^ 
since  none  of  it  was  on  board,  or  otherwise  specifically  ap- 
propriated to  the  plaintiffs  when  the  receipt  for  that  boat 
was  given  by  the  master.     Parke,  B.,  delivering  the  judg- 
ment of  the  court,  says :    "  We  think  it  unnecessary  to 
decide  whether  the  instruments  were  regular  bills  of  lading*^ 
so  as  to  have  all  the  properties  which  the  custom  of  mer- 
chants has  attached  to  those  documents.    We  need  not 
say  whether,  like  bills  of  lading,  they  are  the  symbols  of 
property,  so  that  their  transfer  by  indorsement  is  equiva* 
lent  to  an  actual  delivery  of  the  goods  which  they  represent 
in  specie ;  nor  whether  they  have  the  privileges  which  by 
the  factors^  act  are  given  to  such  instruments.     These  are 
matters  wholly  collateral  to  the  present  inquiry.    The  true 
question  here  is,  what  is  the  meaning  and  effect  of  the  two 
documents,  by  whatever  name  they  are  called,  coupled  with 
the  letter  from  Tempany  of  the  2nd  of  February,  followed 
by  the  acceptance  by  the  plaintiffs  of  Tempany's  draft. 
It  seems  to  us  to  be  clearly  this — that  Tempany  agrees 
that  the  oats  therein  specified  shall  be  held  from  that  time 
by  the  boat-masters  for  the  plaintiffs  in  their  own  rights 
provided  they  accept  the  bill,  as  a  security  for  its  payment^ 
that  the  masters  agree  so  to  hold  them,  and  that,  by  the 
plaintiffs'  assent  and  acceptance  of  the  bill,  the  conditional 
agreement  becomes  absolute.    The  transaction  is  in  effect 
the  same  as  if  Tempany  had  deposited  the  goods  with  a 
stakeholder  who  had  assented  to  hold  them  for  the  plain- 
tiffs, in  order  to  indemnify  them.     As  evidence  of  such  a 
transaction,  it  is  wholly  immaterial  whether  the  instru- 
ments are  bills  of  lading  or  not :  and  it  might  equally  be 
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proved  tbrough  the  medium  of  carriers'  or  wharfingers'  re-  1841 
eeipts  or  any  other  description  of  document^  or  by  corre^ 
flpondence  alone.  If  the  intention  of  the  parties  to  pass  the 
property,  whether  absolute  or  special,  in  certain  ascertained 
chattels,  is  established,  and  they  are  placed  in  the  hands 
of  a  depositary,  no  matter  whether  such  depositary  be  a 
common  carrier  or  ship-master  employed  by  the  consignor 
or  a  third  person,  and  the  chattels  are  so  placed  on  ac- 
count of  the  person  who  is  to  have  that  property ;  and  the 
depositary  assents ;  it  is  enough :  and  it  matters  not  by 
what  documents  this  is  effected ;  nor  is  it  material  whe- 
ther the  person  who  is  to  have  that  property  be  a  factor  or 
not ;  for,  such  an  agreement  may  be  made  with  a  factor, 
as  well  as  any  other  individual.  In  the  present  case  we 
are  of  opinion  that  this  is  satisfactorily  made  out  with 
respect  to  the  first  boat-load:  and  the  fact  that  the  in-> 
strument  signed  by  the  master  specifies  that  the  goods 
are  to  be  carried  to  and  delivered  at  Dublin,  to  an  agent  of 
the  phnntiffi,  is  decisive  to  shew  that  the  plaintiffs  are  to 
take  immediately  in  their  own  right,  and  are  not  mere 
consignees  of  Ten^any,  who  are  to  have  their  lien  when 
the  goods  arrive,  as  factors.  And  this  case  is  distin- 
guishable on  this  ground  from  Kndoch  v.  Cra^f,  3  T.  K 
788,  Bruce  v.  Wait,  8  M.  &  Welsby,  15,  and  Nichols  v. 
Gent,  8  Price,  547,  in  none  of  which  was  there  any  do- 
cumentary or  other  evidence  to  prove  that  the  intention 
•f  the  consignors  was  to  vest  the  property  in  the  con- 
signee from  the  moment  (^  delivery  to  the  carrier:  and  the 
case  resembles  that  of  Haille  v.  Smith,  1  B.  &  P.  568, 
where  the  bill  of  lading  being  transmitted  for  a  valuable 
consideration,  operated  as  a  change  of  property  instanter, 
when  the  goods  were  shipped ;  and  it  is  also  governed  by 
the  same  principle  upon  which  I  know  that  of  Anderson  v. 
Clark,  2  Bing.  20,  was  decided,  where  a  bill  of  lading, 
laaking  the  goods  deliverable  to  a  factor,  was,  upon  proof 
from  correspondence  of  the  intention  of  the  principal  to 
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1841.  Test  the  property  in  the  factor  as  security  for  antecedent 
advances,  held  to  give  him  a  special  property  the  instant 
the  goods  were  delivered  on  board,  so  as  to  enable  him  to 
sue  the  master  of  the  ship  for  their  non-delivery/'  So,  in. 
HoU  V.  Griffin,  10  Bing.  246,  8  M.  &  Scott,  732,  a  mana* 
facturer  deposited  goods  with  a  wharfinger  at  Stockton,  for 
the  purpose  of  being  shipped  for  the  defendants'  wharf  in 
London,  receiving  from  him  receipts  describing  them. 
The  manufacturer  indorsed  upon  these  receipts  orders  upon 
the  defendants  to  deliver  the  goods  on  their  arrival  to  the 
plaintiffs;  the  latter  having  advanced  money  upon  them. 
The  plaintiffs  sent  the  receipts  and  delivery  orders  to  the 
defendants,  and  demanded  the  goods.  The  defendants 
stated  that  the  goods  had  not  arrived,  but  promised  that 
when  they  did  arrive  they  should  be  forwarded  to  the 
plaintiffs.  It  was  held,  that  the  defendants,  having  thus 
assented  to  the  plaintiffs'  title  to  the  goods,  could  not 
afterwards  dispute  it  j  and  that  the  plaintiffs  might  main* 
tain  trover  upon  their  refusal  to  deliver  them.  And  in 
Fertue  v.  Jewell,  4  Camp.  31,  A.  being  indebted  to  B.  on 
the  balance  of  accounts,  including  bills  of  exchange  still 
running  accepted  by  B.  for  A.,  consigned  goods  to  B.  on 
account  of  this  balance :  and  it  was  held  that  A.  had  no 
right  to  stop  the  goods  in  transitu,  upon  B.  becoming  in- 
solvent before  the  bills  were  paid.  The  principle  to  be 
deduced  from  these  authorities  is,  that  the  mere  circum- 
stance of  the  factor  being  in  advance  to  his  principal  will 
not  vest  in  the  former  the  property  in  a  consignment 
before  arrival :  but  that  it  is  competent  to  them  to  agree 
that  the  property  shall  be  appropriated  to  meet  a  particular 
advance;  and  that,  if  the  ship-owner  receives  the  goods 
upon  an  undertaking  to  deliver  them  in  pursuance  of  such 
an  arrangement,  an  absolute  and  perfect  right  to  them  is 
vested  in  the  consignee  upon  their  arrival  at  their  destina«» 
tion.  [Maule,  J.,  referred  to  MUchel  v.  Ede,  8  P.  &  D, 
513,  11  Ad.  &  £.  888,  where  it  was  held  that  a  bill  of 
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ladiDg  by  which  goods  are  made  deliverable  to  A.  B.,  is        1841. 
revocable  imtil  the  goods  or  bill  of  lading  are  delivered  to 
A.  B. ;   and  that  therefore  the  shipper  majr  change  his 
purpose,  and  make  the  goods  deliverable  to  any  one  else.] 

Chmmett,  Serjeant,  contra. — ^As  between  Clapham  and 
the  ship-owners,  the  receipt  signed  by  the  mate  clearly  was 
not  intended  as  a  substitute  for  a  bill  of  lading :  the  sub- 
sequent demand  of  a  bill  of  lading  shews  it.  The  want  of 
a  bill  of  lading  is  immaterial  as  between  vendor  and 
vendee;  for,  in  that  case  the  property  vests  in  the  latter 
4)y  the  contract  of  sale — Fragano  v.  Lor^,  4  B.  &  C.  219, 
6  D.  &  B.  283.  The  rule,  however,  is  different  where  the 
relation  between  the  parties  is  that  of  principal  and  factor. 
The  goods  were  at  the  risk  of  the  consignor;  they  were 
insured  by  him ;  and  he  alone  had  absolute  dominion  over 
them.  In  HaiUe  v.  Smith  and  Patten  v.  Thomp8(m  bills  of 
lading  had  been  signed  by  the  agent  of  the  ship-owners, 
and  indorsed  by  the  principal  and  delivered  to  the  feu^tor. 
The  same  remark  applies  to  Vertue  v.  JeweU.  KMoch  v* 
Cy-a#>,  3  T.  R.  783,  and  Bruce  v.  WaU,  3  M.  &  Welsby, 
15,  are  distinct  authorities  to  shew  that  there  has  been  no 
such  appropriation  of  the  goods  here  as  to  vest  the  pro- 
perty in  them  in  the  plaintiffs.  In  the  last-mentioned 
case,  C,  a  merchant  at  Waterford,  had  been  in  the  habit 
of  consigning  cargos  of  grain  to  B.,  a  corn-factor  in  Bristol, 
who  had  been  accustomed  to  accept  bills  on  the  faith  of 
such  consignments.  C.  wrote  to  B.,  stating  that  he  was 
about  to  ship  him  a  cargo  of  oats,  and  that  he  had  drawn 
on  him  for  550/*  in  anticipation  of  it,  and  desiring  him  to 
effect  an  insurance  on  the  cargo.  C.  remitted  the  bill  to 
B.,  and  he  accepted  it.  Before  the  vessel  sailed,  C.  stopped 
payment,  and  he  then  sent  the  bill  of  lading,  indorsed  in 
blank,  to  F.,  another  factor  at  Bristol,  not  informing  him 
of  his  engagement  with  B.  When  the  vessel  arrived,  F., 
for  his  own  convenience,  transmitted  the  bill  of  lading  to 
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1841^  B ,  desiring  him  to  act  for  liim.  B.  paid  the  freight,  and 
took  possession  of  the  cargo  as  a  security  for  his  own  claim 
on  C,  and  it  was  afterwards  taken  out  of  his  possession  by 
the  defendants,  who  also  were  creditors  of  C,  under  a 
foreign  attachment  against  C.  out  of  the  Tolzey  Court  of 
Bristol.  It  was  held  that  B.  had  not  such  a  property  in 
the  goods  as  to  enable  him  to  maintain  trover  against  the 
defendants.  [Maule,  J. — ^There,  the  consignor  sought  to 
intercept  the  goods  :  here,  Clapham  makes  no  attempt  to 
divert  the  goods  from  their  original  destination.}  The  ob- 
servations of  Parke,  B.,  in  Bryans  v.  Nix  apply  to  a  case 
where  ui  instrument  has  been  transmitted  to  the  consignee 
that  was  in  form  very  like,  and  was  intended  to  be  equiva- 
lent to,  a  bill  of  lading. 

TiNDAL,  C.  J.— It  appears  to  me  that  this  case  may  be 
decided  upon  a  much  narrower  ground  than  that  which 
has  been  argued  at  the  Bar.     The  simple  question  is, 
whether,  as  against  these  defendants,  the  property  in  the 
alkali  was  not  in  the  plaintiffs ;  or,  in  other  wolds,  whether 
the  defendants  were  not  estopped  by  their  receipt  or  boat- 
note  from  disputing  the  right  of  the  consignees,  the  con- 
signor still  wishing  to  confirm  and  to  give  effect  to  the 
consignment.     In  Bruce  v.  TVaU,  3  M.  &  Welsby,  16,  the 
consignor  had  altered  his  original  intention,  aend  the  con- 
test arose  between  the  first  consignee  and  parties  claiming 
under  process  against  the  consignor  out  of  the  Tolzey 
Court  of  Bristol.     But  the  present  case  is  altogether  dif- 
ferent; for,  Clapham,  the  consignor,  who  had  originally 
made  a  specific  appropriation  of  the  alkali  to  the  plaintiffs, 
has  never  altered  his  intention,  but,  on  the  contrary,  still 
consents  that  it  shall  be  delivered  to  the  plaintiffs.     In 
Bryans  v.  Nix^  4  M.  &  Webby,  775,  a  distinction  was 
taken  between  the  two  parcels  of  oats ;  as  to  the  one,  it 
was  held  that  the  consignees  had  a  complete  title  when  they 
complied  with  the  condition  upon  which  the  consignment 
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was  made  to  them  by  accepting  the  bill^  but  that,  as  to  the  1841. 
other,  which  had  not  been  specifically  appropriated  by  the 
consignor,  no  property  passed  to  the  plaintififs.  That  case 
shews,  that,  the  appropriation  being  complete,  the  delivery 
may  be  enforced  by  the  consignee.  Without,  therefore, 
going  more  particolarly  into  the  cases,  it  appears  to  me 
tiiat,  the  consignor  having  evinced  no  intention  to  alter  the 
destination  of  the  goods,  the  defendants  are  estopped  by 
their  receipt  firom  disputing  the  title  of  the  consignees,  and 
ecMnaeqiiently  tliat  the  plaintiffs  are  entitled  to  recover. 

CoLTMAM,  J. — I  am  also  of  opinion  that  the  plaintiffs 

are  entitled  to  recover.     Up  to  a  certain  point  the  case  of 

Brwce  v.  Wait  is  very  like  the  present:  the  court  held  that 

there  had  been  no  irrevocable  transfer  of  the  property  as 

between  the  consignor  and  the  plaintiff.    That  case,  there- 

fiire,  would  have  had  a  material  bearing  upon  the  present, 

had  the  question  here  arisen  between  the  plaintiffs  and 

Clapham.     Bat  here  there  has  been  a  specific  appropriation 

of  the  alkali  by  the  consignor  to  the  plaintiffs,  which  the 

former  has  not  attempted  to  revoke :  the  parties  who  are 

seeing  to  intercept  it  are  strangers  and  mere  wrong- 

doera,  against  whom  slight  evidence  of  property  only  need 

be  given. 

EasKiNE,  J.,  was  at  Nisi  Prius. 

Macle,  J. — I  am  also  of  opinion  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  court.  Upon  the  delivery 
of  the  goods  to  the  defendants  by  Clapham  to  be  delivered 
to  the  plaintiffs,  and  the  defendants'  acceptance  of  them 
upon  those  terms,  the  property  vested  in  the  plaintiffs, 
who  had  an  interest  in  them,  viz.  the  interest  of  persons 
with  whom  the  goods  were  pledged.  And  this  view  of  the 
case  is  strongly  supported  by  the  decision  of  the  court  of 
Exchequer  in  Bryans  v.  Nix.    It  is  clearly  competent  to  a 
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man  to  sell  goods  to  another  and  to  vest  in  him  the  pro-^ 
perty  though  the  goods  are  not  present.  It  is  admitted 
that  the  plaintiffs'  right  to  recover  would  have  been  indis- 
putable had  the  relation  between  Clapham  and  the  plain^ 
tiffs  been  that  of  vendor  and  vendees,  instead  of  pawner 
and  pawnees.  But  the  goods  having  been  shipped  by 
Clapham  to  the  order  of  the  plaintiffs  upon  their  acceptance 
6{  the  500/.  bill,  and  the  defendants  having  received  them 
for  the  purpose  of  being  delivered  to  the  plaintiffs,  and 
Clapham  not  having  revoked  the  consignment,  it  appears 
to  me  that  the  plaintiffs  acquired  such  an  interest  in  the 
property  and  right  to  the  possession  as  to  entitle  them  to 
maintain  trover  against  the  defendants. 

Rule  discharged. 


Mathews  v.  Biddulph. 

X  HIS  was  an  action  of  trespass.  The  declaration  stated 
that  the  defendant,  on  the  8th  January,  1841,  with  force 
and  arms  &c.  assaulted  the  plaintiff,  and  then  seized  and 
laid  hold  of  the  plaintiff,  and  with  great  force  and  violence 
pulled  and  dragged  him  about,  and  then  forced  and  com- 


Friday, 
Nov.  12/A. 

Tos  declaration 
in  tretpiM  for 
assaulting  tlie 
plaintiff  and 
causing  him  to 
be  taken  to  a 
police-statiottt 
and  tlience  be* 
fore  a  magis- 
trate, upon  an 

unfounded  charge  of  liaving  unlawfully  attempted  to  procure  from  the  banking-house  of  the 
defendant  a  blank  cheque-book — the  defendant  pleaded,  that  he  and  certain  other  persons  car- 
ried on  the  business  of  bankers  under  the  firm  of  C.  ft  Co.;  that  the  plaintiff  did  unlawfully 
endeavour  to  obtain  from  C.  &  Co.  a  blank  cheque-book  by  falsely  pretending  that  one  T.,  who 
kept  an  account  with  them,  was  his  master,  and  had  sent  him  for  it;  that,  in  pursuance  of  socb 
unlawful  endeavour,  the  plaintiff  induced  one  A.  to  go  into  the  banking-house  and  to  ask  for  a 
blank  cheque-book  saying  it  was  wanted  for  T. ;  and  that  A.  accordingly  did  so,  and  stated 
that  he  had  been  so  sent  by  the  plaintiff,  and  that  the  plaintiff  was  waiting  outside  for  it ;  where- 
upon the  defendant  accompanied  A.  to  the  place  where  the  plaintiff  was  waiting,  and,  upon  A. 
stating  in  the  presence  and  hearing  of  the  plaintiff  that  he  had  been  so  sent  by  him,  the  defend- 
ant, having  good  and  probable  cause  of  suspicion,  and  vehemently  suspecting,  that  the  plaintiff 
had  by  such  false  and  fraudulent  pretences  as  aforesaid  unlawfully  endeavoured  to  obtain  from 
the  said  C.  &  Co.  a  blank  cheque-book  of  the  said  C.  &  Co.  for  unlawful  and  unauthorised 
purposes,  committed  the  trespasses  complained  of: — Held,  that  the  plea  was  bad  in  substancCi 
inasmuch  as  it  neither  alleged  that  a  felony  had  been  committed,  which  alone  could  make  it  a 
good  Justification  at  common  law,  nor  that  the  plaintiff  had  committed  any  offence  against  the 
statute  7  &  8  Gea  4,  c.  29,  so  as  to  Justify  his  apprehension  without  warrant. 
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pdled  the  plaintiff  to  go^  and  caused  him  to  be  forcibly        1841 
eonveyed^  in  custody,  in  and  along  divers  public  streets 
and  highways,  to  a  certain  police-station,  and  there  im* 
prisoned  the  plaintiff,  and  kept  and  detained  him  in  prison 
there  without  any  reasonable  or  probable  cause  whatsoever 
for  a  long  space  of  time,  to  wit,  two  hours  then  following, 
Ht  the  expiration  whereof  the  defendant  forced  and  com-f 
pelled  the  plaintiff  to  go,  and  caused  him  to  be  forcibly 
conveyed  in  custody  firom  and  out  of  the  said  police-station 
into  and  along  divers  other  public  streets  and  highways,  to 
a  certain  public  police-office,  and  there  again  imprisoned 
the  plaintiff  and  kept  and  detained  him  in  prison  there, 
without  any  reasonable  or  probable  cause  whatsoever,  for 
another  long  space  of  time,  to  wit,  three  hours  then  follow- 
ing, contrary  to  law,  and  under  a  false  and  unreasonable 
assertion,  colour,  and  charge  that  the  plaintiff  had  com- 
mitted an  offence  punishable  by  law,  to  wit,  that  he  had 
attempted  to  obtain  firom  the  defendant  a  blank  cheque^ 
book  under  false  and  firaudulent  pretences ;  whereby  the 
plaintiff,  not  only  suffered  great  anguish  and  pain  of  mind 
and  body,  and  was  for  and  during  all  the  time  aforesaid 
hindered  and  prevented  from  attending  to  his  lawful  and 
necessary  affairs  by  him  to  have  been  done  and  transacted^ 
bat  was  also  thereby  then  greatly  exposed  and  injured  in 
his  credit,  reputation,  and  circumstances,  and,  in  order  to 
obtain  his  liberation  from  the  said  imprisonment,  was  ne- 
cessarily subjected  and  put  to  divers  expenses,  to  wit,  5/,, 
and  WAS  also  then  forced  and  obliged  to  find  and  procure 
and  did  procure  bail,  &c.,  for  the  appearance  of  him  the 
plaintiff  at  the  then  next  sessions  of  the  peace  for  the 
liberty  of  Westminster  to  be  holden  at  Westminster  on  the 
14th  February  then  next,  to  answer  a  certain  false  and  un- 
founded charge  then  made  against  him  by  the  defendant : 
by  means  of  which  said  several  premises,  and  on  no  other 
account  whatsoever,  a  certain  society  of  persons  legally 
constituted  and  appointed,  to  whom  the  innocence  and  in- 
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1841^  t^^ty  of  the  plaintiff  in  the  premises  were  unknown^  and 
of  which  said  society  he  the  plaintiff  then  was  a  treasurer 
for  profit  and  remuneration,  dismissed  and  discharged  him 
the  plaintiff  from  snch  situation,  whereby  the  plaintiff  lost 
and  was  deprived  of  divers  profits,  benefits,  and  advantages 
of  great  value  and  amount,  to  wit,  50/.,  which  he  the  plain* 
tiff  might  and  would  have  otherwise  derived  and  acquired 
therefrom :  and  other  wrongs  &c. 
ri«a.  The  defendant  pleaded  that,  before  and  at   the  said 

time  when  &c.  in  the  declaration  mentioned,  the  defend- 
ant exercised  and  carried  on  the  trade  and  business  of  a 
banker  in  copartnership  with  one  T.  S.  Cocks,  &c.^  in  a 
certain  banking-house  or  office  situate  &c.,  under  the  name, 
style,  and  firm  of  ^'  Cocks,  Biddulph,  Biddulph,  &  Co.,'' 
and  one  Peter  Thompson  of  &c.  kept  a  banking  account 
with  and  was  a  customer  of  the  said  Cocks  &  Co. ;  that, 
just  before  the  said  time  when  &c.  in  the  declaration  men- 
tioned, to  wit,  on  the  day  and  year  in  the  declaration  men<- 
tioned,  the  plaintiff  did  unlawfully  endeavour  to  obtain 
from  the  said  Messrs.  Cocks  &  Co.  a  certain  blank  cheque- 
book of  and  belonging  to  the  said  Messrs.  Cooks  &  Co.,  by 
then  and  there  falsely  pretending  that  the  said  Peter 
Thompson  was  the  master  of  the  plaintiff,  and  that  he  the 
plaintiff  had  been  sent  by  the  said  Peter  Thompson  to  the 
said  Messrs.  Cocks  &  Co.  to  ask  for  and  receive  from  them 
the  said  blank  cheque-book  for  and  in  the  name  and  on 
account  of  the  said  Peter  Thompson ;  that,  in  pursuance 
of  such  unlawful  endeavour,  he  the  plaintiff,  just  before  the 
said  time  when  &c.  in  the  declaration  mentioned,  did  go 
into  the  said  street  cidled  &c.  near  unto  the  said  banking 
house  of  the  said  Messrs.  Cocks  &  Co.,  and  did  then  and 
there  induce  and  prevail  upon  one  O.  Atkinson  to  go  into 
the  said  banking-house  of  the  said  Messrs.  Cocks  &  Co.,  and 
to  ask  of  the  said  Messrs.  Cocks  &  Co.,  or  of  one  of  their 
clerks  in  the  said  banking-house,  for  one  of  the  blank 
cheque-books  of  the  said  Messrs.  Coqks  &  Co.,  and  did 
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then  and  there  falsely  pretend  to  the  said  G.  Atkinson  that         1841. 
ihe  said  Peter  Thompson  was  the  master  of  the  said  plain*      mathews 
tiff,   and  did  then  and  there  order  and  direct  the  said  v. 

O.  Atkinson,  that,  if  he  the  said  Q.  Atkinson  were  asked  in 
the  said  banking-honse  for  whom  he  the  said  Q.  Atkinson 
wanted  the  said  blank  cheque-book,  he  the  said  G.  Atkin- 
son was  to  tell  the  said  Messrs.  Cocks  &  Co.  or  their  clerk 
that  he  the  said  G.  Atkinson  wanted  it  for  Peter  Thomp- 
son ;  that,  just  before  the  said  time  when  &c.  in  the  declar- 
ation mentioned,  the  said  G.  Atkinson  did,  by  such  order 
and  direction  of  the  plaintiff  as  aforesaid,  go  into  the  said 
banking-house  of  the  said  Messrs.  Cocks  &  Co.,  and  did 
then  and  there  by  such  order  and  direction  as  aforesaid 
ask  one  of  the  said  clerks  of  the  said  Messrs.  Cocks  &  Co. 
for  a  blank  cheque-book,  and  the  said  G.  Atkinson,  on 
being  then  and  there  asked  by  the  defendant  for  whom  he 
wanted  the  said  blank  cheque-book,  did  then  and  there,  by 
anch  order  and  direction  as  aforesaid,  answer  and  say  to 
die  defendant  that  he  wanted  the  said  blank  cheque-book 
for  a  Mr.  Peter  Thompson,  and  that  he  had  been  sent  to 
ask  for  the  said  blank  cheque-book  by  the  plaintiff,  and 
that  the  plaintiff  was  over  the  way  waiting  for  the  said 
blank  cheque-book ;  whereas  in  truth  and  in  fact  the  said 
Peter  Thompson  was  not  the  master  of  the  plaintiff,  and 
whereas  in  truth  and  in  fact  the  plaintiff  had  not  been 
sent  by  the  said  Peter  Thompson,  nor  had  the  plaintiff  any 
authority  whatsoever  from  the  said  Peter  Thompson  to  ask 
for  or  apply  to  the  said  Messrs.  Cocks  &  Co.  for  a  blank 
cheque-book;  whereupon  the  defendant  did,  just  before 
the  said  time  when  &c.  in  the  declaration  mentioned,  ac- 
company the  said  G.  Atkinson  from  and  out  of  the  said 
-banking-house  into  the  said  street  called  &c.,  and  there 
found  the  plaintiff  waiting  for  the  said  G.  Atkinson,  and 
the  said  G.  Atkinson .  did  then  and  there,  in  the  presence 
and  hearing  of  the  plaintiff,  state  to  the  defendant  that  he 
the  said  G.  Atkinson  had  been  so  sent  by  the  plaintiff  to 
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184L        ask  for  and  receive  the  said  blank  cheque-book  as  afore* 
said ;  wherefore  the  said  defendant,  haying  good  and  proba- 
ble cause  of  suspicion,  and  vehemently  suspecting,  that  the 
plaintiff  had  by  such  false  and  firaudulent  pretences  as 
aforesaid  unlawfully  endeavoured  to  obtain  firom  the  said 
Messrs.  Cocks  &  Co.  a  blank  cheque-book  of  the  said 
Messrs.  Cocks  &  Co.  for  unlawful  and  unauthorized  pur« 
poses,  did,  at  the  said  time  when  &c.  in  the  declandaon  men- 
tioned, assault,  seize,  and  lay  hold  of  the  plaintiff,  and  did 
then  and  there  deliver  him  into  the  custody  of  a  certain 
police-officer  then  and  there  being,  to  be  dealt  with  accord- 
ing  to  law,  and  did  then  and  there  cause  the  plaintiff  to  be 
conveyed  in  custody. in  and  along  the  said  public  streets 
and  highways  to  the  said  police-station  in  the  declaration 
mentioned,  the  same  being  a  proper  and  convenient  place 
for  that  purpose ;  and,  because  it  was  then  an  inconvenient 
time  to  take  and  convey  the  plaintiff  brfore  a  justice  to  be 
dealt  with  according  to  law,  the  defendant' did  cause  the 
plaintiff  to  be  kept  and  detained  in  prison  in  the  said  sta<- 
tion-house  for  the  said  space  of  time  in  the  declaration 
mentioned,  and  at  the  expiration  thereof  did  cause  the 
plaintiff  to  be  conveyed  in  custody  from  the  said  police 
station,  along  the  said  other  public  streets  and  highways, 
to  the  said  police-office  in  the  declaration  mentioned,  and 
to  be  there  again  imprisoned  until  the  said  justice  could 
hear  and  determine  concerning  the  said  offence  (^  the 
plaintiff,  when  the  said  justice  did  order  and  determine 
that  the  plaintiff  should  find  and  procure  such  bail  as  in 
the  declaration  is  mentioned,  and  then  dischaiged  the 
plaintiff;  all  of  which  it  was  lawful  for  the  defendant  to 
do  for  the  causes  aforesaid ;  which  are  the  said  supposed 
trespasses  and  assaults  in  the  declaration  mentioned — 
verification. 

General  demurrer  (4)  and  joinder. 

(4)  The  matter  of  law  intended      forded  no  answer  to  the  action,  iiias- 
to  be  aigued,  was,  tliat  the  pica  af-      much  as  the  attempting  to  commit, 
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Tayourd,  Seijeant^  in  support  of  the  demurrer. — ^The        iS4U 
plea  affords  no  answer  to  the  action :  all  the  authorities      mathbw* 
shew  that  such  a  plea  must  distinctly  allege  either  that  a        *  v. 
felony  has  actually  been  committed,  or  that  the  defendant 
kad  reasonable  ground  to  suspect  that  a  felony  had  been 
committed— see  Hawk.  P.  C,  Book  2,  c.  12,  s.  8.    Here, 
the  plea  charges  only  an  attempt  to  commit  a  misdemea- 
nor (5).     [Tlndal,  C.  J. — ^The  general  understanding  un- 
doubtedly is  that  a  private  individual  cannot  justify  an  ar- 
rest for  a  mere  misdemeanor,  without  a  warrant.]     If  that 
were  permitted,  a  man  might  be  taken  into  custody  for  a 
libel,  or  for  an  antient  assault,  or  the  like.    The  rule  is  thus 
laid  down  by  Lord  Tenterden  in  Beckwiih  v.  PkUby,  6  B, 
&  C.  635,  9  D.  &  B.  487  :  ''  There  is  this  distinctio^  be* 
tween  a  private  individual  and  a  constable ;  in  order  to 
justify  the  former  in  causing  the  imprisonment  of  a  per- 
son,  he  must  not  only  make  out  a  reasonable  ground  of 
suspicion,  but  he  must  prove  that  a  felony  has  actually 
been  committed ;  whereas  a  constable,  having  reasonable 
ground  to  suspect  that  a  felony  has  been  committed, 
is  authorissed  to  detain  the   party  suspected  until  in« 
^uiry  can  be  made  by  the  proper  authorities.''  (6)    [Chan* 
nettf  Seijeant,  admitted  that,  to  make  this  a  good  plea  at 
common  law,  it  must  allege  at  least  a  reasonable  suspicion 
of  felony;  but  stated  that  he  relied  on  the  statute  7  &  8 
Geo.  4,  c.  29,  the  act  consolidating  the  laws  relating  to 
larceny.]     This  is  not  a  case  within  that  act;  and,  if  it 
were,  the  plea  is  not  aptly  framed  to  meet  it.    The  only 
clauses  that  have  any  apparent  application,  are,  the  63rd 


iving  reasonable  and  probable  custody  and  committing  the  seve- 
i  for  suspecting  that  the  plain-  ral  trespasses  complained  of  in  the 
■d  attempted  to  commit,  a  mis-      declaration. 


or  having  reasonable  and  probable 
cause  1 

tiff  bad  attempted  to  commit,  a  mis- 
demeanor, or  that  the  plaintiff  had  (5)  Which  is  itself  a  misde- 
by  the  pretences  in  the  plea  men-  meaner — see  Regina  v.  Meredith, 
tioned  endeaTOored  to  obtain  such  8  C.  &  P.  589. 
cheque-book  aa  therein  mentioned,  (G)  And  see  the  judgment  of 
afforded  do  justification  of  the  de*  Tindal,  C.  J.,  in  Hoye  v.  Bush, 
fendsDt's  giving  the  plaintiff  into  ante,  Vol.  2,  p.  86. 
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1841.        and  the  63rd:  the  former  of  which  enacts,  "that,  if  any 
person  shall  by  any  false  pretence  obtain  from  any  other 
person  any  chattel,  money,  or  valuable  security,  \Mh  inient 
to  cheat  or  defraud  any  person  of  the  same,  evexy  such 
offender  shall  be  guilty  of  a  misdemeanor/'  and  the  latter, 
''that  any  -perBon  found  committing  any  offence  punishable, 
either  upon  indictment  or  upon  summary  conviction,  by 
virtue  of  this  act,  except  only  the  offence  of  angling  in  the 
day-time,  may  be  immediately  apprehended,  without  a 
warrant,  by  any  peace-officer,  or  by  the  owner  of  the  pro- 
perty on  or  with  respect  to  which  the  offence  shall  be  com- 
mitted, or  by  his  servant  or  any  person  authorized  by  him, 
9nd  forthwith  taken  before  some  neighbouring  justice  of 
the  peace,  to  be  dealt  with  according  to  law/'    That  which 
is  disclosed  upon  the  face  of  this  plea  might  amount  to  a 
misdemeanor  at  common  law,  but  clearly  not  to  an  offence 
Hgainst  the  act :  it  does  not  allege  any  intent  to  cheat  or 
defraud,  but  merely  an  abortive  attempt  to  obtain  a  blank 
cheque-book  "  for  unlawful  and  unauthorized  purposes ;" 
and  the  circumstances  clearly  are  not  those  under  which 
the  act  contemplated  giving  the  power  to  arrest  without 
warrant;    the  offence  must    have  been   committed — ^the 
offender  must  be  taken  flagrante  delicto;  it  is  not  enough 
to  shew  circumstances,  whence  an  inference  may  arise  that 
the  commission  of  an  offence  was  possibly  contemplated. 
The  Court  called  on — 

Channell,  Seijeant,  to  support  his  plea. — He  admitted 
that  the  plea  could  not  be  sustained,  if  the  court  were  pre- 
pared to  hold  it  to  be  necessary  to  state  therein  all  that 
would  be  requisite  to  support  an  indictment  under  the 
53rd  section  of  the  statute. 

TiNDAL,  C.  J. — I  think  the  plea  must  substantially  dis- 
close all  that  would  be  required  in  an  indictment  under 
the  act.  Can  there  be  any  offence  under  s.  53,  unless  the 
chattel  has  been  obtained,  and  there  be  an  intent  to  cheat 
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or  defrmnd ?     Neither  of  these  facta  is  alleged  in  this  plea.        .  lf)4K 
It  is  therefore  clearly  bad. 

Mai;lb^  J. — The  plea  does  not  even  allege  that  the 
plaintiff  was  in  the  course  of  committing  the  supposed 
offenoe :  but  merely  that  Atkinson  told  the  defendant  in 
the  plaintiff's  presence  that  he  the  plaintiff  had  sent  him 
to  Cocks  &  Co/s  to  ask  for  a  blank  cheque-book  in  the 
name  of  Peter  Thompson. 

CoLTMAN^  J.^  concurred. 

Judgment  for  the  plaintiff. 


fisRRET  V,  LiNDLET.  Tuesdogf, 

TNov.  16M. 
HIS  was  an  action  of  assumpsit  brought  to  recover  the  The  defendant 
som  qC  2522.  for  the  use  and  occupation  of  a  dwelling-house  ^]^puf^|ff]lnf 
and  pienuaes  of  the  plaintiff,  situate  at  Acton,  in  the  <i«ravoidagree- 

^  ^  '  '  ment  for  a  term 

county  of  '^Cddlesex.    Plea — ^non  assumpsit.  of  five  yean 

The  cause  came  on  for  trial  before  Coltman^  J.,  at  the  Michaelmas,^'" 
aittxiigs  at  Westminster  after  Hilary  Term,  1889,  when  a  the^exp^S^n 
veidicC  was  found  for  the  plaintiff,  damages  252/.,  subject  <^^^^  ^^e  y^^^ 
to  the  opinion  of  the  court  upon  the  following  case : —         partiei  entered 
Prerionsly  to  the  month  of  July,  1828,  the  premises  in  ^^^  fo??furV 
question  in  this  cause  were  in  the  occupation  of  P.  Deane  ^J^^^^Jj^  „ 
and  J.  Deane  as  tenants  to  the  plaintiff.     On  the  22nd  of  or  twenty-one 
that  month,  the  defendant  wrote  and  sent  to  the  plaintiff  creafed  rent,  in 
a  letter,  of  which  the  following  is  a  copy :-  Tf^the  ^WnU^ 

"  Sir— I  am  willing  to  take  the  house  late  Mrs.  Deane's  i»y»°»  ?"tmo- 

^  ney  in  improYe- 

for  fire  years  and  a  half,  at  sixty-six  guineas  a  year;  and  I  mentt:  no  lease 
shall  be  ready  to  enter  into  an  agreement  with  you  to  that  cuted,  but  the 

defendant  con- 
tinued in  the 
Mcapatioo  oi  tha  premises,  paying  the  increased  rent  from  Michaelmas  182^  down  to  the  year 
lSU>-HeU,  that  a  notice  girenrnt  Lady  Day  to  quit  at  Michaelmas  (the  period  at  which  the 
taaacy  ariginally  commenced)  was  a  valid  notice. 
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.  184U        effect  at  any  time  you  may  appoint :  but  I  wish  to  state  to 
BuABT      y^^  ^^^^  ^^®  coach-house  and  stable  have  been  robbed  of 
^'  part  of  the  lead  of  the  roof^  which  ought  to  be  made  good 

before  I  receive  possession/' 

In  pursuance  of  this  letter^  the  defendant^  with  tlie  con- 
sent of  the  plaintiff^  entered  into  possession  of  the  premises^ 
and  became  tenant  thereof  from  Michaelmas^  1823.     In 
the  early  part  of  September,  1823,  the  plaintiff  caused  the 
draft  of  a  lease  of  the  premises  to  be  sent  to  the  defendant 
for  his  approval.     On  the  20th  September,  1823^  the  de- 
fendant returned  the  said  draft  lease  to  the  plaintifi^  ac- 
companied by  a  letter,  of  which  the  following  is  a  copy : — 
''  Mr.  Lindley  has  to  apologize  to  Mr.  Berrey  for  having 
detained  the  draft  of  lease  so  long.     He  now  returns  it 
with  Mrs.  Deane's  agreement.    Mr.  Berrey  will  observe 
one  alteration,  or  rather  addition,  to  the  lease,  on  account 
of  property  tax,  which  Mr.  Lindley  wishes  to  have  inserted  j 
and  that  is  the  only  matter  which  he  wishes  to  suggest.'' 

In  the  draft  lease  so  returned  by  the  defendant  to  the 
plaintiff  the  words  following,  viz.  "The  tax  called  the 
property  tax  so  far  as  concerns  the  landlord  only  excepted,'' 
were  written  in  pencil  in  the  margin  of  that  part  of  the 
draft  lease  which  contained  the  covenant  for  payment  of 
the  rent  clear  of  all  taxes  ^  and  again,  in  the  margin  of  that 
part  of  the  draft  which  contained  the  covenant  for  quiet 
enjoyment  of  the  demised  premises,  viz.  opposite  to  that 
part  of  it  which  stated  that  the  defendant  "should  and 
might  peaceably  and  quietly  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy  the  said  demised  premises,  and   every 
part  thereof,  with  the  appurtenances,  for  and  during  all 
the  said  term  of  five  years  and  a  half  thereby  granted, 
without  any  let,  suit,  or  trouble,  interruption,  eviction,  or 
denial  of  or  by  him  the  said  J.  A.  Berrey,  his  heirs,  See.," 
the  defendant  had  also  written  in  pencil  the  words  following 
"or  for  other  term."    With  the  exception  of  these  two 
pencil  writings,  the  draft  lease  was  returned  as  before 
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mentioned  to  the  plaintiff,  in  all  respects  in  the  same  state        1B41 
and  condition  as  it  was  in  when  sent  by  the  plaintiff  to  the 
drfendant. 

On  the  5th  September,  1826,  the  defendant  wrote  and 
sent  to  the  plaintiff  a  letter  of  which  the  following  is  a 
oopj: — 

**  As  the  time  is  now  approaching  when  two  years  only 
will  remain  of  the  term  for  which  I  have  agreed  to  hold 
my  house  of  yon,  I  wish  to  know  whether  you  are  disposed 
to  make  any  alterations  in  it  if  I  continue  to  keep  it  for  a 
longer  period.  The  house  suits  me  well  enough,  but  it  is 
not  sufficiently  capacious ;  and  there  are  some  little  matters 
which  require  attention,  chiefly,  I  want  to  have  a  room  or 
two  added  to  the  house,  for  which  I  have  had  an  accurate 
estimate  prepared,  from  which  it  appears  that  the  altera* 
tions  I  wish  for  can  be  completely  effected  for  2002.  or 
250JL  If  yon  are  willing  to  lay  out  such  a  sum  upon  the 
premises,  I  will  pay  you  such  additional  rent  as  we  may 
agree  npon,  in  consideration  of  the  improvements,  and  will 
take  the  premises  upon  lease  for  seven,  fourteen,  or  twenty- 
one  years  from  the  expiration  of  my  present  term.  Be 
80  good  as  to  let  me  know  what  you  are  disposed  to  da 
in  this  matter  as  soon  as  you  have  made  up  your  mind 
upon  it" 

On  the  17th  February,  1827,  the  defendant  wrote  and 
sent  to  the  plaintiff  a  certain  other  letter,  of  which  the 
following  is  a  copy : — ^ 

**  With  reference  to  our  conversation  of  yesterday,  and 
for  the  sake  of  saving  time,  I  think  it  better  to  say  that  I 
have  fully  made  up  my  mind  not  to  pay  any  part  of  the 
cost  of  the  proposed  additions  to  my  house :  that  I  con- 
aider  wholly  a  landlord's  affair,  for  which  I  am  willing  to 
pay  as  a  tenant.  Besides  which,  when  I  consider  how  much 
it  is  probable  that  the  improvements  I  meditate  of  the 
premises  will  cost  me,  I  should  not  think  myself  justified 
in  incurring  any  other  expense  for  some  time  to  come. 


^ 
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184  L  You  had  better  therefore  when  you  write  send  me  an 
agreement  upon  the  terms  of  84/.  rent^  in  consideration  of 
your  outlay,  insurance  of  house,  twenty-one  years'  lease, 
&c.,  signed  by  yourself,  and  I  will  return  it  to  you  in 
duplicate  signed  by  me.'' 

In  the  month  of  September,  1827, 137/.  were  laid  out  in 
repairs  by  the  plaintiff.  No  lease  was  ever  executed  be- 
tween the  parties,  nor  was  any  draft  lease  (other  than  that 
already  referred  to)  ever  sent  by  the  plaintiff  to  the  de- 
fendant until  after  the  notice  to  quit  had  been  given  by 
the  latter,  as  hereinafter  mentioned. 

Six  receipts,  bearing  date  respectively  16th  October, 
1824,  21st  October,  1825,  18th  January,  1827, 16th  Janu- 
ary, 1829, 10th  February,  1880,  and  22nd  October,  1835, 
were  given  in  evidence  on  the  part  of  the  defendant ;  and 
it  was  admitted  that  the  same  were  respectively  si^ed  by 
the  plaintiff,  and  the  monies  therein  mentioned  received  by 
him,  at  the  respective  times  when  such  receipts  respec- 
tively bear  date.  [This  first  three  of  these  receipts  were 
for  69/.  6^.  each,  the  third  for  87/.,  and  the  other  two  for 
84/.,  each  being  for  a  year's  i^ent  due  at  the  Michaelmas 
preceding,  except  the  third,  which  was  stated  to  be  ''  the* 
balance  of  rent  due  at  Michaelmas  last.''] 

The  defendant  also  gave  in  evidence  a  certain  other  let- 
ter written  by  the  defendant  to  the  plaintiff  on  the  15th 
November,  1834,  of  which  the  following  is  a  copy : — 

"At  last  I  send  you  the  amount  of  my  rent  to  Michael- 
mas, 1833,  viz.  84/.,  for  which  pray  let  me  have  a  receipt. 
I  am  thoroughly  ashamed  of  being  so  much  behind  hand, 
but  I  shall  be  in  a  condition  to  pay  you  the  rent  to  this 
present  Michaelmas  in  March  next,  if  you  will  give  me  so 
much  time ;  and  after  that  we  shall  go  on  regularly,  with- 
out my  getting  into  arrear." 

On  the  16th  March,  1835,  the  defendant  caused  a  notice, 
of  which  the  following  is  a  copy,  to  be  delivered  to  the 
plaintiff: — 
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"I  do  hereby  give  you  notice  that  I  intend  to  quit  pos-  1841. 
session  of  all  that  messuage,  tenement,  or  dwelling-house, 
irith  the  yard,  garden,  and  premises,  which  I  now  hold 
and  occupy  as  your  tenant,  situated,  lying,  and  being  at 
Acton,  in  the  county  of  Middlesex,  on  or  upon  the  29th 
September  next.     Dated  this  llth  March,  1835.'' 

On  the  occasion  of  the  notice  being  so  delivered,  the 
plaintiff  referred  the  defendant  to  his  letter  hereinbefore 
set  forth,  bearing  date  the  5th  September,  1826,  and  in- 
sisted that  the  defendant  was  bound  to  continue  tenant, 
but  which  the  defendant  then  denied. 

On  the  14th  August,  1835,  the  plaintiff  sent  to  the  de- 
fendant a  notice  of  which  the  following  is  a  copy : — 

^  Take  notice  that  I  do  hereby  require  you  within  fifteen 
days  from  the  date  hereof  to  prepare  or  cause  to  be  pre- 
pared and  tendered  to  me  for  execution  a  good  and  suffi- 
cient lease  for  the  term  of  twenty-one  years,  at  the  clear 
yearly  rent  of  84/.,  of  the  house,  coachhouse  and  all  other 
the  premises  you  now  hold  and  occupy  as  tenant  to  me, 
situate  at  Acton,  in  the  county  of  Middlesex,  pursuant  and 
in  conformity  to  your  agreement  or  undertaking  bearing 
date  the  17th  February,  1826,  and  of  all  other  agreements 
between  us  respecting  the  said  house  and  premises;  and 
also,  within  the  like  time,  to  execute  and  deliver  to  me  a 
counterpart  of  such  lease — a  draft  of  such  lease  to  be  pre- 
viously sent  to  and  left  with  me  for  my  perusal  and  appro- 
bation, or  that  of  some  competent  person  on  my  behalf;  I 
hereby  offering  to  execute  such  lease  when  so  prepared  and 
approved  as  aforesaid.'' 

On  the  5th  September,  1835,  the  plaintiff  sent  to  the 
defendant  the  draft  of  a  fresh  lease  of  the  premises,  the  ha- 
bendum in  such  draft  being  in  the  words  following : — ''  To 
have  and  to  hold  the  said  piece  or  parcel  of  land,  messuage 
or  tenement,  coachhouse,  stables,  and  all  and  singular 
other  the  premises,  with  the  appurtenances,  unto  the  said 
John  lindley,  his  executors,  administrators,  and  assigns, 

VOL.  IV.  F 
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1S41.        from  the day  of ,  for  and  during  and  unto  the 

fiill  end  and  term  of  twenty-one  years  from  thence  next 
ensuing^  and  fully  to  be  complete  and  ended  -/'  and  oppo- 
site to  the  blank  in  the  habendum  was  the  following  mar- 
ginal note : — *^  This  blank  must  be  filled  up  with  the  date 
of  the  expiration  of  Mr.  Lindley's  existing  tenancy  at  the 
time  the  agreement  was  entered  into :  '^  accompanied  by 
a  note,  of  which  the  following  is  a  copy : — "Not  having 
received  from  you  a  draft  lease  of  my  house  in  your  occu- 
pation, pursuant  to  the  notice  I  have  given  you,  I  now  for- 
ward you  one  for  your  perusal  and  approbation;  and  am 
ready  and  willing  to  execute  a  lease  to  you  conformable 
thereto,  you  executing  a  counterpart  thereof/' 

It  was  admitted  that  the  said  draft  lease  was  in  the  same 
state  as  it  was  in  when  sent  by  the  plaintiff  to  the  defend- 
ant as  aforesaid.  On  the  12th  September,  the  defendant's 
attomies  returned  the  last-mentioned  draft  lease  to  the 
plaintiff,  with  a  note  of  which  the  following  is  a  copy : — 

"  By  the  desire  of  Dr.  Lindley,  we  beg  to  return  you  the 
draft  lease  which  you  have  forwarded,  as  he  is  not  aware  of 
any  agreement  as  referred  to  in  the  margin  of  page  1 ; 
nor  does  he  intend  altering  his  arrangements  for  quittiug 
his  occupation  at  Michaelmas  pursuant  to  the  notice  to 
quit  already  given  by  him  in  that  behalf.'' 

The  defendant  remained  in  actual  occupancy  of  the  pre- 
mises from  the  time  of  his  original  entry  thereon  uatil  the 
29th  September,  1836.  The  rent  up  to  that  day  was  ad- 
mitted to  have  been  paid  before  the  action  was  brought. 

If,  under  the  circumstances  hereinbefore  set  forth,  the 
court  should  be  of  opinion  that  the  tenancy  of  the  defendant 
was  lawfully  determined  by  the  notice  to  quit  expiring  on 
the  29th  September,  1835,  it  was  agreed  that  he  should  be 
considered  as  having  relinquished  the  possession  on  that 
day,  and  a  nonsuit  should  be  entered.  If,  on  the  other 
hand,  the  court  should  be  of  opinion  that  the  tenancy  of 
the  defendant  was  not  lawfully  determined  on  that  day  by 
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such  notice  to  quit^  it  was  agreed  that  the  defendant  was  1841. 

to  be  considered  as  not  having  given  up  possession  of  the  berrey 

j^remifles  at  that  time,  and  the  verdict  for  the  plaintiff  was  ^' 
to  stand. 

ffilde,  Serjeant  [RoUnson  was  with  him),  for  the  pkin- 
tiff. — ^The  effect  of  the  defendant's  proposal  of  the  22nd 
July,  182S,  and  of  bis  occupation  of  the  premises  there- 
under, and  payment  of  rent,  was,  to  create  between  the 
parties  a  tenancy  from  year  to  year  subject  to  the  terms  of 
thai  agreement.  Such  being  the  situation  of  the  parties, 
on  the  6th  September,  1826,  the  defendant,  being  then  in 
the  occupation  of  the  premises,  wrote  to  the  plaintiff  to 
this  effect — ''As  the  time  is  now  approaching  when  two 
years  cmly  will  remain  of  the  term  for  which  I  have  agreed 
to  hold  mg  house  of  you,  I  wish  to  know  whether  you  are 
disposed  to  make  any  alterations  in  it  if  I  continue  to  keep 
it  for  a  longer  period  ^'  and,  after  suggesting  certain  im- 
provements, he  proceeds — ''If  you  are  willing  to  lay  out 
such  a  sum  upon  the  premises,  I  will  pay  you  such  addi- 
tional rent  as  we  may  agree  upon,  in  consideration  of  the 
improvements,  and  wiU  take  the  prenuses  upon  lease  for 
seven,  fi>urteen,  or  twenty-one  years /rom  the  eapiration  of 
my  present  term"  It  then  appears,  that,  in  1827,  the 
plaintiff  expended  137/.  upon  the  premises.  The  original 
rent  seems  to  have  been  paid  down  to  Michaelmas,  1826. 
There  is  some  uncertainty  as  to  the  amount  of  rent  paid 
between  that  date  and  Michaelmas,  1828:  but,  from 
Michaelmas,  1828,  to  Michaelmas,  1835,  84/.  per  annum 
appears  to  have  been  the  rent  uniformly  paid.  At  Lady- 
Day,  1835,  the  defendant  gave  notice  to  quit  at  the  ensu- 
ing Michaelmas.  Upon  this  state  of  facts,  the  question  is, 
whether,  at  the  time  the  notice  to  quit  was  given,  the 
defendant  was  occupying  under  a  yearly  tenancy  expiring 
at  Michaelmas  or  at  Lady-Day :  if  at  the  latter  day,  the 
notice  to  quit  was  clearly  invalid. 

r2 
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1841.  It  may  be  conceded  that  the  agreement  under  which 

the  defendant  entered  did  not  operate  as  a  demise^  but 
created  merely  a  tenancy  from  year  to  year.    The  period, 
however,  at  which  that  tenancy  would  expire  would  be 
regulated  by  that  agreement :  the  defendant  might  have 
quitted  or  might  have  been  turned  out  without  notice  at 
Lady-Day,  1829 :  Doe  d.  TiU  v.  Stratton,  1  M.  &  P.  183, 
4  Bing.  446,  is  a  distinct  authority  to  that  effect.     The 
agreement  is  evidence  of   the  terms  upon  which  the 
defendant  became  tenant  from  year  to. year;  and  he  con- 
tinued to  be  such  tenant  until  he  entered  upon  the  last 
half-year  of  the  term.     The  lease  for  seven,  fourteen,  or 
twenty-one  years  which  the  defendant  proposed  by  his  let- 
ter of  the  5th  September,  1826,  to  take,  was  not  so  dealt 
with  as  to  create  a  new  term;  but  enough  was  done  to 
constitute  a  tenancy  from  Lady-Day  to  Lady-Day  subject 
to  the  terms  contained  in  the  proposed  lease.    In  Doe  d. 
Bromfield  v.  Smith,  6  East,  530,  Mrs.  Bromfield,  having 
power  to  grant  leases  of  certain  property  to  which  she  was 
entitled  notwithstanding  her  coverture,  entered  into  an 
agreement  to  grant  a  lease  to  one  Smith,  for  her  life,  sup- 
posing the  premises  to  be  occupied  by  Smith  himself;  no 
lease  was  ever  executed,  but  Smith  occupied  and  paid  rent 
until  his  death:  and  it  was  held  that  his  interest  in  the 
premises  (which  was  that  of  a  tenant  from  year  to  year) 
ceased  on  his  death,  and  that  an  action  of  ejectment  might 
be  maintained  against  his  widow,  without  a  notice  to  quit. 
In  Doe  d.  Olderahaw  v.  Breach,  6Esp.  106,  it  was  held,  that, 
if  a  tenant  holds  under  an  agreement  for  a  lease  which  spe- 
cifies the  covenants  to  be  inserted  in  the  lease,  with  a  right 
of  entry  for  a  breach  of  them,  an  ejectment  may  be  sus- 
tained on  any  breach,  though  no  lease  has  ever  been  exe* 
cuted.    In  Doe  d.  Bigge  v.  Bell,  5  T.  R.  471,  the  agent  of 
the  lessor  of  the  plaintiff  let  a  farm  and  premises  to  the 
defendant  for  seven  years,  by  parol :  the  defendant  was  to 
enter  when  the  former  tenant  quitted,  viz.  on  the  land  at 
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Old  Lady-Day^  and  the  house  on  the  25  th  May  following ;  1841 
and  he  was  to  qnit  at  Candlemas  :  the  defendant  entered 
accordingly^  and  paid  rent.  Lord  Kenyon  said :  ''Though 
the  agreement  be  void  by  the  statute  of  frauds  as  to  the 
duration  of  the  lease^  ii  must  regulate  the  terms  on  which 
the  tenancy  subsists  in  other  respects,  as  to  the  rent,  the  time 
of  the  year  when  the  tenant  is  to  quit,  fee.  So^  where  a 
tenant  holds  over  after  the  expiration  of  his  term,  with- 
out having  entered  into  any  new  contract,  he  holds  upon 
the  former  terms.  Now,  in  this  case  it  was  agreed  that 
the  defendant  should  quit  at  Candlemas ;  and,  though  the 
agreement  is  void  as  to  the  number  of  years  for  which  the 
defendant  was  to  hold,  if  the  lessor  chuse  to  determine 
the  tenancy  before  the  expiration  of  the  seven  years,  he  can 
only  put  an  end  to  it  at  Candlemas.^'  So,  in  Digby  v.  At^ 
iinson,  4  Camp.  275,  it  was  held,  that  if,  after  the  expira- 
tion of  a  written  lease  containing  a  covenant  by  the  tenant 
to  keep  the  premises  in  repair,  he  verbally  agrees  to  hold 
over,  paying  an  additional  rent,  nothing  more  being 
expressed  between  the  parties  respecting  the  terms  of  the 
new  tenancy,  he  is  presumed  to  hold  under  the  covenants 
of  the  former  lease,  as  far  as  they  are  applicable  to  his  new 
aitoation.  In  Doe  d.  Peacock  v.  Baffan,  6  Esp.  4,  the 
defendant  held  premises  under  an  agreement  for  a  demise 
for  a  year,  the  rent  to  be  paid  weekly,  and  a  month's  warn- 
ing to  be  given  if  no  default  was  made  in  payment  of  the 
rent;  the  lessor  afterwards  refused  to  execute  the  lease; 
and  the  tenant  paid  his  rent  weekly :  it  was  held  that  the 
defendant  was  entitled  to  a  month's  notice  to  quit.  Lord 
EUenborough  said,  ''That  a  week's  notice  to  quit  was 
certainly  sufficient,  where  the  holding  was  weekly ;  but  the 
role  of  law  as  to  the  legality  of  the  notice  was  still  con- 
trollable by  the  actual  agreement  of  the  parties.  That 
here  an  answer  had  been  given  to  the  plaintiff's  case, 
which  relied  on  the  presumption,  by  shewing  an  actual 
agreement  as  to  the  time  of  notice  to  quit;  for,  whether  it 
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1841.  was  a  weekly  holding  or  a  yearly  holdingi  four  weeks' 
notice  was  required  to  quit,  in  case  there  had  been  no 
default  in  payment  of  the  rent ;  and  it  had  been  proved 
that  there  had  been  no  default :  the  defendant  was  therefore 
entitled  to  four  weeks'  notice.  As  to  the  agreement,  it 
was  not  evidence  further  than  as  shewing  what  were  the 
true  terms  upon  which  the  parties  treated,  and  under 
which  the  defendant  took  possession/'  The  case  of  IdiTd 
BoUon  V.  Tamlin,  5  Ad.  &  E.  856,  1  N.  &  P.  247,  is  an 
authority  to  the  same  effect.  The  defendant,  in  his  letter 
of  the  5th  September,  1826,  proposing  an  extension  of  the 
tenancy,  distinctly  refers  to  the  expiration  of  the  existing 
term  as  the  period  for  the  commencement  of  the  new 
lease.  It  does  not  appear  when  the  increased  rent  first 
became  payable ;  but  the  probability  is  that  it  commenced 
firom  the  time  the  plaintiff  expended  the  137/.  in  altera- 
tions; and,  assuming  it  to  have  commenced  before  the 
expiration  of  the  five  years  and  a  half,  it  could  not  ope- 
rate a  surrender  of  that  term — Doe  d.  The  Duke  of  Bed-- 
ford  V.  Kendrick,  Ad.  Eject.  129 ;  Donellan  v.  Read,  8  B. 
&  Ad.  899. 

Erie,  contra. — ^The  fair  and  only  legitimate  result  of  the 
evidence  stated  in  the  case,  is,  that  the  tenancy  between 
the  parties  was  merely  a  tenancy  firom  year  to  year,  which, 
as  it  commenced  at  Michaelmas,  could  only  be  properly 
determined  by  a  notice  to  quit  at  Michaelmas.  The 
defendant's  first  letter,  of  the  22nd  July,  1823,  was  a  mere 
proposal;  whether  or  not  it  was  ever  acted  upon  is  left 
quite  uncertain :  this  is  evident  from  the  words  written  in 
pencil  by  the  defendant  upon  the  draft  lease  sent  to  him 
in  September  in  that  year.  The  subsequent  negotiations 
shew  beyond  doubt  that  the  holding  the  parties  contem- 
plated was  a  holding  from  Michaelmas  to  Michaelmas. 
And  the  rent  of  84/.  was  paid  as  an  annual  rent  conti- 
nuously from  Michaelmas,  1828,  to  Michaelmas,   1835. 
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[lirnU^  C.  J. — ^I  think  we  must  take  it^  tliat,  at  the  time  1841. 
the  defendant  entered^  his  entzy  had  reference  to  a  term  of 
fi?e  years  and  a  half.]  Supposing  there  had  been  an  actnal 
demise,  or  an  agreement  for  a  lease,  for  five  years  and  a 
half,  and  the  defendant  afterwards  held  over,  still  the  pro- 
per time  for  a  notice  to  quit  to  expire  would  be  the  time  of 
hu  original  entry.  In  Doe  d.  Xobiwon  v.  Dobell,  1  Gale 
k  D.  218,  a  house  and  ^purtenances  by  a  written  demise 
were  demised  "  for  one  year  and  six  months  certain  from 
the  date  thereof/'  at  a  yearly  rent, ''  payable  at  the  usual 
peoods,''  with  a  proTiso  "  that  three  calendar  months'  no- 
tice should  be  given  on  either  side,  previous  to  the  deter- 
■lination  of  the  said  tenancy."  The  holding  having  con- 
tinued beyond  the  term  of  the  year  and  six  months,  it  was 
held  that  such  holding  was  not  a  new  tenancy,  commencing 
at  the  end  of  that  period,  but  a  yearly  tenancy  com- 
mencing upon  the  original  entry  of  the  tenant,  and  that 
Aerefiare  a  notice  to  quit  at  the  expiration  of  the  second 
year  of  the  holding  was  good.  Patteson,  J.,  there  says : 
**  The  term '  current  year '  must  always  be  referred  to  the 
time  of  entry  if  that  appears.  It  is  true,  that,  according 
to  this  oonstracticm,  the  expression  '  six  months  certain' 
has  no  meaning,  the  tenan<7'  having  continued  beyond  it; 
but  that  is  the  fi&ult  of  the  parties."  In  Roe  d.  Jordan  y. 
Ward,  1  H.  Blac.  97,  tenant  for  life  made  a  lease  for  years, 
to  commence  on  a  certain  day,  and  died  (before  the  ex- 
piration of  the  lease)  in  the  middle  of  a  year ;  the  remain- 
der-man received  rent  from  the  lessee  (who  continued  in 
poasession,  but  not  under  a  fresh  lease)  for  two  years  to- 
gether, on  the  days  of  payment  mentioned  in  the  lease:  it 
was  held  that  this  was  evidence  from  which  the  court  would 
piesome  an  agreement  between  the  remainder-man  and 
the  leasee  that  the  lessee  should  continue  to  hold  from  the 
dof  and  aoeardSngioiheterm»  of  the  original  demise,  so  that 
a  notice  to  quit  ending  on  that  day  was  proper.  The  same 
principle  was  upheld  in  Doe  d.  CoOinay.  fFe/fer,  7  T.  B.  478* 
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1841.  fFUde,  Serjeant,  in  reply. — ^The  argument  on  the  part 

of  the  defendant  proceeds  upon  the  assumption  that  there 
was  no  agreement  to  take  for  five  years  and  a  half;  whereas 
the  case  distinctly  states  that  he  became  tenant  of  the 
premises  in  pursuance  of  the  note  of  the  22nd  July,  1823. 
The  increased  rent  had  no  reference  to  a  new  taking,  but 
merely  to  the  fact  of  the  landlord  having  expended  money 
in  improvements.  The  original  term  ending  at  Lady-Day, 
1839,  the  new  tenancy  commenced  at  that  day,  and  the 
notice  to  quit  should  therefore  have  been  given  with  refer- 
ence to  a  holding  from  Lady-Day  to  Lady-Day.  In  Doe 
d.  Robinson  v.  Dobell,  1  Gale  &  D.  218,  no  rent  was  paid, 
nor  was  any  act  done  to  lead  to  an  inference  that  a  new 
tenancy  was  created.  In  Roe  d.  Jordan  v.  Ward,  and  Doe  d* 
Collins  V.  WeUer,  the  rent  was  paid  with  reference  to  the 
original  commencement  of  the  term. 

TiNDAL,  C.  J. — The  question  in  this  case  is,  whether  the 
notice  to  quit  given  by  the  defendant  to  the  plaintiff  on 
the  16th  March,  1835,  intimating  his  intention  to  give  up 
the  premises  at  the  ensuing  Michaelmas,  was  or  was  not  a 
sufficient  notice ;  and  that  will  depend  upon  whether  or 
not  the  tenancy  was  a  tenancy  from  Michaelmas  to 
Michaelmas,  for,  of  course,  if  the  year  expired  at  Lady- 
Day,  the  notice  to  quit  at  Michaelmas  would  not  be  a 
good  notice.  From  the  statements  in  the  case  it  appears, 
that  the  defendant  first  entered  into  possession  at  Michael- 
mas, and  that  the  rent  was  paid  yearly  at  Michaelmas ; 
and  so  matters  continued  for  a  period  of  twelve  years. 
These  are  strong  circumstances  to  shew  that  Michaelmas 
was  the  proper  season  at  which  to  put  a  period  to  the 
tenancy,  unless  the  inference  arising  from  them  is  rebutted 
by  the  other  facts  in  the  case.  It  is  admitted  that  the  de- 
fendant originally  entered  upon  the  premises  under  a  note 
in  writing,  bearing  date  the  22nd  July,  1828,  in  which  the 
defendant  proposed  to  take  the  premises  for  five  years  and 
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a  half  from  the  then  next  Michaebnas.  This^  however^  1841. 
could  not  operate  as  an  actual  demise.  Cases  have  been 
cited  to  sheWj  that^  though  not  binding  as  an  actual  de- 
mise, the  memorandum  might  yet  be  good  for  collateral 
purposes,  one  of  which  is,  to  regulate  the  period  at  which 
the  tenancy  should  cease ;  and  therefore,  that,  primft  facie, 
this  was  a  tenancy  from  year  to  year,  determinable  never- 
theless at  the  expiration  of  the  five  years  and  a  half  pro- 
vided it  should  so  long  enure.  I  take  that  to  be  the  doc- 
trine laid  down  in  the  cases  cited  :  and  if  it  is  to  be  in- 
ferred firom  the  statements  in  the  case  that  a  new  agree- 
ment was  entered  into,  to  take  eJBfect  from  the  expiration 
of  the  five  years  and  a  half,  the  notice  to  quit  is  clearly  in- 
sufficient. But,  looking  at  the  whole  of  the  facts,  I  am  not 
satisfied  that  it  was  the  intention  of  the  parties  to  create  a 
new  tenancy  commencing  at  Lady-Day,  1829.  The  de- 
fendant, in  his  letter  to  the  plaintiff  of  the  5th  September, 
1826^  says — ''  As  the  time  is  now  approaching  when  two 
year»  only  will  remain  of  the  term  for  which  /  have  agreed 
to  hold  my  house  of  you,  I  wish  to  know  whether  you  are 
disposed  to  make  any  alterations  in  it  if  I  continue  to  keep 
it  for  a  longer  period.^'  Much  reliance  cannot  be  placed 
npon  that  letter  either  way :  it  is  quite  consistent  with  the 
defendant's  supposing  the  tenancy  to  be  a  tenancy  from 
Michaelmas  to  Michaelmas:  and  the  plaintiff  seems  to 
have  been  equally  uncertain  as  to  the  period;  for,  in  the 
draft  lease  which  he  afterwards  sent  to  the  defendant,  a 
blank  is  left  for  the  time  of  commencement  of  the  new 
term.  The  letter  then  goes  on  to  suggest  certain  altera- 
tions in  the  premises,  and  concludes  thus — "  If  you  are 
willing  to  lay  out  such  a  stmx  upon  the  premises,  I  will 
pay  you  such  additional  rent  as  we  may  agree  upon,  in 
consideration  of  the  improvements,  and  will  take  the  pre- 
mises upon  lease  for  seven,  fourteen,  or  twenty-one  years 
from  the  expiration  of  my  present  term/'  If  this  offer  had 
been  immediately  accepted,  I  should  have  concluded  that 
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1841.  it  had  reference  to  the  term  of  five  years  and  a  half  men- 
tioned in  the  defendant's  note  of  the  22nd  July,  1823. 
Bnt  the  parties  go  on  negotiating;  for,  it  appears  from 
the  defendants  letter  of  the  17th  February,  1827,  that 
there  had  been  recently  a  conversation  between  them  upon 
the  subject  of  the  new  tenancy,  and  in  that  letter  the  de- 
fendant makes  an  ofier  departing  altogether  from  the  terms 
of  his  former  letter :  he  says — "  You  had  better  when  you 
write  send  me  an  agreement  upon  the  terms  of  84Z.  rent, 
in  consideration  of  your  outlay,  insurance  of  house,  twenty- 
one  years'  lease,  &;c.,  signed  by  yourself,  and  I  will  return 
it  to  you  in  duplicate  signed  by  me/'  After  this  time  the 
84/.  rent  is  paid  annually  at  Michaelmas.  The  question 
therefore  is,  whether,  upon  this  state  of  facts,  it  is  not  a 
fair  inference,  that,  in  the  year  1827,  the  parties  came  to 
an  understanding  that  there  should  be  a  new  taking  from 
Michaelmas.  And  that  appearing  to  me  to  be  the  juster 
conclusion,  I  think  the  notice  to  quit  was  good. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  A  party  who 
enters  under  an  agreement  which  does  not  comply  with 
the  statute  of  frauds,  obtains  no  more  than  a  lease  at  will, 
or,  as  was  held  in  Doe  d.  Tilt  v.  Stratton,  1  M.  &  P.  183, 
4  Bing.  446,  becomes  tenant  from  year  to  year,  subject  to 
the  right  to  quit  without  notice,  or  to  the  liability  to  be 
turned  out  without  notice,  at  the  end  of  the  term.  But  I 
apprehend,  that,  if  the  tenant  continues  in  possession  after 
the  expiration  of  the  term,  paying  the  same  rent,  the  pre- 
sumption of  law  is  that  a  tenancy  from  year  to  year  is 
created,  commencing  from  the  period  when  the  original 
tenancy  commenced.  This  presumption  of  law  may,  no 
doubt,  be  varied  by  the  agreement  of  the  parties :  '^  Modus 
et  conventio  vincunt  legem."  It  appears  that  discussions 
and  negotiations  took  place  between  the  parties  in  reference 
to  a  proposed  lease  for  seven,  fourteen,  or  twenty-one  years ; 
but  no  such  lease  was  ever  executed,  and  the  relation  of 
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the  parties  oontinned  as  before,  the  defendant  paying  his 
rent  at  the  same  period,  but  of  an  increased  amount.  I 
think  we  should  not  be  warranted  in  departing  from  the 
rok  which  requires  that  the  tenancy  shall  be  put  an  end 
to  at  the  period  of  the  year  at  which  it  originally  com- 
menced; and  that,  the  plaintiff  having  failed  to  make  out 
a  case,  there  must  be  judgment  of  nonsuit. 

Ebskink,  J.,  was  at  Nisi  Prius. 

Mauls,  J. — ^I  am  also  of  opinion  that  the  defendant  is 
entitled  to  the  judgment  of  the  court,  the  notice  giren  by 
him  to  quit  at  Michaelmas,  1835,  being,  under  the  cir- 
camslaaoes  stated  in  the  case,  a  sufficient  notice.  The 
defendant  entered  into  possession  at  Michaelmas,  1823, 
pumumt  to  a  note  proposing  to  take  the  premises  for  five 
years  and  a  half.  Upon  so  entering,  the  defendant  became, 
not  a  termor,  but  tenant  from  year  to  year  so  far  as  the 
terms  of  that  note  are  applicable  to  a  tenancy  from  year  to 
year.  One  of  those  terms  is,  that  the  tenancy  shall  end  at 
the  expiiralion  of  five  years  and  a  half :  and  that  is  a  term 
that  is  applicable  to  a  yearly  tenancy :  it  was  perfectly  com- 
petent to  the  parties  so  to  agree.  A  man  who  occupies 
premises  under  an  invalid  agreement  or  imder  a  valid 
agreement  not  amounting  to  a  demise,  may  still  hold  sub- 
ject to  the  terms  of  that  agreement  so  far  as  they  are  not 
inoonnstent  with  the  sort  of  tenancy  which  the  law  infers 
from  such  a  state  of  things.  The  effect  of  that  which  took 
phce  between  these  parties  appears  to  me  to  have  been 
this : — ^At  Michaehnas,  1823,  the  defendant  became  tenant 
from  year  to  year  to  the  plaintiff  for  so  long  as  they  should 
respectively  please,  determinable  at  the  end  of  any  one 
year  with  notice,  either  before  or  after  the  expiration  of  the 
five  years  and  a  half,  or  at  the  end  of  that  period  without 
notice.  The  situation  of  the  parties  was  not,  I  think,  varied 
by  the  defendant's  letter  of  the  5th  September,  1826,  wherein 
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1841.  he  proposes  to  take  the  premises  for  an  additional  term  at 
an  increased  rent.  That  proposal  never  was  acted  upon. 
The  subsequent  letter^  however,  of  the  17th  February, 

1827,  wherein  the  defendant  writes,  "  You  had  better  send 
me  an  agreement  upon  the  terms  of  84/.  rent,  in  consider- 
ation of  your  outlay,  insurance  of  house,  twenty-one  years' 
lease,  &c.,  signed  by  yourself,  and  I  will  return  it  to  you 
in  duplicate,  signed  by  me,''  does  appear  to  have  been 
acted  upon.  The  defendant  continued  to  hold  the  pre- 
mises and  to  pay  rent.  It  is  material  to  see  what  the 
amount  of  that  rent  was,  and  when  paid.  The  case  states 
that  the  rent  paid  for  the  year  commencing  at  Michaelmas, 

1828,  and  ending  at  Michaelmas,  1829,  was  84/.  That  in 
my  opinion  affords  conclusive  evidence  that  the  letter  of 
the  17th  February,  1827,  by  the  assent  of  the  parties, 
created  a  tenancy  from  year  to  year  commencing  at  the 
latest  at  Michaelmas,  1828.  I  therefore  think,  that, 
whether  we  look  at  the  original  situation  of  the  parties,  or 
at  that  to  which  they  were  brought  by  the  defendant's 
letter  of  the  17th  February,  1827,  regard  being  had  to 
their  subsequent  conduct,  the  tenancy  was  from  Michael- 
mas to  Michaelmas,  and  consequently  that  a  notice  to  quit 
at  Michaelmas  was  the  proper  notice. 

Judgment  of  nonsuit. 
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Sweet  v.  Lee.  Thursday, 

CNov,  18M. 
ASE.  The  first  count  of  the  declaration  stated  that  the  The  following 
defendant,  before  and  at  the  time  of  the  retainer  and  pro-  SJ^^^Jjf  ^ 
mise  thereafter  mentioned,  was  the  author  and  proprietor  tween  the  plain- 

.  tiff  and  defend- 

of  the  copyright  of  and  in  a  certain  then  book  called  and  ant,andiigned 
intitoled  "A  Dictionary  of  the  Practice  in  Civil  Actions  ^cti?e*iniUab: 
in  the  Courts  of  Sling's  Bench  and  Common  Pleas,  with  ^"  ^**^^  ®J 
pntttical  Directions,  and  Forms,  arranged  under  each  pcrannnmfor 
Title;''  that  also,  before  and  at  the  time  of  the  making  of  mencfng'MK.™' 
the  retainer  and  promise  thereafter  next  mentioned,  the  eoriHSMlnnum 
plaintiff  was,  and  from  thence  hitherto  had  been  and  still  ^^J  ^^«  ^^^  of 

Mr.  Lee's  life, 

was,  a  law  bookseller,  and  publisher  of  law  books,  and  the  if  be  lurvive 
trade  and  business  of  a  law  bookseller  and  publisher  of  payable  fn V^' 
law  books  had  for  and  during  all  that  time  used,  exercised,  J^*'  ^"h^'fi*'" 
and  carried  on,  and  still  did  use,  exercise,  and  carry  on ;  payment  Mi- 

.  cbaelmas,  1828: 

that  thereupon,  theretofore,  to  wit,  on  the  1st  March,  1837,  Mr.  Lee  to  le- 
in  conaderation  that  the  plaintiff,  at  the  special  instance  !ices!^[.B.  and 
andreqaest  of  the  defendant,  had  retained  and  employed  {{j*J^* '""T"*.***' 
the  deCendant  to  edit,  revise,  and  prepare  for  print  and  dencewa«ad. 
publication,  a  new  edition  of  the  said  book  for  the  plain-  piaim  the  d^u- 
tiff,  and  to  supply  the  persons  employed  by  the  plaintiff  to  T^^n^^xi 
print  the  said  edition  with  sufficient  manuscript  copy  for  »ppc"ed  to  be 

''  *  "^  a  memorandum 

the  printing  thereof,  and  to  examine  the  print  thereof  after  of  a  contract 

the  same  had  been  sent  to  him  in  printed  sheets,  and  see  be  performed^ 

that  those  sheets  corresponded  with  the  said  copy  supplied  7n?noconsrde. 

bf  him  for  printing  as  aforesaid,  and  to  correct  the  same  ntion  wa« 

,,,.,,  _       ,  ,  .  _  itated  on  the 

when  they  did  not  do  so,  and  otherwise  revise  and  prepare  face  of  it,  it    ' 
the  said  sheets  that  the  same  might  be  printed  off  and  car-  thHth  section 
ried  through  the  press  by  the  said  persons  so  employed  by  °J  J**®  d!f'"'d 
the  plaintiff  to  print  the  sud  edition,  for  reward  to  the  wa«  therefore 
defendant  in  that  behalf  payable  by  the  plaintiff,  the  de-  bein^enforced 

by  action. 
The  plaintiff 
^vinc;  paid  the  annuity  for  several  years  under  this  memorandum  : — Held,  that  he  could  not 
(■pan  the  defendant's  setting  up  the  above  objection  to  its  legality)  recover  back  the  money  as 
vp*a  a  Culvre  of  consideration. 
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fendant  then  promised  the  plaintiflf  to  use  due  care,  skill, 
and  diligence  in  and  about  his  said  employment,   and  in 
and  about  the  matters  and  things  so  to  be  done  by  him  as 
aforesaid;   and  the  plaintiff  then  employed  one  Walter 
M^Dowall  to  print  the  said  edition,  and  continued  so  to 
employ  him  for  a  long  space  of  time,  to  wit,  until  at  and 
after  the  defendant's  default  and  breach  of  his  said  promise 
as  thereafter  mentioned,  whereof  the  defendant  during  all 
that  time  had  notice ;  and  the  defendant  then  commenced 
editing,  revising,  and  preparing  for  publication  the  said 
edition  of  the  said  book  for  the  plaintiff,  and  doing  and 
performing  other  the  matters  and  things  so  by  the  defend- 
ant to  be  done  as  aforesaid;  and,  although  the  said  person 
so  employed  by  the  plaintiff  to  print  the  said  edition  was 
at  all  times  ready  and  willing  to  print  the  same  and  the 
manuscript  copy  supplied  to  him  by  the  defendant  for  the 
printing  thereof,   and  to  send  to  the  defendant  printed 
sheets  thereof,  and  did  send  to  the  defendant,  in  a  reason- 
able time  next  after  the  defendant  supplied  him  with  manu- 
script copy  of  the  said  new  edition  for  printing,  printed  sheets 
thereof;  and  although  the  plaintiff  had  at  all  times  been 
ready  and  willing  to  perform  and  fulfil  all  things  on  his 
part  and  behalf  under  and  by  virtue  of  the  said  bargain 
and  contract  to  be  performed  and  fulfilled ;  and  although 
a  reasonable  time  for  the  defendant  to  edit,  revise,  and 
prepare  for  print  and  publication  the  said  new  edition,  and 
otherwise  do  and  perform  the  said  matters  and  things  so 
by  him  to  be  done  and  performed  as  aforesaid,  had  long 
Breach.  siuce  before  the  commencement  of  the  action  elapsed ;  yet 

the  defendant,  not  regarding  his  said  promise,  had  not 
hitherto  edited,  revised,  or  prepared  for  publication  a  new 
edition  of  the  said  book  for  the  plaintiff ;  and,  although  a 
reasonable  time  for  the  defendant  to  supply  the  said  Walter 
M'Dowall  with  manuscript  copy  for  his  printing  of  the 
said  new  edition  of  the  said  book  for  the  plaintiff  had  long 
since  before  the  commencement  of  the  suit  elapsed ;  and 
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al&ODgh  the  plaintiff  and  the  said  Walter  M1)owalI  were  ^  1841. 
at  all  times  daring  that  time  ready  and  wiUing  to  accept 
and  TeoeiTe  such  mannscript  copy^  whereof  the  defendant 
daring  all  that  time  had  notice ;  yet  the  defendant^  further 
disregarding  his  said  promise,  did  not  nor  would  nse  due 
di%eiiee  in  and  ahont  the  supplying  the  said  Walter 
M'Dowall  with  sufficient  manuscript  copy  for  his  printing 
of  die  said  new  edition  of  the  said  book  for  the  plaintiff, 
and  did  not  nor  would  within  that  time  supply  the  said 
Walter  M'Dowall  with  sufficient  manuscript  copy  for  his 
printiDg  the  said  new  edition  of  the  said  book  for  the 
^aintiff ;  and  that,  although  the  defendant  did  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  and  on  other  days 
and  times  afterwards,  supply  the  said  Walter  M'Dowall 
with  a  anaaU  quantity  of  manuscript  copy  for  the  printing 
of  the  said  new  edition  of  the  said  book  for  the  plaintiff, 
and  the  said  Walter  M'Dowall  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  and  on  the  said  other  days  and 
times,  print  the  same  and  send  printed  sheets  thereof  to 
the  defendant,  and  although  a  reasonable  time  for  the  de- 
fendant to  examine  the  print  of  the  said  sheets  and  see 
that  the  same  corresponded  with  the  said  copy  and  correct 
the  same  when  the  same  did  not  do  so,  and  otherwise  re- 
rise  and  prepare  the  said  sheets  that  the  same  might  be 
printed  and  carried  through  the  press  by  the  said  Walter 
M'Dowall,  had  elapsed;  yet  the  defendant,  not  regarding  his 
said  promise,  did  not  use  due  diligence  in  that  behalf,  and 
Car  and  during  the  said  reasonable  time  and  afterwards 
wholly  omitted  and  neglected  to  examine  the  jnint  of  the 
said  8keets,and  see  that  the  same  corresponded  with  the  said 
aheeta,  or  see  that  the  same  corresponded  with  the  said 
oofj,  or  correct  the  same  when  the  same  did  not  do  so,  or 
otherwise  rerise  or  prepare  the  said  sheets  that  the  same 
might  be  printed  and  carried  through  the  press  by  the 
aaid  Walter  M'Dowall,  but  wholly  omitted  and  neglected 
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1841.        80  to  do;  by  means  of  which  said  premises  the  plaintiff 
had  lost  and  been  deprived  of  all  the  profits^  benefits^  and 
advantages  which  he  might  and  otherwise  would  have  de- 
rived and  acquired  from  the  publication  of  the  said  new 
edition  of  the  said  book^  had  the  defendant  performed  his 
said  promise^  and  he  had  been  put  to  and  incurred  divers 
costs  and  expenses  amounting,  to  wit,  to  200/.^  in  and 
about  the  printing  of  the  said  sheets  and  other  parts  of  the 
said  new  edition  of  the  said  book,  and  in  and  about  the 
preparing  for  printing  and  publishing  the  residue  thereof, 
and  in  and  about  his  said  employment  of  the  said  Walter 
M'Dowall,  and  also  divers  costs  and  expenses,  amounting, 
to  wit,  to  100/.,  in  and  about  the  purchasing  and  procuring 
of  paper  for  the  said  sheets  and  other  parts  of  the  said  new 
edition  of  the  said  book  so  printed  as  aforesaid^  and  of 
other  paper  for  the  residue  of  the  said  new  edition,  and 
also  divers  costs  and  charges  amounting,  to  wit,  to  5/., 
in  and  about  the  advertizing  the  publication  of  the  said 
new  edition,  and  also  divers  costs  and  charges  amounting, 
to  wit,  to  5/.,  in  and  about  the  warehousing  of  the  said 
parts  of  the  said  new  edition  so  printed  as  aforesaid ;  and 
•    also  by  means  of  the  premises  the  plaintiff  had  lost  and 
been  deprived  of  divers  monies  amounting,  to  wit,  to  700/., 
which  he  had  paid  the  defendant  for  and  on  account  of  the 
said  reward  so  to  be  paid  him  as  aforesaid,  and  also  the 
interest,  profits,  and  advantages  which  he  might  and  other- 
wise would  have  acquired  from  those  monies,  and  the 
plaintiff  had  been  and  was  by  means  of  the  premises  other- 
wise much  damnified. 

The  declaration  also  contained  a  count  for  not  indemni- 
fying the  plaintiff  from  loss  or  damage  by  reason  of  his 
acceptance  of  a  bill  of  exchange  for  105/.  for  the  defendant's 
accommodation,  a  count  for  money  had  and  received,  a 
count  for  interest,  and  a  count  upon  an  account  stated. 
First  pieA.  Pleas — ^first,  non  assumpsit  to  the  whole  declaration. 
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Seoondlj,  to  the  first  county  a  special  plea  alleging  that         1841. 

the  delay  in  proceeding  with  the  work  was  occasioned  by      "„  ^^  ^ 

the  plaintiff!  v* 

Lbi. 
Thirdly^  to  the  first  coant,  that  a  reasonable  time  for  second  plea. 

the  defendant  to  edit^  revise,  and  prepare  for  print  and  Third  plea. 

pnbHcation  the  said  new  edition  in  the  first  count  men- 

tiooed,  and  otherwise  do  and  perform  the  said  matters  and 

things  so  by  him  the  defendant  to  be  done  and  performed 

IS  in  that  count  was  mentioned,  had  not  elapsed  before  the 

commencement  of  the  suit — concluding  to  the  country. 

Foarthly — as  to  the  defendant  not  having  used  due  diU-  Fourth  plea. 
geoce  in  and  about  the  supplying  the  said  Walter  M^Dowall 
in  the  said  first  count  mentioned  with  sufiSicient  manuscript 
OQfy  for  his  printing  of  the  said  new  edition  of  the  said 
book  in  the  said  first  count  mentioned  for  the  plaintiff,  and 
not  having  within  a  reasonable  time  supplied  the  said 
Walter  MfDowall  with  sufficient  manuscript  copy  for  his 
printing  the  said  new  edition  of  the  said  book  for  the 
plaintiff,  aa  in  the  said  first  count  was  mentioned — ^that  he 
the  deGendsnt  did  use  due  diligence  in  and  about  the  sup- 
plying and  £d  within  such  reasonable  time  as  in  the  intro- 
doctofj  part  of  that  plea  was  mentioned  supply  the  said 
Walter  M1)owall  in  the  said  first  count  mentioned  with 
sufficient  manuscript  copy  for  his  printing  the  said  new 
edition  of  the  said  book  as  in  the  said  first  count  men- 
tioned ixx  the  plaintiff— concluding  to  the  country. 

fifthly — as  to  the  defendant  not  having  used  due  dili-  Fifth  plea. 
gence  in  the  behalf  in  the  said  first  count  mentioned,  and 
having  omitted  and  neglected  for  and  during  the  reasona- 
ble time  in  the  said  first  count  in  that  behalf  mentioned  to 
examine  the  print  of  the  said  sheets  in  that  count  also  men- 
tioned as  sent  by  the  said  Walter  M'Dowall  to  the  defend- 
ant and  see  that  the  same  corresponded  with  the  said  sheets, 
or  see  that  the  same  corresponded  with  the  said  copy,  and 
oonect  the  same  when  the  same  did  not  do  so,  and  other- 
wise revise  and  prepare  the  said  sheets  that  the  same  might 

VOL.  rv,  -o 
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be  printed  and  carried  through  the  press  by  the  said  Walter 
M'Dowall  as  in  the  said  first  count  was  mentioned — ^that 
he  the  defendant  did  use  due  diligence  in  that  behalf,  and 
did  not  neglect  or  omit  in  manner  and  form  as  the  plaintiff 
had  above  in  his  said  first  count  in  that  behalf  alleged — 
concluding  to  the  country. 
Sixth  plea.  Sixthly — to  so  much  of  the  second  count  as  related  to 

any  loss  or  damage  which  accrued  to  the  plaintiff  by  the 
plaintiff  having  been  forced  and  obliged  as  in  that  count 
mentioned  to  pay  the  said  sum  of  money  specified  in  the 
bill  of  exchange  mentioned  in  that  count,  and  so  much  of 
such  interest  in  that  count  mentioned  as  would  be  due  and 
payable  on  a  calculation  thereof  up  to  and  upon  the  30th 
September,  1839,  for  or  by  reason  of  his  the  plaintiff's  ac- 
ceptance of  the  said  bill  of  exchange  in  that  count  men- 
tioned— that,  before  the  making  of  the  promise  in  that 
count  mentioned,  to  wit,  on  the  27th  February,  1827,  by 
a  certain  agreement  in  writing  then  made  between  the 
plaintiff  and  the  defendant  respectively,  the  plaintiff,  for 
and  in  consideration  of  the  said  retainer  and  employment 
of  the  defendant  by  the  plaintiff  as  in  the  first  count  men- 
tioned, and  also  of  the  said  promise  of  the  defendant  also 
in  the  said  first  count  mentioned,  amongst  other  things, 
promised  the  defendant  to  pay  him  certain  large  sums  of 
money,  to  wit,  the  sum  of  80/.  per  annum  for  five  years 
commencing  at  Michaelmas,  1828,  and  the  sum  of  60/. 
per  annum  during  the  remainder  of  the  life  of  the  defend- 
ant if  he  survived  the  five  years,  by  equal  quarterly  pay- 
ments in  each  and  every  year  during  the  time  aforesaid, 
the  first  quarterly  payment  thereof  to  be  made  at  Michael- 
mas which  was  in  the  year  1828;  that,  the  said  agreement 
being  so  made  as  aforesaid,  afterwards,  and  after  the 
making  of  the  said  agreement,  and  by  virtue  thereof,  to 
wit,  at  Michaelmas,  1828,  to  wit,  on  the  29th  September 
in  the  year  last  aforesaid,  and  thenceforth  at  the  expiration 
of  every  quarter  of  a  year  which  elapsed  between  the  day 
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and  year  last  aforesaid  and  the  SOtli  September^  1836^  he  1841. 
the  plaintiff  truly  paid  to  the  defendant  the  said  soma  of 
money  by  the  said  agreement  stipulated ;  that  afterwards^ 
and  after  the  making  of  the  said  agreement,  and  after  the 
said  bill  of  exchange  in  the  said  second  count  mentioned 
became  dae  and  payable,  and  before  he  the  said  Charles 
Swaisland  in  the  said  second  count  mentioned  commenced 
his  said  action  against  the  plaintiff  as  in  that  count  men- 
tioned, and  before  he  the  plaintiff  had  paid  to  the  said 
C.  Swaisland  the  said  sums  of  money  in  the  second  count 
mentioned,  or  any  part  thereof,  to  wit,  on  the  29th  Sep- 
tember, 1839,  a  large  sum  of  money,  to  wit,  180/.  for 
twelve  quarterly  payments  of  the  said  annual  sum  of  60/. 
in  the  said  agreement  mentioned  became  and  was  due 
and  payable  from  the  plaintiff  to  the  defendant  under  and 
by  Tirtne  of  the  said  agreement,  and  on  the  day  and  year 
last  aforesaid  was  then  and  thenceforth  had  been  and  still 
was  wholly  in  arrear  and  unpaid  by  the  plaintiff  to  the 
defendant,  and  which  said  sum  of  180/.  so  due  and  payable 
and  so  in  arrear  and  unpaid  as  aforesaid  exceeded  and  ex- 
ceeds the  said  sum  of  money  specified  in  the  said  bill  of 
exchange,  and  such  interest  thereon,  as  in  the  introductory 
part  of  the  plea  mentioned;  that  the  said  sum  of  180/. 
being  and  remaining  so  due  and  payable  and  in  arrear  and 
unpaid  from  the  plaintiff  to  the  defendant  as  aforesaid,  he 
the  defendant,  before  the  time  when  the  said  C.  Swaisland 
commenced  his  said  action  against  the  plaintiff  as  in  the 
said  second  count  mentioned,  and  before  the  plaintiff  had 
been  forced  and  obliged  to  pay  or  had  paid  any  sum  of 
money  whatsoever  to  the  said  C.  Swaisland  as  in  the  said 
second  count  mentioned,  on  the  occasion  in  that  plea  also 
mentioned,  and  after  the  time  when  the  said  bill  of  ex- 
change in  the  said  second  count  mentioned  became  due 
and  payable  according  to  the  tenor  and  effect  thereof,  and 
of  the  plaintiff's  acceptance  thereof,  to  wit,  on  the  30th 
September,  1889,  he  the  defendant  applied  to  the  plaintiff 
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1841.  and  then  requested  the  plaintiff  to  take  up  the  said  bill  of 
exchange  in  the  said  second  count  mentioned  and  to  pay 
the  said  sum  of  money  therein  specified^  together  with  such 
interest  thereon  as  was  in  the  introductory  part  of  the 
plea  mentioned^  out  of  the  said  sum  of  180/.  so  due  and 
payable^  and  in  arrear  and  unpaid  from  the  plaintiff  to  the 
defendant  as  aforesaid^  and  that  he  the  plaintiff  could  and 
might  and  ought  when  he  was  so  requested  as  aforesaid  to 
have  taken  up  the  said  bill  of  exchange  in  the  said  second 
count  mentioned^  and  to  have  paid  the  sum  of  money 
thei'ein  specified^  together  with  such  interest  thereon  as 
last  aforesaid,  to  the  said  C.  Swaisland  in  the  said  second 
count  mentioned,  out  of  the  said  sum  of  180/.  so  due  and 
payable  and  in  arrear  and  unpaid  from  the  plaintiff  to  the 
defendant  as  aforesaid :  and  so  the  defendant  said  that  he 
the  defendant  did  save  harmless  and  indemnify  the  plain- 
tiff from  any  loss  or  damage  which  accrued  to  the  plaintiff 
by  the  plaintiff  ^s  having  been  forced  and  obliged  as  in  the 
said  second  count  mentioned  to  pay  the  said  sum  of  money 
specified  in  the  bill  of  exchange  in  that  count  mentioned 
and  so  much  of  such  interest  in  that  count  mentioned  as 
would  be  due  and  payable  on  a  calculation  thereof  up  to 
and  upon  the  said  30th  September,  1839,  for  and  by  reason 
of  his  acceptance  of  the  said  bill  of  exchange  in  the  said 
second  count  mentioned— verification. 

Seventh  plea.  Seventhly — as  to  all  the  residue  of  the  said  secoad  count 
of  the  declaration — that,  if  the  plaintiff  had  been  damnified 
in  respect  of  the  residue  of  the  said  second  count  of  the 
declaration  for  or  by  reason  of  his  the  plaintiff's  acceptance 
of  the  said  bill  of  exchange  in  the  said  second  count  men- 
tioned, the  plaintiff  had  been  so  damnified  of  Ins  own 
wrong  and  by  and  through  his  own  means  and  default — 
verification. 

RepiicfttioDi.  The  plaintiff  joined  issue  on  the  first,  third,  fourth,  and 
fifth  pleas,  replied  de  injuria  to  the  second  and  sixth,  and 
to  the  seventh  that  he  had  not  been  damnified  of  his  own 
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wrong  or  by  or  through  his  own  means  or  default  in  man-        1841 
ner  and  form  as  in  that  plea  alleged.     Issue  thereon. 

The  cause  was  tried  before  Coltman^  J.^  at  the  sittings 
it  Westminster  after  last  Hilary  Term. 

In  support  of  the  contract  stated  in  the  first  count,  a 
witnera  was  called  who  was  present  at  the  time  the  agree- 
ment was  made,  and  who  produced  and  was  about  to  ex- 
plain the  following  memorandum,  in  the  hand-writing  of 
the  defendant  {upon  a  blank  leaf  of  one  of  the  volumes 
of  the  book),  and  bearing  the  initials  of  the  respective 
pirties: — 

"  Diet,  of  Practice. 

**  80f.  per  annum  for  five  years,  commencing  Mich.  1828. 

^  6QI.  per  annum  for  the  remainder  of  Mr.  Lee's  life,  if 
he  survive  the  five  years ;  payable  in  either  case  quarterly ; 
the  £rst  payment  Michaelmas,  1828. 

''T.L. 
« 15th  Feb.  1827.  ^'S.  S. 

"  "Mr.  liCc  to  separate  the  Practices,  K.  B.  and  C.  P.*' 

On  the  pait  of  the  defendant  it  was  submitted  that  parol 
evidence  was  not  admissible  to  explain  or  expand  this  me- 
mosnndam.  The  learned  judge,  however,  thought  that,  the 
memorandum  being  incomplete  and  wholly  unintelligible 
vithont  explanation,  it  was  competent  to  the  plaintiff  to 
diew  by  parol  what  the  real  agreement  was,  such  explana- 
tion not  being  inconsistent  with  the  written  terms. 

It  was  then  objected  that  the  agreement  was  void  by  the 
statute  of  frauds,  29  Car.  2,  c.  8,  s.  ^  seeing  that  it  was 
not  to  be  performed  within  the  year.  This  objection  the 
learned  judge  thought  well  founded,  and  intimated  that 
the  plaintiff  must  be  nonsuited. 

For  the  plaintiff^  it  was  insisted  that  he  was  entitled  to 
recover  on  the  money  counts  the  payments  made  to  the 
defiaidaot  under  the  agreement,  the  consideration  having 
fioled;  and  that^  at  all  events,  there  was  no  answer  to  the 
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1841.        second  count.     His  lordship,  however,  ruled  that  the  pay- 
ments having  been  made  with  knowledge  of  all  the  cir- 
cumstances, the  money  could  not  be  recovered  back ;  and 
that  the  sixth  plea  afforded  an  answer  to  the  second  coimt. 
The  plaintiff  thereupon  submitted  to  be  nonsuited. 

Bompoi,  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  for  a  new  trial. — He  submitted  that  the  money  having 
been  paid  to  the  defendant  upon  the  faith  of  a  contract 
which,  on  the  plaintiff's  attempting  to  enforce  it,  the  de^ 
fendant  repudiated,  the  payments  were  clearly  without 
consideration,  and  the  plaintiff  remitted  to  his  former 
situation :  he  cited  Shove  v.  Webb,  1  T.  R.  732,  Hicka  v. 
Hicks,  8  East,  16  (S.  C.  nom.  HUU  v.  HiU»,  4  Esp.  196), 
Scurfield  v.  Gowland,  6  East,  241,  and  Waters  v.  Mansell, 
S  Taunt.  56.  And  as  to  the  sixth  plea,  he  contended  that 
the  agreement,  if  incapable  of  being  enforced  against  the 
defendant,  clearly  could  not  be  set  up  by  him  as  an  answer 
to  the  count  upon  the  bill. 

Talfourd,  Serjeant  {T^ndale  was  with  him),  shewed 
A  piaintiiris  cause. — ^Having  elected  to  be  nonsuited,  the  plaintiff  can- 
from  moving  to  x^ot  come  to  the  court  to  have  the  nonsuit  set  aside.  [7l»- 
wii"i'*ihicr"  ^^'  ^'  J.— There  is  a  manifest  difference  between  electing 
he  sttbinits  in     to  be  uousuited,  and  deferring  to  a  strong  intimation  of 

deference  to  the         .    .  ,  ^ 

opinion  of  the     opmion  ou  the  part  of  the  judge.     BompaSj  Serjeant,  re- 


judge. 


ferred  to  Simpson  v.  Clayton,  2  Scott,  701,  where  Tindal, 
C.  J.,  says  :  "  The  general  rule  of  law  is,  that,  where  in  the 
progress  of  the  trial  the  plaintiff's  counsel  chooses  to  with- 
draw the  case  firom  the  consideration  of  the  jury,  he  can- 
not afterwards  come  to  the  court  and  ask  for  a  new  trial. 
There  are,  however,  certain  exceptions  to  this  rule;  as, 
where  the  judge  who  presides  at  the  trial  intimates  a 
strong  opinion  that  the  plaintiff  ought  to  be  called,  or 
refuses  to  receive  evidence  tendered,  or  misdirects  the  jury 
in  point  of  law,  and  the  plaintiff's  counsel,  deferring  to 
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tlie  ofnnion  of  the  jndge^  elects  to  be  nonsuited — the  court  1841. 
vin  deal  out  to  the  parties  the  same  measure  of  justice  as  if 
the  cause  had  proceeded  uninterruptedly  to  its  conclusion. 
Such  was  the  case  of  Alexander  y.  Barker,  2  C.  &  J.  133, 
where  it  was  held  that  submitting  to  a  nonsuit  in  defer- 
ence to  the  opinion  of  the  judge  at  the  trial  (which  opinion 
wu  incorrect)  did  not  estop  the  plaintiff  from  moving  to 
Kt  sside  such  nonsuit.'^]  No  evidence  was  offered  in 
iopport  of  the  second  count.  The  defendant  would  have 
oonsoited  to  a  Tcrdict  passing  against  him  upon  that 
coont:  but  this  the  plaintiff  did  not  seek,  for,  he  would 
tlien  have  been  concluded  as  to  the  claim  set  up  in  the 
other  ooanta.  [CoUman,  3. — I  thought  that  the  agree- 
ment as  it  stood  sustained  the  sixth  plea,  and  therefore 
that  the  plaintiff  could  not  recover  upon  the  second  count. 
Thiol,  C.  J. — It  is  quite  clear  that  the  plaintiff  did  not  so 
elect  to  be  nonsuited  as  to  preclude  himself  from  after- 
wards questioning  the  ruling  of  the  learned  judge.] 

The  fiorst  count  seems  to  have  been  abandoned  on  the 
mobon.  As  to  the  third  count,  there  is  no  pretence  for  say- 
ing that  the  plaintiff  can  recover  back  the  money  voluntarily 
paid  by  him  under  the  incomplete  memorandum  he  offered 
in  endence,  with  full  knowledge  of  all  the  circumstances. 
In  BiMe  r.  Lmt&y,  2  East,  469,  it  was  distinctly  held  that 
monqr  paid  by  one  with  full  knowledge  (or  the  means  of 
mdi  knowledge  in  his  hands)  of  all  the  circumstances, 
csmiot  be  recovered  back  again  on  account  of  such  pay-. 
Dent  having  been  made  under  an  ignorance  of  the  law. 
So,  in  Taylor  v.  Hare,  1  New  Rep.  260,  A.,  having  obtained 
s  patent  for  an  invention  of  which  he  supposed  himself  the 
iaveator,  agreed  to  let  B.  use  it  upon  payment  of  a  certain 
snnnal  sum  secured  by  bond;  this  sum  was  paid  for  several 
years,  when  B.,  discovering  that  A.  was  not  the  inventor, 
bfut  that  it  was  in  public  use  before  A.  obtained  his  patent, 
brought  an  action  for  money  had  and  received,  to  recover 
badi  the  amount  of  the  annuity  paid :  and  it  was  held  that 


Lee. 
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1841.        the  action  woald  not  lie.     Sir  James  Mansfield  there  says  : . 
""^JJ^^      "  It  is  not  pretended  that  any  action  like  the  present  has 
ever  been  known.     In  this  case  two  persons  equally  inno- 
cent make  a  bargain  about  the  use  of  a  patent^  the  defend- 
ant supposing  himself  to  be  in  possession  of  a  valuable 
patent  rights  and  the  plaintiff  supposing  the  same  thing. 
Under  these  circumstances^  the  latter  agrees  to  pay  tlie 
former  for  the  use  of  the  invention^  and  he  has  the  use  of 
it;  non  constat  what  advantage  he  made  of  it;  for  any- 
thing that  appears^  he  may  have  made  considerable  pro- 
fit.^'    And  Chambre^  J.,  says :  "  The  plaintiff  has  had  the 
enjoyment  of  what  he  stipulated  for^  and  in  this  action 
the  court  ought  not  to  interfere,  unless  there  be  some- 
thing ex  sequo  et  bono  which  shews  that  the  defendant 
ought  to  refund.^'     How  can  it  be  said  here  that  the  plain- 
tiff has  not  had  what  he  stipulated  for?     Being  the  pro- 
prietor of  another  book  of  Practice,  he  may  have  thought 
it  worth  his  while  to  pay  the  defendant  an  annuity  for  the 
suppression  of  a  rival  publication  (7) :  and  he  had  the 
benefit  of  that  suppression  for  a  period  of  nine  years. 
How,  then,  can  it  be  said  that  the  defendant  ought  ex 
sequo  et  bono  to  refund  the  money  he  has  received?    Be- 
sides, the  action  for  money  had  and  received  cannot  be 
maintained  unless  the  parties  can  be  restored  to  the  situa- 
tion they  stood  in  at  the  time  the  contract  was  entered 
into — see  the  judgment  of  Alexander,  C.  B.,  in  Teed  v. 
Bfandford,  2  Y.  &  J.  283:   and  that  is  impossible  in  the 
present  case.    Even,  therefore,  if  the  plaintiff  has  received 
^'^  ^  "^  no  benefit,  it  cannot  be  said  that  the  defendant  has  sus- 

tained no  prejudice.  The  cases  of  annuities  referred  to 
on  the  motion  are  manifestly  distinguishable :  in  each  of 
them  the  annuity  was  void;  here,  however,  the  agreement^ 

(7)  This  evidently  was  the  un-  of  Practice  (which  was  published 

derstanding  of  Mr.  Lee.      It  is,  in  the  year  1825)  is  not  even  yet 

however,  contrary  to  the  fact;  for,  out  of  print, 
the  last  edition  of  the  Dictlonar}' 
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thaagh  incapable  of  being  enforced  by  action^  is  not  void;  1841. 
tbe  fonrtb  section  of  the  statute  of  frauds  merely  enacts 
that  "  no  action  shall  be  brought  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year 
firom  the  making  thereof^  unless  the  agreement  upon  which 
such  action  shall  be  brought^  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith/'  &c.  It  does  not  follow,  there- 
fore, that  the  agreement  would  not  have  been  available  to 
the  extent  of  enabling  the  plaintiff  to  obtain  an  injunction 
restraining  the  defendant  from  offering  his  book  to  another 
publisher. 

[The  learned  Serjeant  offered  nothing  in  support  of  the 
sixth  plea]. 

Bompas,  Serjeant,  {Peacock  was  with  him),  in  support  of 
the  rule. — It  does  not  appear  upon  the  face  of  the  memo- 
randum that  the  performance  of  the  contract  was  neces- 
sarily to  take  place  beyond  the  limit  of  one  year :  a  new 
edition  might  have  been  completed  within  the  year.  \Tin- 
dal,  C.  J. — ^The  plaintiff  contracts  to  pay  the  defendant 
80/.  a  year  for  five  years,  and  60/.  a  year  for  the  remainder 
of  his  life,  if  he  survive  the  five  years.  Can  you  contend 
that  this  is  a  contract  to  be  performed  within  the  year?] 
In  DoneUan  v.  Read,  3  B.  &  Ad.  899^  a  landlord  who  had 
demised  premises  for  a  term  of  years  at  50/.  a  year,  agreed 
with  his  tenant  to  lay  out  50/.  in  making  certain  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  him  an 
increased  rent  of  5/.  a  year  during  the  remainder  of  the 
term  (of  which  several  years  were  unexpired),  to  commence 
from  the  quarter  preceding  the  completion  of  the  work; 
and  it  was  held  that  the  landlord,  having  done  the  work^ 
might  recover  arrears  of  the  5/.  a  year  against  the  tenant, 
though  the  agreement  had  not  been  signed  by  either 
party;  for  that  it  was  not  a  contract  for  any  interest  in  or 
concerning  lands  within  the  statute  of  frauds;  nor  was  it. 
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1841.  according  to  that  statute,  an  agreement  ''  not  to  be  per- 
formed within  one  year  from  the  making  thereof/'  no  time 
being  fixed  for  the  performance  on  the  part  of  the  land- 
lord. ITindiU,  C.  J. — ^As  to  the  first  count,  I  think  the 
plaintiff  is  out  of  court :  the  contract  is  clearly  within  the 
4th  section  of  the  statute  of  frauds,  a  contract  that  is  not 
to  be  performed  within  the  year  (8),  and  therefore  can 
only  be  evidenced  by  some  writing  signed  by  the  parties 
shewing  the  consideration  upon  the  face  of  it.]  Then,  the 
consideration  upon  which  the  annual  payments  were  made 
to  the  defendant  having  failed,  the  plaintiff  is  entitled  to 
recover  them  back  as  money  had  and  received  to  his  use, 
by  analogy  to  the  cases  already  cited,  and  many  others  to 
the  like  effect.  [Tindal,  C.  J. — In  all  these  cases  the  con- 
tract upon  which  the  money  was  paid  was  one  that  the 
law  declared  to  be  void :  but  here  the  contract  is  not  void; 
there  is  simply  a  failure  of  evidence.]  The  statute  says 
no  action  shall  be  brought;  for  all  available  purposes, 
therefore,  the  contract  is  declared  void. 

TiNDAL,  C.  J. — ^We  think  the  plaintiff  is  neither  entitled 
to  sue  upon  the  contract  nor  to  recover  back  the  payments 
made  under  it  as  upon  a  failure  of  consideration :  but,  as 
to  the  second  count,  to  which  no  answer  appears  to  have 
been  given,  we  think  he  is  entitled  to  a  new  trial. 

A  rule  was  thereupon  drawn  up  by  consent — to 
enter  the  verdict  for  the  plaintiff  on  the  second 
issue,  and  for  the  defendant  upon  the  others. 

(8)  See  Boydell  v.  Drummond,      285,  2  C.  &  P.  91;  Welh  v.  Hor- 
n  East,  142,  2  Camp.  157;  Ma-      too,  12  Moore,  176,  4BiQg.  40. 
vor  V.  Pyne,  11  Moore,  2,  3  Bing. 
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Walton  v.  Potter  and  Hoesfall.  Thurtday^ 

TNov,  ISth. 
HIS  was  an  action  npon  the  case  for  an  alleged  infringe*  The  plaintiff 

ment  by  the  defendants  of  the  plaintiff's  patent.  urn  fof"  antn- 

▼ention  of  im- 
provements  in  cardi,  for  carding  wool,  cotton,  silli,  and  other  fibrous  substances,  and  for  raising 
the  pile  of  woollen  and  other  cloths."  In  his  specification,  be  stated  his  invention  to  consist  in 
**  tbe  application  and  adaptation  of  caoutchouc  or  India  rubber  as  a  substitute  for  the  fillets  or 
abccts  of  leather  that  were  commonly  used  in  the  construction  of  ordinary  cards,  and  thus  giving 
a  auperior  elasticity  and  durKbility  to  cards ;"  and  in  describing  the  mode  of  preparing  the 
article,  stated,  that  "  the  regularity  of  distance  and  uniformity  of  the  dents  or  teeth  of  the 
cards  were  found  to  be  better  preserved  by  a  piece  of  linen  commonly  called  brown  hoUand,  or 
other  the  like  cloth,  well  glazed,  and  cemented  on  to  the  back  of  the  caoutchouc  or  India  rub- 
ber;'* that  the  cloth  so  placed  rendered  the  action  of  the  dents  or  teeth  less  uncertain  in  their 
elastic  movements ;  that  **  the  cloth  so  cemented  to  the  India  rubber  or  caoutchouc  was  to  be 
affixed  to  the  cylinder  or  board  of  the  ordinary  carding  engine  by  nails,  but,  if  it  was  to  be 
affixed  by  cementing  (which  he  recommended  as  the  best  mode  of  applying  the  cards),  then  it 
was  desirable  to  remove  the  cloth ;"  and  he  then  proceeded  to  shew  the  ordinary  mode  of 
pricking  or  piercing  holes  for  the  reception  of  the  dents  or  teeth,  the  mode  of  cutting  the  India 
rubber,  &c. 

The  defendants  subsequently  obtained  a  patent  also  for  *'  an  improvement  or  improvements 
in  cards  for  carding  various  fibrous  substances,  part  of  which  improvements  may  be  used  as  a 
substitute  for  leather;"  and  in  their  specification  they  stated  their  invention  to  consist  in  the 
manufacture  of  a  new  material  or  substance  for  receiving  the  wire  teeth — which  they  described 
to  be  a  woven  fabric  of  a  peculiar  construction,  soft  and  porous,  saturated  with  a  solution  of  India 
rubber  by  being  repeatedly  passed  through  it,  and  then  dried  and  submitted  to  pressure ;  the 
object  being  to  obtain  a  fabric  extremely  elastic  in  the  direction  of  its  thickness,  so  as  to  impart 
elasticity  to  the  wire  teeth  when  set  therein. 

In  an  action  for  an  alleged  infringement  by  the  defendants  of  the  plaintiff's  patent,  by  the 
manulactttre  and  sale  of  the  article  so  described  In  their  specification,  the  defendants  pleaded — 
first,  not  guilty— secondly,  that  the  plaintiff  was  not  the  true  tmdfiret  inventor — thirdly,  that 
tJke  aliened  intention  wut  not  at  the  time  of  making  the  patent  new  as  to  the  public  uee  and 
ejrereiee  thereqf  in  England — fourthly  (setting  out  the  specification),  that  certain  cards,  that  is 
to  say,  sheet  cards  and  top  cards,  were,  before  and  at  the  time  of  granting  the  letters  patent, 
cards  for  carding  cotton  and  other  fibrous  snbsUnces,  within  the  meaning  of  the  letters  patent 
and  specification,  and  during  all  that  time  were  ordinary  cards  within  such  meaning,  and  in 
general  and  known  use ;  and  that  the  eaid  invention  wa$  and  it  unfitted  and  ueeleee  for  the 
purpose  qfthe  eonetruetion  qf  sheet  cards  and  top  cards,  or  either  of  them,  as  claimed  and  de- 
scribed in  and  by  the  Utters  patent  and  specification ;  wherefore  that  the  said  letters  patent 
were  void — fifthly,  that  the  plaintiff  ^*d  ^*o^  *"  <>"^  ^  Attf  specification  *'so  set  out  as  afore- 
said," partieuiarly  describe  and  ascertain  the  nature  qf  the  invention,  and  in  what  manner  the 
same  was  to  be  performed.  Issue  having  been  joined  upon  these  pleas  or  upon  the  replica- 
tions thereto,  and  the  jury,  after  hearing  a  considerable  body  of  evidence  on  both  sides,  having 
found  for  the  plaintiff  upon  all  the  issues — The  Court  refused  to  disturb  the  verdict:  And — 

Held,  that  the  specification  as  set  out  in  the  introductory  part  of  the  fourth  plea  was  not 
npon  the  record  so  as  to  warrant  a  motion  in  arrest  of  judgment  founded  on  a  supposed  insuffi- 
ciency of  the  invention  therein  described  to  form  the  subject-matter  of  a  patent: 

And  that  the  invention  was  described  in  the  specification  with  sufficient  particularity. 

At  the  trial,  the  judge,  having  summed  up  the  evidence  and  left  to  the  jury  the  several  ques- 
tions of  Cfict  raised  upon  the  record,  was  requested  on  the  part  of  the  defendants  to  put  to  them 
the  following  questions — first,  *'  whether  the  mode  adopted  by  the  defendants  of  saturating  the 
cloth  with  dissolved  India  rubber,  was  not  known  to  and  practised  by  one  Hancock  before  the 
date  of  the  plaintiff's  patent"— secondly,  "whether  or  not,  if  the  dents  or  teeth  were  fixed  in 
the  fillet  [meaning,  the  sheet  of  India  rubber]  and  then  cemented  to  the  cylinder,  without  any 
Gnen  at  the  back,  it  would  answer  the  purpose  of  a  sheet  card :"«— Held,  that  his  refusal  to 
comply  with  this  request  was  no  misdirection. 
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The  declaration — after  stating  that  the  plaintiff,  before 
and  at  the  time  of  the  making  and  obtaining  of  the  letters 
patent  and  of  the  committing  of  the  grievances  by  the 
defendants  as  thereinafter  mentioned,  was  the  tme  and 
first  inventor  of  certain  improvements  in  cards  for  carding 
wool,  cotton,  silk,  and  other  fibrons  substances,  and  for 
raising  the  pile  of  woollen  and  other  cloths — set  out  the 
letters  patent,  bearing  date  the  27th  March,  1834;  and 
then  proceeded  to  aver,  that  the  plaintiff  did,  afterwards^ 
and  within  six  calendar  months  next  after  the  date  of  the 
said  letters  patent,  to  wit,  on  the  25th  September,  1834,  in 
pursuance  of  the  proviso  and  of  the  said  letters  patent,  by 
an  instrument  in  writing  under  his  hand  and  seal,  parti- 
cularly describe  and  ascertain  the  nature  of  his  said  inven- 
tion and  in  what  manner  the  same  was  to  be  and  might 
be  performed,  and  afterwards  and  within  six  calendar 
months  then  next  and  immediately  after  the  date  of  the 
said  letters  patent,  to  wit,  on  the  27th  September,  1834^ 
cause  the  said  instrument  in  writing  to  be  inrolled  in  the 
High  Court  of  Chancery,  as  by  the  said  instrument  ia 
writing  then  remaining  of  record  in  the  said  High  Court 
of  Chancery  more  fully  appeared;  that  the  plaintiff  did 
always,  from  the  time  of  the  making  of  the  said  letters 
patent  as  aforesaid,  until  the  present  time,  by  himself,  his 
deputies,  servants,  and  agents  in  that  behalf,  make,  use, 
exercise,  and  vend  his  said  invention,  to  his  great  advan- 
tage and  profit ;  yet  the  defendants,  well  knowing  the  pre- 
mises, but  contriving,  and  wrongftilly  and  injuriously- 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the 
profits,  benefits,  and  advantages  which  he  might  and  other- 
wise would  have  derived  and  acquired  from  the  making, 
using,  exercising,  and  vending  of  the  said  invention,  after 
the  making  of  the  said  letters  patent,  and  within  the  said 
term  of  years  in  the  said  letters  patent  mentioned,  to  wit, 
on  the  1st  January,  1837,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  the  suit. 
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and  within  that  part  of  the  united  kingdom  of  Great  Bri-  1841. 
tain  and  Ireland  called  England,  unlawfully  and  unjustly, 
without  the  leave  or  license,  and  against  the  will  of  the 
plaintiff,  made  and  sold  and  exposed  to  sale  (9)  divers,  to 
wit,  10,000  cards  for  carding  wool,  cotton,  silk,  and  other 
fibrous  substances,  and  for  raising  the  pile  of  woollen  and 
other  cloths,  in  imitation  of  the  said  invention  of  the  plain- 
tiff as  aforesaid,  and  thereby  hindered  and  prevented  the 
plaintiff  in  the  sole  use,  exercise,  and  enjoyment  thereof. 

The  defendants  pleaded — first,  not  guilty,  setting  out  First  plea. 
the  letters  patent. 

Secondly — ^that  the  plaintiff  was  not  the  true  and  first  Second  plea- 
inventor  of  the  said  alleged  invention  in  the  declaration  fniiTand'first  ^ 

inventor. 


(9)  See  Minter  ▼.  Williams,  4 
Ad.  &  E.  251,  5  N.  &  M.  647, 
Wehiter's  Patent  Cases,  126,  135. 
There,  in  a  declaration  for  infring- 
ing a  patent  which  granted  that 
the  plaintiff  and  no  others,  should 
*'fnaie,  me,  exercite,  and  vend" 
his  invention,  and  forbade  all  per- 
sons to  **  make,  use,  or  put  in  prac- 
tice" the  same,  or  to  counterfeit  or 
imitate  it,  without  the  plaintiff's 
Hcenae,  the  plaintiff  alleged  that  the 
defendant,  without  his  license,  ex- 
poBed  to  sale  articles  intended  to 
imitate,  and  which  did  imitate,  his 
invention :  and  it  was  held,  on  ge- 
neral demurrer,  that  the  count  was 
liad,  as  not  stating  anything  which 
was  necessarily  an  infringement  of 
the  patent.  Coleridge,  J.,  there 
said  :  "  The  granting  part  of  the 
patent  authorizes  the  plaintiff  ez- 
diurively  to  *make,  use,  exercise, 
and  vend '  his  invention.  The  pro- 
hibitory part  forbids  all  persons  to 
*  make,  use,  or  put  in  practice  the 
•aid  invention,'  or  *  counterfeit, 
imitate,  or  resemble  the  same,'  or 


to  make  'any  addition  thereim- 
to,  or  subtraction  from  the  same, 
whereby  to  pretend  himself  or  them- 
selves the  inventor  or  inventors,' 
without  license  from  the  plaintiff. 
Then  the  count  alleges  that  the 
defendant,  without  the  plaintiff's 
license,  exposed  to  sale  divers  chairs 
intended  to  imitate  and  resemble, 
and  which  did  imitate  and  resemble, 
his  invention.  Do  those  words  ne- 
cessarily import  the  vending  spoken 
of  in  the  granting  part  of  the  pa- 
tent? I  certainly  think  not;  be- 
cause, even  assuming  that  to  vend 
may  mean  both  a  selling  and  an 
exposing  to  sale  (though  I  rather 
think  that  it  means  the  habit  of 
selling  and  offering  for  sale),  still 
those  two  meanings  are  not  co-ex- 
tensive :  the  former  may  include 
the  latter,  but  a  mere  exposure  to 
sale,  i.  e.  with  intent  to  sell,  or  for 
the  purpose  of  selling,  is  not  only 
not  equivalent  to  a  sale,  but,  as  re- 
gards the  patentee,  may  be  attend- 
ed with  wholly  different  conse- 
quences." 
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Potter. 

Third  plea — 
not  a  new  in- 
vention as  to 
the  public  use 
and  exercise 
thereof  in  Eng* 
land. 


Fourth  plea. 


Specification. 


mentioned,  in  manner  and  form  as  the  plaintiff  had  above 
in  that  behalf  alleged — conclnding  to  the  country. 

Thirdly — that  the  said  alleged  invention  in  the  declara- 
tion mentioned  was  not  at  the  time  of  making  and  grant- 
ing the  said  letters  patent,  or  of  the  said  petition  therein 
mentioned,  a  new  invention  as  to  the  public  use  and  exer- 
cise thereof  in  that  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland  called  England,  but,  on  the  contraiy 
thereof,  to  wit,  on  the  1st  January,  1824,  and  on  divers 
days  and  times  between  that  day  and  the  time  of  the  mak- 
ing and  granting  of  the  said  letters  patent,  had  been  pub- 
licly practised,  used,  and  exercised  within  that  part  of  the 
imited  kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land, and  by  reason  of  the  premises  and  the  statute  in 
such  case  made  and  provided  [21  Jac.  1,  c.3],  the  said 
letters  patent  were  and  are  wholly  void,  and  the  plaintiff 
ought  not  to  maintain  his  action — ^verification. 

Fourthly — that  the  said  supposed  instrument  in  writing 
under  the  hand  and  seal  of  the  plaintiff,  and  inrolled  as  in 
the  declaration  mentioned,  was  and  is  as  follows,  that  is  to 
say,  "  To  all  to  whom  these  presents  shall  come ;  I,  James 
Walton,  of  &;c.,  send  greeting :  Whereas  his  present  most 
excellent  Majesty  King  William  the  Fourth,  by  his  letters 
patent  under  the  Great  Seal  of  Great  Britain,  bearing 
date  at  Westminster,  the  27th  March,  in  the  fourth  year 
of  his  reign,  did,  for  himself,  his  heirs  and  successors,  give 
and  grant  unto  me  the  said  James  Walton  his  especial 
license  that  I  the  said  James  Walton,  my  executors,  admi* 
nistrators,  and  assigns,  or  such  others  as  I  the  said  James 
Walton,  my  executors,  administrators,  or  assigns,  should 
at  any  time  agree  with,  and  no  others,   from  time  to 
time  and  at  all  times  during  the  term  of  years  therein 
expressed,  should  and  lawfully  might  make,  use,  exer- 
cise,  and  vend  within  England,  Wales,   and   the  town 
of  Berwick-upon-Tweed,  my  invention  of  '  Improvements 
in  cards  for  carding  wool,  cotton,  silk,  and  other  fibrous 
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substances,  and  for  raising  the  pile  of  woollen  and  other  1841. 
cloths;'  in  which  said  letters  patent  is  contained  a  pro- 
viso that  I  the  said  James  Walton  shall  cause  a  particu- 
lar description  of  the  nature  of  my  said  invention,  and  in 
what  manner  the  same  is  to  be  performed,  to  be  inrolled 
in  his  said  Majesty's  High  Court  of  Chancery  within  six 
calendar  months  next  and  immediately  after  the  date  of  the 
said  in  part  recited  letters  patent,  as  in  and  by  the  same, 
reference  being  thereunto  had,  will  more  fully  and  at  large 
appear :  Now  know  ye,  that,  in  compliance  with  the  said  pro- 
viao,  I  the  said  James  Walton  do  hereby  declare  the  nature 
of  my  invention  to  consist  in  the  application  and  adaptation  Nature  of  the 
of  the  material  known  by  the  name  of  caoutchouc  or  India 
rubber  a9  a  substitute  Jbr  t/ie  fillets  or  sheets  of  leather  which 
are  commonly  used  in  the  construction  of  ordinary  cards,  and 
ihusffivinff  a  Si^^erior  elasticity  and  durability  to  such  cards: 
and,  in  further  compliance  with  the  said  proviso,  I  the 
said  James  Walton  do  hereby  describe  the  manner  in 
which  my  said  invention  is  to  be  performed,  by  the  follow- 
ing statement  thereof,  reference  being  had  to  the  drawing 
annexed,  and  to  the  figures  and  letters  marked  thereon,  that 
is  to  say,  Description  of  the  drawing :  Figure  2  represents  Description  of 
an  elevation  of  a  card  constructed  with  an  India  rubber  or  ^*  '*'*^'"k- 

Figure  2. 

caoutchouc  foundation  or  fillet,  as  shewn  at  a  a,  in  which 
the  wire  dents  or  teeth  are  inserted;  and  the  regularity  of 
distance  or  uniformity  of  the  dents  or  teeth  of  the  cards  is 
found  to  be  better  preserved  by  a  piece  of  linen  com- 
monly called  brown  hoUand,  or  other  the  like  cloth,  well 
glased,  and  cemented  on  to  the  back  of  the  caoutchouc  or 
India  rubber,  as  shewn  by  a  red  line  at  6  6 :  the  cloth  b  b 
when  fastened  to  the  caoutchouc  continues  to  keep  the 
dents  or  teeth  more  firmly  in  their  places  when  in  use ; 
and,  the  foundation  or  fillet  being  thereby  made  much 
stiffer,  the  action  of  the  dents  or  teeth  is  less  uncertain  in 
their  elastic  movement.  The  cloth  so  cemented  to  the 
India  rubber  or  caoutchouc  is  to  be  affixed  to  the  cylinder 
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Removal  of  the 
cloth  rreoin- 
mended. 


Figure  8. 


1841.  or  board  of  the  ordinary  carding  engine  by  nails ;  but  if  it 
is  to  be  affixed  by  cementing^  then  it  is  desirable  to  remove 
the  cloth,  which  in  this  case  should  be  only  slightly  attached 
to  the  India  rubber;  and  this  will  be  found  the  best  mode 
of  applying  the  cards  thereon.  When  the  cards  are  con- 
structed by  hand,  it  is  essential  that  the  cloth  b  b  should 
be  first  pricked  by  an  engine  (as  is  the  practice  when 
leather  is  used),  to  regulate  the  distance  and  required  uni- 
formity of  the  dents  or  teeth ;  and,  in  cases  where  cloth  is 
introduced  between  two  layers  of  caoutchouc  or  India  rub- 
ber,  as  represented  by  the  red  line  at  figure  3,  the  India 
rubber  or  caoutchouc  is  pricked  or  pierced  in  a  similar 
manner,  to  enable  the  card-maker  to  force  the  dents  or 
teeth  through  it  without  bending  or  injuring  their  form  or 
shape ;  but  the  pricking  of  the  holes  may  be  effected  by 
the  patent  machinery  of  Mr.  Dyer  of  Manchester,  now  in 

Cement  use  for  that  purpose.    It  may  be  as  well  here  to  observe, 

that,  when  I  mention  cement  in  this  specification,  I  always 
allude  to  what  is  now  generally  called  India  rubber  cement, 
and  which,  as  it  has  now  become  an  article  of  general  sale, 
and  may  be  bought  by  that  name,  I  do  not  think  it  neces- 
sary further  to  describe  the  same.  But,  as  the  machines 
for  cutting  India  rubber  are  not  generally  known,  and  as 
I  prefer  caoutchouc  or  India  rubber  in  the  state  it  is  imported 
for  my  purpose,  I  will  now  describe  the  means  which  I  use 
for  cutting  the  caoutchouc  or  India  rubber  into  layers 
from  the  solid  blocks  as  imported,  and  which  I  recommend 
in  preference  to  what  is  termed  manufactured  India  rub^ 
ber,  or  India  rubber  first  dissolved  by  some  known  sol- 
vent and  then  cast  in  moulds  to  form  blocks,  the  former 

Figures  4, 5.  being  most  suitable  for  the  purpose:  I  first  cut  the  block 
into  suitable  sizes  according  to  the  nature  of  the  cards  to 
be  manufactured,  and  then  place  the  flat  or  regular  surface 
of  the  block  on  a  metallic  surface,  which  moves  freely 
between  two  guides  the  exact  thickness  of  the  sheet  of 
caoutchouc  or  India  rubber  which  it  is  designed  to  cut  off; 
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and  it  will  be  evident,  that,  by  varying  the  thicknefts  of  the  1841. 
metallic  surfiu^,  the  proper  thickness  of  the  caoutchouc 
will  be  cut  off:  a  sharp  knife,  kept  occasionally  wet  with 
water,  and  supported  on  guides,  is  then  pressed  with  a 
sawing  action  against  the  India  rubber  or  caoutchouc  by 
the  operator,  at  the  same  time  that  he  forces  the  India 
rubber  or  caoutchouc  forward  between  the  guides  by  turn- 
ing the  roller  N,  and  thus  severs  or  cuts  off  a  piece  of  the 
exact  thickness  required :  the  pieces  thus  cut  off  may  be 
joined  tc^ether  to  form  fillets  or  sheets,  according  to  the 
nature  of  the  card  intended  to  be  made,  and,  when  the 
teeth  or  dents  are  set  therein,  may  be  nailed  to  the  board 
in  the  usual  manner,  or  cemented  on  it :  this  appaoratus  is 
shewn  at  figure  4,  which  represents  a  side  view,  and 
figure  5  an  end  view  of  the  same :  in  these  figures,  L  re- 
presents the  knife,  and  h  h  the  rests  on  which  it  is  sup- 
ported; N  N  is  the  block  of  caoutchouc  or  India  rubber, 
and  ft  one  of  the  layers  cut  off  seen  in  figure  6;  M  re- 
presents the  roller  pressed  upon  the  caoutchouc  or  India 
rubber  N  N  by  weights  attached  to  the  small  rods  m  m 
on  each  side:  in  cutting  the  layers  of  caoutchouc  or 
India  rubber,  I  have  found  the  operation  greatly  faciK- 
tated  by  using  water  and  keeping  the  knife  constantly 
wet:  but  I  would  here  observe  that  I  lay  no  claim  to  the 
cutting  apparatus  hereinbefore  described,  as  I  have  only 
shewn  it  as  the  best  method  I  am  at  present  aware  of  to 
effect  the  purpose.  The  apparatus  for  grinding  or  point-  Appwfttut  for 
ing  the  wires  forming  the  cards  hereinbefore  described,  is  {mTii."'  ^  ^ 
represented  in  figure  1,  which  is  an  elevation  of  a  portion  Figni«  l 
of  a  shaft  having  a  series  of  cutters  or  files  placed  thereon, 
as  will  be  described  hereafter :  this  shaft  must  be  fixed  in 
suitable  bearings,  and  rotatory  motion  be  communicated 
thereto  from  any  first  mover :  C  C  is  the  shaft,  of  any 
required  length,  dddtae^  number  of  circular  steel  rings 
or  discs,  having  bevelled  edges  on  each  face,  with  grooves 
-or  notches  in  them  similar  to  files,  for  the  purpose  of 
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1841.        grinding  or  pointing  the  teeth  or  dents  of  the  cards  when 
Walton"      P^^ced  in  contact  therewith  during  the  revolution  of  the 
«-  shaft :  a  few  only  of  these  cutters  or  files  are  shewn  in  the 

drawings  as  their  number  will  depend  upon  the  length  of 
card  intended  to  be  pointed  or  sharpened;  but,  when  in 
use,  the  whole'  shaft  is  supposed  to  be  strung  with  them : 
D  D  are  two  flanges  capable  of  being  moved  fireely  on  the 
shaft,  and  provided  with  set  screws  for  the  purpose  of 
fixing  the  circular  files  or  cutters  firmly  together;  pp p 
are  screws  tapped  into  the  flanges  D  D  for  the  purpose  of 
setting  the  circular  cutters  or  files  to  any  degree  of  obli- 
quity that  may  be  required,  as  will  be  hereafter  explained : 
This  apparatus  is  used  in  every  respect  similarly  to  the 
circular  emery  strickles  or  grinding  cylinders  which  are  in 
ordinary  use,  but,  instead  of  grinding  the  wire  to  a  flat 
face  or  chisel  edge,  as  is  the  case  with  the  ordinary  emery 
grinder,  it  grinds  the  wire  to  an  angular  form,  which  is 
found  to  make  a  much  better  point  to  the  dents  or  teeth : 
I  also  find  it  useful  to  put  these  cutters  a  little  out  of 
truth,  or  with  a  slight  obliquity,  which  I  effect  by  means 
of  the  set  screws  pppin  the  fianges  D  D  before  mentioned^ 
and  by  turning  the  hole  or  centre  of  each  cutter  somewhat 
larger  than  the  diameter  of  the  shaft,  so  that  the  screw  on 
one  side  of  the  shaft  may  be  pressed  against  the  face  of 
the  cutter  or  file,  and  cause  it  to  assume  the  oblique  posi>- 
tion  shewn  near  the  right  hand  fiange  at  figure  1 :  by  set- 
ting  the  circular  cutters  in  this  position,  the  points  of  the 
wire  which  enter  into  the  angular  spaces  between  the 
respective  cutters  may  be  ground  more  or  less  obtuse,  as 
the  nature  of  the  work  to  which  they  may  be  applied  may- 
require:  thus,  supposing  the  cutters  to  be  set  true,  the 
points  of  the  wire  would  correspond  with  the  angular 
spaces  between  each  cutter;  but,  if  the  cutters  be  placed 
in  an  oblique  position,  and  the  point  of  the  wire  not  enter- 
ing to  the  bottom  of  the  grooves,  the  wire  will  be  impinged 
on  alternately  by  the  alternate  cutters,  and  thereby  ren- 
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doied  more  or  less  obtuse  according  to  the  obliquity  and  184K 
depth  at  which  the  cutters  are  set :  In  grinding  or  point- 
ing cards  placed  on  a  cylinder^  this  arrangement  of  steel 
cutters  or  files  might  extend  the  whole  width  of  the  card 
intended  to  he  ground  or  pointed ;  but  I  have  sometimes 
effected  the  grinding  of  raising  cylinders  by  removing  the 
cutters  to  different  parts  of  the  surface  of  the  wires  as 
tiiey  required  grinding:  In  cards  or  implements  used  as  a 
substitute  for  teazles,  and  for  some  descriptions  of  carding, 
I  would  further  remark  that  I  find  it  of  importance  to  cut  Fignn  6. 
the  points  of  the  dents  or  teeth  of  the  card  in  an  oblique 
or  diagonal  direction^  as  shewn  at  figure  6,  previous  to 
inaerting  them  in  the  caoutchouc  or  India  rubber,  which 
not  only  renders  the  dents  or  teeth  more  easily  forced 
through  the  caoutchouc  or  India  rubber,  but  materially 
fiunKtates  the  subsequent  grinding  up  by  the  grinding 
apparatus  heronbefore  described;  and  a  very  little  oil 
«wd  on  the  dents  or  teeth  when  they  are  inserted  in  the 
caoutchouc  or  India  rubber  renders  this  operation  easy 
smd  more  readily  performed:  Figure  7  represents  an  Figure 7, 
end  view  of  the  shaft  carrying  the  cutters,  in  section, 
flhewing  the  hole  in  the  cutter  larger  than  the  shaft  on 
which  it  turns,  so  as  to  admit  of  the  required  angle 
being  given  to  it:  ^Figure  8  shews  an  edge  view  of  PisureS. 
part  q[  a  cylinder  for  raising  the  pile  on  cloths,  having 
bearers  or  guards  introduced  between  the  cards  to  pre- 


nt  them  being  pressed  on  too  severely.  The  advantages  utility  of  the 
presented  by  cards  of  this  construction  consiBts  in  the  9upe» 
rkr  elasiieUif  of  the  caoiUchauc  or  India-rubber  aUaurinff  the 
dade  er  teeth  to  be  pressed  down  without  material  iaywry  to 
the  eard^  ai  tie  some  time  the  teeth  or  dents  are  st^kientif 
firm  to  perform  the  carding  or  raising  operation,  and  even 
ihomgk  the  dents  or  teeth  should  be  pressed  down  to  the  sur^ 
face  of  the  eaoutehome  or  India  rubber  of  the  card,  they  would 
mot  be  bent,  but  immediately  recover  their  farmer  position,  by 
the  elastieity  of  that  substance.  Again,  in  substituting  caxdi 
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of  this  constraction  in  the  place  of  teasles  or  ordinary  wire 
cards  for  the  purpose  of  raising  the  pile  of  woollen  and 
other  cloths^  I  am  enabled  to  work  them  wet,  without  any 
material  variation  of  the  elasticity  of  the  caoutchouc  or 
India  rubber,  which  remains  more  uniform  in  its  action, 
and  effects  the  operation  of  raising  the  pile  of  woollen  and 
other  cloths  more  regularly  and  without  that  variation  ex- 
perienced in  the  teazle  in  its  transition  from  a  dry  state,  to 
a  state  of  moisture;  and,  by  varying  the  thickness  of  the 
caoutchouc  or  India  rubber,  I  am  enabled  to  gain  a  delicacy 
of  action  in  the  cards  equal  to  raise  a  nap  or  plush  on  fine 
silk  fabrics,  as  well  as  on  the  ordinary  woollen  cloths 
finished  by  this  process  :  and,  in  all  cases,  when  the  cards 
are  worn  out,  the  caoutchouc  or  India  rubber  is  worth 
nearer  its  original  value  than  any  other  material  heretofore 
used  for  a  similar  purpose.  The  thickness  of  caoutchouc  I 
usually  employ  is  about  one*eighth  of  an  inch  in  thickness 
for  raising  purposes;  but  this  must  vary  according  to  the 
length  of  wire  of  which  the  teeth  are  formed,  and  the 
quantity  of  elasticity  required :  the  thicker  the  India  rub« 
ber  and  the  shorter  the  wire,  the  greater  will  be  the  stiff-* 
ness.  Having  described  the  nature  of  my  invention  of 
improvements  in  cards  for  carding  wool,  cotton,  silk,  and 
other  fibrous  substances,  and  for  raising  the  pile  of  woollen, 
and  other  cloths,  together  with  the  manner  in  which  the 
same  is  to  be  performed  and  carried  into  effect,  I  hereby 
declare  that  I  do  not  claim  any  particular  method  or  means 
of  setting  or  placing  the  dents  or  teeth  of  the  cards ;  nor 
do  I  claim  the  means  herein  described  for  pointing  the 
cards;  but  have  described  the  various  parts  as  the  means  I 
have  pursued  and  found  to  answer  in  effecting  my  improve- 
ments in  cards :  and  /  do  hereby  confine  my  claim  qf  m- 
-venticn  to  the  application  and  adaptation  of  caoutchouc  or 
India  rubber  as  the  fillet  or  sheet  or  medium  in  wMeh  the 
dente  or  teeth  are  to  be  set  together  in  the  manufacture  of 
ncards,  and  thereby  obtaining  a  superior  elasticity  and  du«- 
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imbilitjr  to  caids,  as  above  dueribed:  And  such  iny  invent        IMU 
tioa  being  to  the  best  of  my  knowledge  and  belief  entirely* 
nev  and  never  before  naed  withinthatpart  of  his  Majesty's 
United  Kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land, his  said  dominion  of  Wales^  and  town  of  Berwick* 
vpoB-Tweedy  I  do  hereby  declare  this  to  be  my  spedfication 
of  the  same,  and  that  I  do  verily  believe  this  my  said  spe- 
doth  comply  in  all  respects  folly  and  without 
\  or  disguise  with  the  proviso  in  the  said  hereinbe- 
fon  in  part  recited  letters  patent  contained ;  wherefore  I 
do  hereby  claim  to  maintain  exclusive  right  and  privilege 
to  my  said  invention/'     The  plea  then  proceeded  to  aver,  ATerment  that 
thai  certain  cards,  that  is  to  say,  sheet  cards  and  top  cards,  wm  n^ued° 
woe,  before  and  at  the  time  of  the  granting  the  said  letters  *^^|^^  ^ 
pstenty  and  of  the  making  the  petition  therein  mentioned,  top  carda. 
cttds  toot  carding  cotton  and  other  fibrous  substances  within 
the  meaning  of  the  said  letters  patent  and  of  the  said  spe- 
cification, and  during  all  that  time  were  ordinary  cards 
within  sndi  meaning,  and  in  general  and  known  use  v  and 
thai  the  said  invention  was  and  is  unfitted  and  useless  for 
the  pnxpoae  of  the  construction  of  sheet  cards  and  top  cards, 
or  either  of  them,  as  claimed  and  described  in  and  by  the 
said  Jeiten  patent  and  specification;  wherefore  the  said 
letters  patent  were  and  are  void — ^verification. 

Fifthly — that  the  plaintiff  did  not,  in  and  by  the  said  Fifth  piea— 
supposed  instrument  in  writing  so  set  out  as  aforesaid,  par-  ^denu 
tienlarly  describe  and  ascertain  the  nature  of  the  said  in- 
vention  and  in  what  manner  the  same  was  to  be  perfonned, 
within  the  meaning  of  the  said  letters  patent — ^verification. 

Sixthly — that  the  defendants  at  the  said  time  when  &c..  Sixth  piea^ 

IcftTC  And  U" 

hj  the  leave  and  license  of  the  plaintiff  to  them  first  given 


and  granted,  committed  the  said  several  supposed  griev- 
aneea  in  the  declaration  mentioned,  as  they  lawfully  might 
ftr  the  cause  aforesaid — ^verification. 

The  plgjutilf  joined  issue  on  the  first  and  second  pleas,  Uepticaaoni. 
nflied  to  the  third  that  the  said  invention  in  the  declara* 
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I.  Piaintiffnot 
the  inveiitor. 


S.  Invention 
not  new,  nor 
any  improTe- 


S.  Hancock*! 


tion  mentioned  was  at  the  time  of  making  and  granting  the 
said  letters  patent  a  new  invention  as  to  the  pnblic  use  and 
exercise  thereof  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  condading  to 
the  country  j  to  the  fourth^  de  injurii;  to  the  fifth,  that  he 
the  plaintiff  did  in  and  by  the  said  instrument  in  writing 
particularly  describe  and  ascertain  the  nature  of  the  said 
inventionj  and  in  what  manner  the  same  was  to  be  per- 
formed, concluding  to  the  country ;  and  traversed  the  leave 
and  license  alleged  in  the  sixth  plea.    Similiter. 

Hie  notice  of  objections  to  the  patent  intended  to  be 
relied  on  by  the  defendants  at  the  trial,  delivered  pursuant 
to  the  5  &6  Will.4,  c.83,  8.5  (as  amended  under  a  judge's 
order),  was  as  follows : — 

'<  Hie  defendants  in  this  action,  besides  denying  that  they 
have  infringed  the  letters  patent  in  the  declaration  men- 
tioned, mean  at  the  trial  of  this  action  to  rely  also  upon 
the  following  objections ;  that  is  to  say — 

'^  That  the  patentee  was  not  the  inventor  of  the  alleged 
inv^Dition  for  which  the  patent  in  the  declaration  mentioned 
was  granted : 

*^  That  the  alleged  invention  was  not,  at  the  time  of  the 
granting  the  letters  patent  in  the  declarati(m  mentioned, 
new,  and  that  it  was  before  then  publicly  known,  uaed« 
and  practised;  and  that  what  is  claimed  in  it  as  an  im- 
provement is  none,  and  of  no  benefit  over  the  machines  for 
the  same  purpose  publicly  in  use  at  the  time  of  the  patent  r 

''  That  letters  patent  were  granted  to  one  Thomas  Han- 
cock on  or  about  the  24th  November,  1824,  and  also  on  or 
about  the  15th  March,  1825,  for  (amongst  other  things)  a 
new  and  improved  manufacture  which  might  in  many  in- 
stances be  used  as  a  substitute  for  leather;  and  that  all  the 
novelty,  or  a  material  portion  thereof,  supposed  to  be  con- 
tained in  the  said  letters  patent  in  the  declaration  men- 
tioned, is  to  be  found  in  the  said  letters  patent  granted  to 
the  said  Thomas  Hancock : 
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"That  lifers  large  quantities  of  the  artificial  leather        1841, 
maniifiictiixed  under  and  in  pursnanoe  of  the  said  letters      wIltoh' 
patent  granted  to  the  said  T.  Hancock^  had  firom  time  to  '- 

tune  after  the  grant  of  the  said  letters  patent  to  the  said  4,  q„^  ^^^ 
T.  Haneod^  and  before  the  grant  of  the  said  letters  patent  ^|'„?^^°'''^'* 
in  the  declaration  mentioned^  been  made  into  cards,  and 
need  fi>r  that  purpose : 

»That  the  said  letters  patent^  granted  to  the  said  T.  5.  Hancock's 
Hancock  lumng  expired^  it  is  now  the  common  right  of  '  "^  ''^ 
ewerj  subject  to  use  India  rubber  solution  or  cement  com- 
fained  with  doth  or  any  other  fibrous  substance^  in  any  way 
or  fiar  any  purpose  to  which  leather  before  the  grant  of  the 
said  letters  patent  to  the  said  T.  Hancock  had  been  com- 
inonly  applied: 

"13kat  the  alleged  invention  in  the  declaration  men-  0-  Not  a  new 
tioned  is  not  a  new  manufacturej  for  the  further  reason  ™^" 
that  neither  the  cards  mentioned  in  the  letters  patent, 
nor  the  caoutchouc  or  India  rubber,  nor  the  pricking  the 
same  fcnr  the  insertion  of  dents  or  teeth,  are  or  is  any  of 
them  new: 

^  ^OaX  the  sUeged  invention  is  not  adapted  to  and  is  7.  Not  adapted 
naeieBs  for  the  construction  of  sheet  and  top  cards,  which  topcards,&c. 
Mre  known  Jdnds  of  cards,  and  for  the  purpose  of  obtaining 
a  greater  degree  of  durability  to  cards  as  alleged : 

'<  Tbmt  the  specification  does  not  describe  the  alleged  8.  Specification 
laventum  of  the  plaintiff  truly  and  sufficiently,  but  is  iiu 
snffirient  and  ambiguous  in  the  following  respects : 

"^Hiat  the  specification  is  insufficient  and  ambiguous,  in  9.  Mode  of 
not  stating  or  shewing  with  certainty  how  the  brown  hoi-  h^uH^dno/pncH 


i  eloth  is  to  be  cemented  to  the  India  rubber,  whether  P«riyde«nribed. 
'  or  before  the  wire  teeth  have  been  inserted  through 
the  India  rubber : 

"  Hist  the  qiecification  does  not  describe  truly  how  the  io*  '^^^  ^^^^' 
fanmn  hoUand  is  to  be  used;  it  being  essential  to  the 
manufacture  of  the  cards  that  there  should  be  two  folds  of 
bnwn  holland  at  the  back  of  the  card : 
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ld41.  '  ''That  the  specification  is  also  uncertain  and  ambiguous 
in  this^  that  the  plaintiff,  towards  the  conclusion  thereof^ 
thereby  declares — '  I  do  hereby  confine  my  daim  of  inven- 
tion to  the  application  and  adaptation  of  caoutdiouc  or 
in  the  cUim  of  India  rubber  as  the  fillet  or  sheet  or  medium  in  which  the 
invention.  jcuts  or  tccth  are  to  be  set  together  in  themanufiicture  of 
cards,  and  thereby  obtaining  a  superior  elasticity  and  dura- 
bility to  cards,  as  above  described;'  that,  if  the  words  'as 
above  described '  are  intended  to  apply  to  the  whole  sen- 
tence in  which  the  claim  of  invention  is  set  forth,  then 
the  specification  is  bad  as  pointing  out  a  daim  more 
extensive  than  that  defined  and  explained  by  the  specifi- 
cation; and,  if  the  patentee  meant  to  claim  all  and  every 
sort  of  way  of  applying  and  adapting  India  rubber  as 
the  fillet,  sheet,  or  medium,  then  he  ought  by  the  spe- 
cification to  have  set  out  and  communicated  every  sort  of 
way: 

12.  Statement        "  That  the  daim  of  invention  in  the  plaintiff's  specifi- 
lUien  cloth  oa.   catiou  makes  no  mention  of  any  use  or  application  of 
c^tedtomis-   ]i^g^  ^Q^jj^  therefore  that  the  statement  in  the  specifi- 
cation touching  the  use  of  linen  cloth  is  calculated  to 
mislead : 

13.  Invention        ''That  the  invention  claimed  by  the  letters  patent  in 
or  beiMfit'^  *^  ^e  declaration,  is  not  of  any  public  use  or  benefit,  inasmudi 

as  India  rubber,  uncombined  with  doth  or  other  fibrous 
substance,  is  too  much  affected  by  the  temperature  in  which 
it  is  used  to  be  a  useful  or  efficient  substitute  for  leather : 

14.  uieieufor       "  That  the  alleged  invention  is  not  of  any  public  use  or 

rating  the  pile    ,         «.         -  /;  ,7 

of  doths.  benent  so  far  as  the  same  purports  to  be  an  improvement 

in  cards  for  raising  the  pile  of  woollen  and  other  cloths^ 
it  being  wholly  useless  for  that  purpose : 

ifi.  Not  shewn       ''  That  the  said  specification  does  not  sufficiently  shew 

how  sheet  and.     i  ,       .  ,  ,  ,  - 

top  cards  are      uow  Sheet  cards  Or  top  cards  can  be  constructed,  so  as 
sttMted?"         *®  ^®  *^y  improvement  over  those  previously  in  use,  or  to 

be  of  any  utility,  or  how  a  greater  degree  of  durability  to 

cards  can  be  obtained  than  previously : 
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'^Tliat  all  the  parts  of  the  said  anppoaed  inTenticm  of  the        IMi; 
phintiff  were  knowB^  naed^  and  practised  before  the  phun-      *_  ^ 

.  ^V  All  TOM 

lilPs  patent  mentioned  in  the  declaration^  and  were  known  «. 

and  used  by  Thomas  Hancock^  of  Sec.,  the  person  men-  , .  J*"*** 
tioned  above  9a  having  had  letters  patent  granted  to  him^  of  mot  prior 
and  also  hj  dWers  other  persons  in  divers  parts  of  Eng-  ^^tontf         ' 
land;  and  that  the  material  portion  of  the  novelty  above 
mentioned  as  supposed  to  be  contained  in  the  said  letters 
patent  in  the  declaration  mentioned,  and  said  to  be  found 
in  the  said  letters  patent  granted  to  the  said  Thomas 
Haneockj  is,  the  application  and  adaptation  of  the  ma- 
terial known  by  the  name  of  caoutchouc  or  India  rubber 
as  a  sobatitate  for  leather,  and  for  the  fiUets  and  sheets 
thereof' 

The  caose  was  tried  before  Tindal,  C.  J.,  and  a  special 
joij^  at  the  sittings  at  Westminster  after  Hilary  Term 

Tlie  plaintiff's  specification  having  been  read,  as  set  out  piaiDtirtcMe. 
in  the  foartii  plea,  ante,  93 — 101,  evidence  was  given  of  a 
Tery  coondenble  and  progressively  increasing  sale  of  fillet 
carda  mamrfictured  pursuant  thereto  in  the  years  1888, 
1889,  and  1810,  and  of  a  purchase  firom  the  defendants  on 
the  aOk  JNovember^  1889,  of  the  material  which  was  all^;ed 
to  be  an  infringement  of  the  plaintiff's  patent.  A  great  NoTeity  tsd 
nmnber  of  witnesses  were  called  to  prove  the  novelty  and  °  ^' 
utility  of  the  alleged  invention,  and  its  great  superiority 
over  leather  in  forming  the  backs  or  foundations  of  cards 
— the  old  leather  card  deriving  its  elasticity  (a  most  essai- 
tial  quality)  almost  exclusively  from  the  wire  teeth  or 
dents,  whereas  that  manufactured  according  to  the  plain* 
tilPa  method  had  an  additional  elasticity  imparted  to  it  by 
the  caootchouc  or  India  rubber  (so  that  the  teeth  were 
raahlfJ  to  yield  without  breaking  to  any  passing  obstruo- 
ticHij  and  immediately  resume  their  proper  position),  and 
was  also  of  a  more  uniform  texture,  and  more  durable; 
and  that  it  was  equally  applicable  to  and  useful  in  the 
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DiiTcKiiee  be- 
tween tlieplaiii« 
tUTs  inveiitleii 
and  that  of  the 
defendanti* 


Difference  be- 
tween the  plain- 
tiff's InTention 
and  that  of 
Hanoock. 


oonfltniction  of  sheet  cards  and  top  cards  as  to  fillets;  but 
there  was  no  distinct  evidence  of  the  actual  use  of  the 
article  finr  sheet  cards  and  top  cards  until  after  the  com- 
mencement of  the  action  (10).  < 

It  appeared  that  the  difference  betwee[L  the  article 
manufactured  under  Walton's  patent^  and  that  under  the 
defendants^  patent  (see  their  specification,  post,  p.  118)> 
which  was  complained  of  as  an  infiangement,  was,  that, 
in  the  former,  the  caoutchouc  or  India  rubber  was  ce- 
mented in  slices  cut  from  the  solid  block  to  linen  doth,  or 
doth  made  of  linen  and  cotton,  in  the  manner  described 
in  the  plaintiff's  spedfication,  and  that  the  latter  consisted 
of  doth  of  a  peculiar  fiftbric  saturated  or  impregnated  by 
passing  it  through  a  liquid  composed  of  caoutchouc  or  India 
rubber  dissolved  in  naptha  or  oil  of  turpentine  and  highly 
rectified  coal  tar  oil,  and  afterwards  drying  and  submitting 
it  to  pressure. 

Evidence  was  also  given  to  shew  that  a  workman  of 
competent  skill  could  readily  make  the  artide  described  in 
the  plaintiff's  specification  by  following  the  directions  there- 
in contained;  that  it  differed  materially  from  that  described 
in  Hancock's  specifications  (post,  pp.  lOSand  115),  inas- 
much as  the  solution  of  the  caoutchouc  or  India  rubber 
and  its  incorporation  with  the  other  substances  therein 


(10)  Fillets  are  cards  made  in 
strips  about  two  inches  wide;  the 
mode  of  fastening  them  to  the 
rollen  and  cylinder  is,  by  wMmff 
them  thereon. 

Sheet  cards  are  made  about  six 
inches  wide,  and  in  length  the 
width  of  the  cylinder,  the  usual 
mode  of  fastening  them  to  which  is 
by  tacking. 

Top  cax^  are  cards  attached  to 
boards  about  three  inches  in  width, 
which  are  placed  over  the  lop  of 
the  cylinder. 


A  representation  of  a  carding 
engine  is  given  in  the  plate,  ante. 
The  process  of  carding  is  performed 
in  the  following  manner: — The 
cotton  or  wool  is  placed  by  the  hand 
between  two  small  rollers  at  one 
end  of  the  machine,  and,  after  be- 
ing taken  19  by  other  small  rollers 
in  succession,  passes  over  the  cylin- 
der (the  rollers  and  cylinder  all 
being  clothed  with  cards,  and  thus 
presenting  regular  surfaces  of  dents 
or  teeth),  and  oomes  out  at  the 
other  end  in  a  fine  fihn. 
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■ieiiti<medj  would  entirely  destroy  its  dastidty;  that  the 
material  made  under  Hancock's  patent  was  totally  unfitted 
for  card  makings  and  that  it  had  in  fact  been  tried  for  that 
purpose,  and  had  failed :  and  that  the  article  made  by  the 
defendants  was  a  colourable  imitation  of  that  made  under 
the  plaintiff's  patent^  the  cloth  being  merely  placed  in  the 
centre  between  two  strata  of  India  rubber  or  caoutchouc 
instead  of  at  the  back^  and  the  India  rubber,  though  ap- 
plied in  solution  or  in  the  form  of  a  cement,  being  capa-» 
ble  of  being  reproduced  by  evaporation  of  the  solyent^ 
and  the  principle  and  the  result  of  both  methods  being 
the  same,  viz.  the  acquisition  of  an  increased  elasticity, 
though  the  modes  of  attaining  that  result  were  somewhat 
different. 

One  of  the  plaintiff's  witnesses,  in  describing  the  nature  As  to  the  doth 
of  the  plaintiff's  invention,  stated  that  he  did  not  consider 
the  doth  to  be  an  essential  ingredient  in  the  patent,  though 
desirable,  inasmuch  as  it  in  a  great  degree  facilitated  the 
operation  of  pricking  and  the  insertion  of  the  dents  or 
teeth  (11),  and  that  the  cloth  might  afterwards  be  removed, 
and  the  card,  that  is,  the  India  rubber  back,  then  cemented 
to  the  block  or  cylinder  with  India  rubber  cement,  instead 
of  being  fastened  thereto  with  tacks  :  but  the  majority  of 
the  witnesses  stated  this  to  be  impracticable,  or,  if  practi* 
cable,  utterly  useless. 

It  was  also  sworn,  that,  for  the  purpose  of  the  plaintiff's  Caoutchouc  in 
patent,  caoutchouc  or  India  rubber  might  be  used  either  ^uchimi*^ 


in  the  state  in  which  it  is  imported  or  in  a  manufactured  ™«'«  desirable, 
state,  that  is,  dissolved  by  certain  known  solvents,  and 
afterwards  by  evaporation  of  the  solvents  restored  to  solid 
blocks ;  but  that,  if  free  from  air  holes  (in  which  state  it 
mmpasriHe  to  obtain  it),  it  was  more  desirable  to  have  it 

(11)  The  dents  or  teeth  are  nsu-  or  odier  materia],  and  at  the  same 
aUy  inserted  hy  means  of  a  patent  time  makes  and  inserts  the  teeth 
mafhiw  whic^  pricks  the  leather     therein. 
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1841. 


Spedficadoa 
of  Hancock's 
flnt  patent. 


in' its  natiml  state,  its  dasticily  being  somewhat  diminished 
by  the  artificial  process  (12). 

On  the  part  of  the  defendants,  the  following  patents 
were  proved-^-one  granted  to  Thomas  Hancock  on  the 
29th  November,  1824,  a  second  to  the  same  individual  on 
the  16th  March,  1826,  and  a  patent  granted  to  Potter  and 
Horsftll  (the  defendants)  on  the  20th  April,  1880. 
.  The  specification  of  Hancock's  first  patent,  inroUed  on  the 
28th  May,  1826,  stated  it  to  be  a  patent  "  for  a  method  of 
making  or  manufacturing  an  article  which  may  be  in  many 
instances  substituted  for  leather,  and  be  applied  to  various 
other  useful  purposes  ;*'  and  the  description  of  the  alleged 
invention  was  as  follows : — "  The  nature  of  my  invention 
consists  in  combining  together  the  fibres  or  filaments  of 
various  matters,  such  as  flax,  hemp,  cotton,  wool,  hair,  or 
other  matters  of  the  like  flexible  nature,  by  saturating 
them  in  connection  or  in  contact  with  each  other  with  a 
Uquid,  which,  when  partially  evaporated,  becomes  a  flexible 
and  adhesive  substance,  such  fibres  being  previously  ar^ 
ranged  or  disposed  as  to  shape  and  dimensions  acoordingf 
to  the  purposes  to  which  they  are  afterwards  to  be  applied, 
so  as  to  produce  an  uniform  combination  of  the  fibres  and 
the  substance,  or  in  such  a  manner  as  that  every  individual 
fibre  may  be  so  surrounded  with  the  said  substance,  aa 
that  the  whole  of  the  fibres  composing  the  mass,  when, 
united  by  the  substance,  may  form  a  compound  or  article 
somewhat  resembling  leather,  and  which  said  compound 


(12)  Since  the  date  of  Walton's 
patent,  a  mode  of  preparing  India 
rubber  without  dissoMng  has  been 
divulged,  viz.  by  kneading  or  press- 
ing it  between  rollers,  and  thus 
rendering  it  a  solid  and  compact 
mass.  The  machine  for  this  pur- 
pose was  described  by  one  of  the 
witnesses  as  "  a  sort  of  masticadng 
machine."    Mr.  Hancock  proved 


that  he  had  for  several  years  prior 
to  t^e  date  of  Walton's  patent  pre- 
pared India  rubber  by  this  proceaa, 
and  that  it  was  generally  supposed 
to  be  prepared  in  the  manner  stated 
in  Walton's  spediication,  ante,  p. 
97.  He  kept  his  secret  until  1824, 
when  it  was  made  known  by  one 
of  his  work  peo^. 
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mbstuice  or  article  may  in  many  caies  be  sabBtitated  tot  1841. 
leather  more  or  leas  advantageously,  namely,  for  hamessj 
straps,  bdts,  accoutrements,  boots,  shoes,  flexible  pipes, 
air-tight  bags,  and  a  variety  of  other  things  which  have 
heretofore  been  made  of  leather ;  and  the  said  substance 
or  article  may  also  be  applied  to  various  other  useful  pur^^ 
poses,  such  as  parts  of  wearing  apparel  which  it  may  be 
desirable  to  have  waterproof,  and  which  commonly  are 
madeofother  substances  than  leather.  The  article  may 
also  be  applied  for  the  roofs  of  verandahs,  awnings,  tent 
coverings,  and  to  other  similar  purposes. 

"  I  shall  now  proceed  to  describe  the  method  of  making 
the  said  article,  and  the  manner  in  which  my  said  inven* 
tion  is  to  be  performed;  and,  in  order  the  more  clearly 
to  do  the  same,  I  will  premise  that  the  choice  of  the  par- 
ticular hind  of  fibres  to  be  used,  and  the  manner  of  pre- 
paring the  said  fibres,  will  depend  upon  the  use  or  purpose 
to  which  the  article  is  to  be  applied  when  made.  Many 
of  the  substances  I  have  mentioned,  such  as  hair,  woo^ 
cotton,  flax,  and  others,  have  short  fibres  or  filaments,  and 
are  capable  of  being  carded  in  the  same  manner  as  is 
commonly  practised  in  carding  woo}  and  cotton  for  making 
yam  or  thread;  I  therefore  employ  the  carding  machine 
(a  machine  well  known  and  in  common  use,  and  therefore 
needing  no  further  description,)  to  card  the  aforesaid 
fibres;  and  those  which  are  capable  of  being  felted  may 
have  that  operation  performed :  and  by  this  means  I  am 
enabled  to  obtain  a  layer  of  fibres  of  uniform  thickness 
and  of  any  convenient  dimensions  as  to  length  and  width. 
I  take  one  or  more  of  such  layers  or  fibres  according  to  the 
required  thickness  of  the  article  when  made,  and  spread  it 
or  than  upon  a  flat  board:  when  the  thickness  of  the  arr 
tide  to  be  made  requires  more  than  one  of  such  layers  or 
fibres,  I  spread  them  out  upon  a  flat  board  as  before  menr 
tioned^  layer  upon  layer,  until  the  number  is  completed. 
Ithen  q^rinkle  the  whole  with  cold  or  warm  water  (but  thp 
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1841.  htter  answers  best)^  at  the  same  tiine  I  press  the  layers 
together  until  the  whole  becomes  uniformly  wetted:  in  thia 
state  they  are  placed  between  two  flat  boards^  or  flat  plates 
of  any  suitable  metal,  and  exposed  to  strong  pressure  in  a 
screw  or  other  press,  or  by  passing  the  said  boards  and  plates 
together  with  the  layers  or  fibres  between  them  through  or 
between  a  pair  of  rollers.  By  this  means  the  whole  of  the 
fibres  become  more  uniformly  wetted,  and  the  superfluous 
water  is  expelled  or  got  rid  of.  The  said  layers  having 
been  thus  wetted,  are  now  ready  or  in  a  proper  state  to 
be  saturated  with  the  liquid  which  forms  the  flexible  and 
adhesive  substance  hereinbefore  mentioned.  At  the  time 
of  applying  the  same  it  is  in  a  liquid  state,  and  I  saturate 
the  layer  or  layers  of  fibres  therewith  by  first  pouring  a 
proper  quantity  of  it  upon  the  surfiu^  of  the  said  layer  or 
layers,  and  I  spread  the  same  over  the  said  layer  or  layers 
with  a  smooth  spatula  or  other  suitable  instrument,  made 
of  wood  or  other  proper  material,  and  by  gentty  pressing 
the  said  layer  or  layers  of  fibres  with  the  spatula  or  other 
suitable  instrument,  the  liquid  is  made  to  sink  into,  and 
mix  with,  and  pervade  the  whole  mass  of  fibres  throughout 
the  said  layer  or  layers.  I  also  perform  the  said  operation 
of  saturating  in  a  more  convenient  manner  by  placing  the 
said  layer  or  layers  of  fibres  in  a  shallow  trough  with  a  flat 
and  level  bottom,  and  by  this  means  a  greater  quantity  ci 
the  said  liquid  may  be  poured  over  the  layers,  as  the  sides 
of  the  trough  will  prevent  it  running  to  waste,  and  the 
fibres  are  thus  more  easily  saturated  by  dabbing  or  press- 
ing them  with  the  hand  or  spatula.  A  trough  may  also 
be  advantageously  used  for  placing  the  layer  or  layers  of 
fibres  in  when  they  are  to  be  wetted  with  water  as  before  % 
described.  When  the  layer  or  layers  of  fibres  have  been 
sufficiently  saturated  with  the  liquid,  I  place  them  upon  a 
flat  board,  in  an  inclining  position,  and,  in  order  to  squeeze 
or  press  out  any  excess  of  the  liquid,  I  pass  a  wooden 
roller  over  the  surface  of  the  layer  or  layers  of  fibres,  act 
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the  same  time  applying  a  suffident  force,  by  hand  or  .1841. 
otherwiae,  to  the  roller,  to  force  or  squeeze  out  the  liquid. 
Thia  operation  may  be  carried  on  by  exposing  the  layer  to 
-a  strong  mechanical  pressure,  if  necessary.  The  process 
having  been  carried  on  oo  fiir,  the  layer  or  layers  of  fibres 
now  require  to  be*  dried :  I  therefore  now  place  the  said 
layer  or  layers  of  fibres  in  a  room  heated  to  eighty  or 
ninety  degrees  of  temperature,  and  allow  them  to  remain 
there  till  they  are  nearly  dry,  or  until  the  liquid  becomes 
Tiscoos,  glutinous,  and  adhesiTC.  The  layer  or  layers  <tf 
fibres  being  thus  dried,  I  expose  them  again  to  a  strong 
pressure,  by  which  the  whole  of  the  fibres  are  brought  into 
doser  contact  with  each  other  and  with  the  interposed 
substance,  so  as  that  the  said  fibres  are  made  to  adhere 
fivmly  to  each  other.  I^  on  exposing  the  layer  or  layers 
to  pressure  for  tiie  first  time  after  being  dried,  I  perceive 
that  any  water  or  fluid  matter  exudes  or  is  driven  out  by 
the  pressure,  I  conclude  that  the  first  drying  has  not  been 
continued  long  aoiough;  I  therefore  place  the  layer  or 
layers  of  fibres  in  the  warm  room  a  second  tim^  and  after- 
wards subject  the  said  layer  or  layers  to  a  second  pressure. 
It  is  in  some  cases  requisite  to  give  a  smooth  surface  to 
the  artide;  and  tins  I  effect  by  polishing  the  surfiices  of 
the  plates  between  which,  the  dried  layers  are  pressed  for 
the  last  time.  The  liquid  I  use  for  the  purpose  herein- 
befine  mentioned  is  brought  into  this  country,  and  said  to 
be  the  juice  obtained  from  certain  trees  which  grow  in 
several  parts  of  South  America,  the  East  Indies,  and  other 
places  abroad.  It  is  stated  in  Mr.  William  Nichobon's 
translation  of  Fourcroy's  General  System  of  Chemical 
Knowledge,  that  this  juice  is  obtained  in  South  America 
firom  a  tree  called  the  Hevoea. 

**  ISie  juice  or  liquid  I  hove  made  use  of  was  obtained 
from  South  America,  and  firom  my  own  experience  I  find 
that  the  said  juice  or  Uqoad,  when  exposed  to  the  open  ahr 
in  the  sun  or  in  a  warm  n)om,beeomes  inqpiisatedo^  driec^ 
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.1841.  and  then  forma  a  substance  exactly  reaemblingj  and  which 
I  believe  to  be  identically  of  the  same  nature  and  to  pos- 
sesB  the  same  properties  with,  the  substance  well  known 
by  the  names  of  caoutchouc,  or  India  rubber,  or  elastic 
gum,  and  it  is  employed  abroad  for  that  purpose.  Its 
colour  and  consistence  very  much  resemble  cream.  In 
manufacturing  any  article  where  the  colour  is  not  an 
object,  I  employ  this  liquid  in  its  natural  state,  without 
any  previous  preparation,  excepting  that  of  fireeing  it  firom 
ligneous  or  other  substances,  by  straining  it  through  a 
sieve  or  open  doth ;  but,  if  the  article  is  intended  to  be  of 
a  light  or  delicate  colour,  it  is  necessaiy  to  free  the  liquid 
firom  the  colouring  matter  combined  with  it;  and  for  this 
purpose  I  put  it  into  a  glass  bottle  or  other  vessel  of  an 
appropriate  size>  and  add  to  it  three  or  four  times  its  bulk 
of  dear  water;  I  then  cork  or  stop  the  mouth  of  the 
bottle  or  vessel  so  as  to  prevent  evapcnration,  and,  after 
well  shaking  the  liquid  and  water  together,  I  allow  it  to 
Btand  undisturbed  till  I  perceive  the  whole  of  the  water 
has  subsided  to  the  bottom  of  the  vessel,  which  it  does  in 
a  few  hours,  and  leaves  the  liquid  floating  at  the  top.  The 
vessel  I  employ  for  this  purpose  has  a  hole  through  its  side 
at  or  near  the  bottom,  and  through  this  hole  (which  is  pro- 
vided with  a  cock  or  stopper)  I  draw  off  the  water  after  it 
has  completdy  separated  firom  the  said  liquid  above.  This 
operation  of  washing  or  deansing  the  liquid  I  repeat  as 
often  as  I  find  necessaiy  for  rendering  it  suffidently  dear 
and  colourless. 

''As  the  method  of  manufacturing  the  artide  intended 
to  be  employed  as  a  substitute  for  leather  which  I  have 
hereinbefore  described,  applies  only  to  the  formation  of 
pieces  of  uniform  texture  and  strength  in  every  direction^ 
I  will  now  proceed  to  describe  the  method  I  employ  in 
manufacturing  any  artide,  such  as  a  strap  or  band,  or 
's'bch  as  require  the  greatest  strength  in  one  direction  only^ 
an  such  cases  I  make  use  of  longer  fibres,  as  the  long  woolat. 


HICHABLUA8  TEBM^  5  VICTORIA.  Il8 

bemp,  flax^  &c.^  and,  instead  of  subjecting  tlie  said  fibres  ld41« 
to  the  carding  operation,  I  cause  them  to  be  combed  and 
hackled,  and  thus  lay  the  greater  number  of  the  said  fibres 
nearly  parallel  with  each  other.  In  the  operation  of  comb-^ 
ing  wool  or  hackling  flax,  it  necessarily  happens  that  you 
obtain  a  quantity  or  bundle  of  long  and  short  fibres  mixed 
together  in  such  a  manner  as  to  cause  the  bundle  to  con- 
tain more  fibres  and  therefore  to  be  thicker  in  the  middle 
than  at  the  ends,  or,  in  other  words,  the  bundle  tapers  off 
firom  the  middle  towards  the  ends.  In  order,  therefore,  to 
obtain  a  layer  of  such  fibres  of  uniform  thickness,  of  a 
proper  length  and  width  required  for  the  strap  I  intend  to 
make,  and  ultimately  to  produce  a  strap  of  uniform 
strength,  or  nearly  so,  throughout  its  length,  I  first  make 
a  wooden  trough  of  the  required  length  and  breadth,  with 
a  flat  bottom :  in  this  trough  I  place  in  succession  small 
bundles  of  such  fibres  as  are  proper  for  the  purpose,  taking 
care  that  the  end  of  each  consecutive  bundle  shall  be  laid 
upon  or  over  the  middle  of  that  which  preceded  it,  and, 
thus  filling  the  trough  from  side  to  side,  and  from  end  to 
end,  I  obtain  a  uniform  mixture  or  splicing  of  the  fibres 
one  with  another.  The  layer  being  thus  completed,  I 
proceed  to  wet  it,  saturate  it  with  the  liquid,  to  dry,  and 
press  it  in  a  similar  manner  to  that  hereinbefore  described. 
But,  although  straps  and  bands  require  the  greatest 
strength  in  the  direction  of  their  length,  I  abo  find  it  ne« 
ceasary  to  strengthen  them  in  the  lateral  direction,  by 
interposing  between  the  layers  of  longitudinal  fibres  se- 
veral layers  of  shorter  fibres  lying  across  the  strap.  If 
great  stiffness,  solidity,  and  firmness  be  required  in  the 
articles  to  be  made,  I  saturate  the  layer  or  layers  of  fibres 
with  the  liquid  as  hereinbefore  described,  and  afterwards 
press  it  very  lightly  with  the  roller  in  order  that  a  consider- 
able  quantity  of  the  substance  may  remain  incorporated 
with  the  layer  of  fibres,  because  the  comparative  solidity, 
stiffness,  and  firmness  of  the  article  will  depend  upon  the 
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1841.  quantity  of  the  dmUe  and  adhesiTe  sobfltance  remaining 
in  combination  with  the  fibres^  as  well  as  upon  the  d^ree 
of  pressure  to  which  the  layers  are  subjected  when  dried; 
and  ifj  after  saturation^  a  great  portion  of  the  Hqnid  be 
pressed  out,  the  softer  and  more  flexible  will  be  the  article 
whaoi  finished;  consequently^  when  I  intend  to  manufiio* 
ture  an  article  to  be  substituted  for  the  softer  kinds  of 
leather,  I  expose  the  layer  of  fibres,  after  being  saturated 
with  the  Uquidj  to  a  greater  degree  of  pressure,  so  aa  to 
drive  out  a  greater  proportion  of  the  liquid.  In  making 
an  article  of  the  kind  last  mentioned  I  find  it  convenient, 
before  I  use  the  liquid,  to  mix  with  it  about  one  fourth  of 
its  bulk  of  water :  after  adding  the  water  to  the  liquid, 
they  must  be  shaken  together  until  a  uniform  mixture  is 
produced;  and  it  must  be  used  whilst  in  this  state  of 
mixture.  From  what  I  have  heretnbefiire  stated,  and  £rom 
the  nature  of  the  process,  any  competent  manufiMstnrer 
will  be  led  to  make  a  proper  choice  of  the  fineness,  coarse^ 
ness,  and  kind  of  fibre  to  be  used  for  the  various  kinda 
and  qualities  of  the  articles  iatended  to  be  made.  It  is 
necessary  fiir  me  to  mention  here,  Hint,  when  I  make  use 
of  the  liquid  in  a  washed  or  purified  state,  I  take  care  to 
place  the  layers  or  fibres  to  be  saturated  therewith  in  a 
trough  made  of  some  of  the  whiter  woods,  such  aa 
sycamore,  or  American  pine,  or  such  as  will  communicate 
no  tinge  or  stain  to  the  liquid  or  fibres;  and  I  also  uae 
the  same  precaution  in  pressing  out  the  superfluous  quaa- 
tity  of  fluid,  by  effecting  the  pressure  between  boards  of 
the  same  kind :  and  I  have  also  to  state  that  the  liquid 
acts  upon  or  is  acted  upon  by  iron,  copper,  and  brass,  aad 
even  tin  in  a  slight  degree;  and  that  these  metals  coiii<* 
municate  a  stain  or  tinge  more  or  less  to  the  liquid  in 
contact  with  them :  but,  for  pressing  the  layers  of  fibres 
after  being  saturated  and  dried,  metal  plates  may  safely 
be  used,  and  are  necessary  to  give  a  smooth  or  glossy 
sniface. 
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**  It  will  often  happen^  on  acooont  of  the  great  variety 
of  purpose  to  wfciclt  tlie  article  may  be  applied^  tliat  it  may- 
or win  require  a  combination  of  the  fibres  of  several  sub- 
atances  to  be  mixed  together  and  formed  into  one  layer, 
er  the  combination  of  two  or  more  layers  in  whieh  the 
flbrea  of  one  layer  maj  be  of  a  di£Eerent  substance  from  the 
Mres  of  another  layer :  ft»r  instance,  in  making  the  article* 
as  a  ftt  substitute  for  leather  harness^  where  it  would  be  de- 
sirable to  combine  aneat  smootii  surfiEMX  to  great  strength,. 
I  interpose  one  or  more  layers  of  flax  or  hemp  between 
two  hy^B  of  cotton:  and  other  combinations  may  ber 
made,  according  to  the  properties  which  it  may  be  desired 
to  give  to  the  finished  article,  or  a»  economy  may  dictate.'^ 

The  specification  of  Hancock's  second  patent,  imroUed  Spediicmtion  of 
on  the  Mth  September,  1825,  stated  it  to  be  a  patent  ""for  ^^^^u' 
m  new  or  improved  manufacture  which  may  in  many  in- 
stances be  used  as  ^substitute  for  leather,  and  otherwise;  '^ 
and  the  description  of  the  alleged  invention  was  as  follows : 
*My  said  invention  consists  in  filling,  saturating,  and 
etmibinBig  vaiionafibrous  substances,  in  iheirmannfaetared 
and  unmanubctoied  state,  with  a  composition  which  leaves 
to  Ute  fibres  student  fieaeibUity,  and  at  the  same  time 
unites  and  consc^dates  them  into  one  mass,  thereby  in- 
creasing their  strength  and  durability,  and  producing  by 
tiMse  means  a  manufiu?ture  which  may  be  in  many  in- 
stances substituted  for  leather,  and  be  applied  to  other 
useful  purposes,  such  as,  soles  for  shoes  and  boots,  hose- 
pipes, pails,  and  other  articles  which  have  heretofore  been 
made  of  leather,  and  also  to  other  usefdl  purposes,  such 
as,  the  roofs  of  verandahs,  com  and  flour  sacks,  packing 
doihs,  and  tarpaulins.  The  fibrous  substances  I  employ 
in  this  manufiicture  are,  wool|  cotton,  hair,  silk,  flax,  hemp, 
earded,  combed,  or  hackled,  and  combined  with  the  same 
substances  woven  and  manufactured. 

**  As  the  same  process  is  applicable  to  all  the  combina- 
tions, it  win  be  necessary  to  describe  the  method  I  pursue 
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1841.  in  one  case  onlj^  as  any  Tariation  may  be  made  in  arrang- 
ing the  different  substances  at  the  discretion  of  the  ope- 
rator. 

''  I  take  a  piece  of  cotton  doth  of  any  convenient  size, 
and  strain  it  on  a  board,  and  spread  over  it  with  a  spatula 
or  other  convenient  instrument  a  full  coating  of  one  of  the 
compounds  to  be  hereinafter  described.  I  then  spread  on 
or  over  the  compound  a  layer  of  carded  cotton,  somewhat 
similar  to  the  article  known  by  the  name  of  wadding, 
spreading  over  this  again  another  piece  of  cotton  doth 
prepared  as  the  first.  I  then  submit  the  whole  to  siif- 
fident  pressure  between  boards  or  plates  of  metal^ 
either  passing  them  through  or  between  rollers  or  other- 
wise, to  force  the  composition  quite  through  the  layer  of 
carded  cotton.  I  then  carefully  remove  it  from  the  boards 
or  plates,  and  leave  it  to  dry  either  in  the  open  air  or  in  a 
warm  room,  heated  to  eighty  or  ninety  degrees  of  tern-- 
perature,  and  proceed  to  make  others  in  the  same  manner. 
When  I  percdve  that  they  are  nearly  or  quite  dry,  I  again 
submit  them  to  the  press,  or,  if  one  of  these  strata  is  not 
suffident  to  make  up  the  thickness  I  require,  I  put  two^ 
three,  four,  or  more  together,  spreading  the  said  compound 
on  the  surfaces  again,  if  necessary,  and  increasing  the 
pressure.  After  they  have  been  in  the  press  some  hours^ 
they  may  again  be  exposed  to  the  air,  or  returned  to  the 
warm  room,  to  complete  the  drying,  and,  if  necessary^ 
pressed  again.  When  I  wish  to  have  the  carded  cotton 
for  dther  or  both  surfaces,  I  carefully  separate,  at  the  end 
of  two  or  more  pressings,  the  last  layer  or  layers  of  cloth 
from  the  cotton  below  it,  soon  after  I  take  it  out  of  the 
press  (as  it  will  then  separate),  and  proceed  as  before  de- 
scribed. In  this  manner  I  introduce  into  this  manufacture 
hair,  wool,  silk,  hemp,  and  the  like,  or  any  mixture  of 
these  fibrous  substances,  or  any  or  all  of  them  mixed  with 
chopped  hemp  or  tow  and  carded  together;  or,  I  hackle  or 
comb  hemp  or  flax,  and  lay  the  fibres  parallel  with  each 
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otiher^  and  combine  any  intermixtare  of  these  ditferent  •i84l. 
materials  with  the  different  kinds  of  manuGEUStored  wool^ 
aolky  linen^  cotton^  and  the  Uke,  according  to  the  purpose 
to  which  the  article  is  to  be  applied^  or  as  economy  may 
dictate.  For  soles  of  shoes  and  boots,  I  prefer  wool,  hair, 
-and  cotton,  in  about  equal  proportions;  for  hose-pipes, 
pills,  and  accoutrements,  chopped  hemp,  tow,  and  cotton. 
I  prefer  the  woven  materials  to  be  made  of  wool  or  cotton, 
and  these  of  an  open,  loose,  and  coarse  texture,  except- 
ing where  it  is  intended  for  a  finer  surface;  in  such 
<saaeB,  I  choose  the  fabric  of  a  finer  quality.  If  the  article 
18  required  to  have  a  smooth  surface,  I  produce  it  by 
uring  polished  metal  plates  the  last  time  the  article  is 
pressed. 

"  I  make  the  compound  or  compounds  with  which  I 
■unite  or  combine  the  said  substances,  as  foUows : — ^No.  1. 
I  take  21bs.  of  caoutchouc  dissolved  in  one  gallon  of  equal 
parts  of  oil  of  turpentine  and  highly-rectified  coal-tar  oil, 
6  OS.  of  black  resin,  2  lbs.  of  strong  glue  size,  and  1  lb.  of 
ochre,  powdered  pumice,  or  whiting,  and  mix  the  whole  to* 
gether:  orKo.  2.  l|lbs.  of  caoutchouc,  dissolved  as  before 
stated,  1  lb.  of  strong  glue  size ;  I  melt  and  mix  the  resin 
and  size  in  a  water  or  steam  bath,  and  add  the  other  ingre* 
dients,  stirring  the  whole  until  it  is  mixed  throughout. 
The  solution  of  the  caoutchouc  is  expedited  by  a  water  or 
steam  bath,  and  the  undissolved  portions  may  be  separated 
by  straining  it  through  a  fine  wire  or  other  sieve.  The 
mixture  No.  1  is  applicable  to  articles  where  stiffness  and 
cheapness  are  required.  No.  2  is  preferable  when  pliancy 
and  strength  are  more  required.  But  I  think  it  proper 
here  to  state  that  the  proportions  above  mentioned  may  be 
varied  according  to  the  different  applications  of  the  article 
to  be  manufactured.  If  varied  qualities  of  stiffness  or 
cheapness  should  be  desired,  the  proportions  of  size  and 
whitings  may  be  increased  till  they  make  up  one  third  of 
the  mass.    If  flexibility  be  required,  the  quantity  of  dis- 
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1841.  flolved  caoutchouc  in  tha  compound  No.  2  may  be  in^. 
creased,  and  eapeeiaUy  where  great  strength  and  pUancj- 
are  required.  This  last  is  also  preferable  fnr  articles  that 
are  to  be  much  exposed  to  the  weather.'^ 
SpeciflcaUon  of  The  Specification  of  Potter  and  Horsfall's  patent,  inroUed 
HoSaivfpa.  *^«  8'd  October,  1889,  stated  it  to  be  for  "  an  in^^roro- 
tent  .ment  or  improvements  in  cards  for  carding  Tarious  fibrous 

substances,  part  of  which  improvements  may  be  used  as  a 
snbstitute  for  leather,-''  and  the  description  of  the  alleged 
invention  was  as  follows: — ''We^  tha  said  John  Potter 
and  William  HorsfitU*  do  dedare  the  nature  of  our  inveoi- 
tion  of  &c.,  to  consist  in  the  manufacture  of  a  new  mate- 
rial or  substance  for  receiTing  the  wire  teeth  which  have 
hitherto  for  the  most  part  been  set  in  leather;  and  we  shall 
now  proceed  to  describe  the  manner  in  which  the  same  ia 
to  be  performed  and  carried  into  i^ect«  In  the  first  place, 
we  provide  a  woven  fiibric  of  a  peculiar  oonatnictioiiy 
which  we  manufacture  as  follows : — we  make  the  warp  or 
chain  of  a  material  possessed  of  the  greatest  possible 
straigth  and  the  least  elasticity,  such  as  yam  or  thread 
made  of  flax,  hemp,  or  cotton,  which  yam  or  thread  we 
prefer  to  be  made  of  two  or  three  folds  or  strands  doubled 
and  twisted  together.  The  warp  being  in  the  loom,  it  is 
to  be  made  into  doth  by  being  shot  or  wefted  widi  woollen 
weft,  that  is,  with  yam  or  thread  composed  of  sheep's 
wool,  The  cloth  being  woven,  it  is  next  to  be  deansed  or 
scoured  so  as  to  free  it  from  any  oil  or  other  impurities^ 
and  milled,  by  which  latter  process  the  bhtic  is  brought 
to  the  requisite  thickness  by  being  milled  up  in  width,  or 
in  the  direction  of  the  thread  or  yam  of  wool.  By  thia 
means  we  obtain  a  doth  capable  of  resLsting  a  very  oonsi* 
derable  strain  or  tension  in  the  direction  of  the  waip, 
whilst  the  body  of  the  doth  itself  remains  exceedingly  aoft 
and  porous.  We  find  that,  for  most  kinds  of  cards,  cloth 
milled  up  to  such  a  thickness  as  that  one  yard  in  length 
by  twenty^seven  inches  in  width  shall  wdgh  from  14  os. 
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te  16  OS.  ETmrdupcna^  is  the  most  miitable^  thoi^  it  wiH        1B41. 
be  evident  duU;  then  proportions  maybe  varied  as  circom* 
tjiiiflpi  may  require.    ISie  middle  qualities  of  dieep's  wool 
wm  mwHtfr  most  anitaUe  for  making  this  description  of 
ibe  ciotb,  being  prefisrable  to  either  the  finest  or  coarsest 
sofftB.    To  persons  engaged  in  the  vooUen  mann&cture 
thflae  insAmctians  will  be  snfficieiit  to  enable  them  to  make 
Ae  dodi.    If  the  cards  to  be  manufactured  are  intended 
for  filet  cards^  the  doth  is  next  to  be  torn  up  lengthwise 
of  the  piece  into  strips  of  a  suitable  width :  but>  if  sheet 
ends  are  intended,  the  doth  is  to  be  cut  crosswise^  making 
the  nsosl  aUowancei  as  when  nsing  leather  fer  the  ipaoi 
na  eedi  mde  for  the  purpose  of  affixing  the  wm  cards  to 
Iks  eflindcr  of  the  carding  aigine :  a  suffident  number  of 
i  dbort  pieces  of  doth  are  to  be  sewn  together  at  the 
^so  ss  to  form  a  fillet  or  bdt»  by  whidi  the  subsequent 
I  will  be  Ihcilitated. 
"The  doth  dins  prepared  is  passed  through  a  sdntion 
of  India  rabber,  known  to  the  trade  as  India  rubber  var^ 
uUh  or  cement ;  and  in  the  passiug  of  tiie  fiibric  a  quan- 
tity of  the  irafmsh  will  adhere  to  the  surfsoe,  and  the 
hhrie  in  this  state  is  wound  tightly  up^  and  allowed  to 
atasd  a  Sbw  miantes^  then  is  unrolled  and  passed  a  second 
tune  thon^  the  Tsmish,  by  which  means  a  still  farther 
proportion  of  the  India  rubber  yamish  will  adhere  to  the 
dott,  and,  being  again  tightly  wound  up^  it  is  to  remain  a 
lengith  of  time  to  allow  the  Tamiih  to  penetrate 
abscHrbed  by  the  dotii.    It  is  nsually  necesssry 
to  pass  the  cloth  a  third  time  through  the  yamish^  after 
which  we  generally  find  that  tiie  doth  is  saturated;  and, 
being  again  left  as  before  in  the  coil,  the  whole  mass  be- 
coases  eqnalty  and  completely  penetrated  by  the  Tarnish. 
Its  being  in  this  state  may  be  known  by  the  doth  assum- 
ing a  aemi-tronsparent  appearance.    The  coil  is  then  un- 
and  exposed  to  the  atmosphere  so  as  to  allow  the 
i  to  diy,  after  which  it  is  to  be  drawn  once  or  twice 
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4841.  tlirougli  the  varnish,  by  which  the  cloth  will  imbibe  a  fur* 
ther  portion  of  it,  so  as  to  fill  up  the  pores  or  interstices 
which  the  operation  of  drying  has  left  open.  If  this  pitH' 
cess  has  been  properly  conducted,  the  fabric  will  now  con- 
sist  of  nearly  one  third  caoutchouc  or  India  rubber,  and 
two  thirds  cloth,  by  weight ;  but  these  quantities  may  be 
varied.  The  India  rubber  or  caoutchouc  varnish  or  cement 
being  an  article  that  may  be  freely  purchased,  and  the 
modes  of  preparation  being  well  known,  it  is  unnecessary 
further  to  particularize  it. 

''  The  preparation  of  our  improved  material  being  thus 
far  completed,  we  next  cover  it  on  each  side  with  a  mix«» 
ture  of  ochre  and  weak  size,  which,  by  destroying  the 
f^hesiveness  of  the  India  rubber,  facilitates  the  subsequent 
operation  of  inserting  the  wire  teeth,  and  also  gives  to 
the  fabric  more  of  the  appearance  of  leather.  When  this 
coating  is  dry,  the  compound  fabric  produced  by  the  ope* 
ration  above  specified  is  to  be  passed  between  a  pair  of 
weighty  rollers,  or  otherwise  submitted  to  a  considerable 
pressure,  by  which  means  the  &bric  becomes  filler  and 
more  compact,  and  in  short  becomes  possessed  of  the  qua«» 
lities  which  persons  acquainted  with  the  card-making  busi« 
ness  know  to  be  so  highly  desirable,  namely,  that  of 
being  extremely  elastic  in  the  direction  of  the  thichMS  of 
the  fabric,  so  as  to  impart  as  it  wire  the  elasticity  to  the 
mre  teeth  when  set,  while  in  the  direction  of  its  length  or 
warp  it  is  nearly  non-elastic.  In  this  state  it  is  ready  to 
receive  the  wire  which  is  to  form  the  cards,  for  which  pur- 
pose we  prefer  using  the  card-making  machinery;  and  the 
jprocess  being  exactly  the  same  as  that  now  in  use  for 
making  leather  cards,  simply  substituting  the  fabric  or 
.cloth  above  described  in  the  place  of  leather,  it  not  need 
be  described  here. 

'^Though  the  process  above  described  is  the  one  we 
generally  prefer  for  carrying  out  our  invention,  we  some- 
times vary  the  process  in  the  following  manner,  which 
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may  in  some  cases  be  considered  preferable.  Instead  of  184h 
the  fabric  above  described,  composed  of  warp  of  flax,  hemp, 
or  cotton,  and  of  woollen  weft,  we  use  in  this  case  a  jhbric 
composed  entirely  of  sheep's  wool,  and  milled  to  sach  an 
extent  that  one  yard  in  length  by  twenty-seven  inches  in 
width  shall  weigh  ten  or  twelve  ounces  avoirdupois,  or 
thereabouts :  this  doth  is  to  be  saturated  with  the  caout- 
chouc in  tiie  manner  already  described,  and  afterwards 
cemented  with  the  India  rubber  varnish  or  cement  to  a 
back  of  strong  cloth,  composed,  like  the  warp  in  the  for- 
mer case,  of  flax,  hemp,  or  cotton,  for  which  it  is  intended 
as  a  substitute,  in  order  to  prevent  longitudinal  stretching. 
The  exposed  surface  of  the  cloth  being  covered  with  a 
coating  of  ochre  and  glue  size,  and  afterwards,  the  whole 
ftbric  bdng  submitted  to  considerable  pressure  from  the 
action  of  rollers  or  otherwise,  the  process  is  complete,  and 
the  fabric  is  now  ready  to  receive  the  wire. 

"  Though  we  find  the  process  above  described  perfectly 
adequate  to  the  purpose  of  impregnating  the  woven  fabric 
with  caoutchouc,  yet,  as  the  same  is  somewhat  slow,  we 
generally  employ  certain  machinery  or  apparatus  for  pro- 
ducing the  same  result  in  a  more  economical  manner, 
which  we  will  now  describe.  [Here  followed  a  particular 
description  of  the  machinery  and  of  the  mode  of  using  it. 
The  specification  then  proceeded  as  follows :] 

''  When  the  solvent  is  evaporated,  the  other  surface  of 
the  doth  is  to  be  finished  in  the  same  way  afterwards ; 
both  surfaces  being  covered  with  the  coating  of  ochre  and 
glue  size,  and  the  compound  fabric  thus  produced  being 
submitted  to  pressure  as  before,  it  will  be  ready  for  the 
•card-making  machine.  Though  we  have  described  this 
machine  as  applied  only  to  the  purpose  of  saturating  nar- 
row strips  of  cloth,  it  may  obviously  be  adapted  to  such 
wider  widths  as  may  be  required,  by  simply  making  the 
machine  of  suffidently  large  dimensions.  A  piece  of  doth 
irfaich  is  a  proper  width  for  sheet  cards,  for  instance,  may 
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"be  saturated  vitk  the  caontchoae  almost  witib  tbe  same 
fiunlity  as  a  nsiroir  strip^  and,  whea  finished,  may  be  cot 
across  into  sheets  of  the  proper  -width  ready  for  the 
madiine. 

"  Having  described  the  natove  of  our  inFention,  and 
diewn  how  it  is  to  be  carried  into  eflPeet,  we  would  have  it 
midemtood  that  we  do  not  claim  any  of  the  macbiBeryi 
appsratas,  or  means  herein  described,  which  are  incident 
to  tiie  carrying  ont  oar  invention;  but  we  declare  tiiat  oar 
invention  consists — first,  of  the  mode  of  producing  a  doth 
or  fiibric,  by  combining  sheep's  wool  and  caontchonc  toge» 
Aer  with  a  third  material,  which  third  material  may  be 
either  flax,  hemp,  or  cotton,  or  a  mixture  of  l^e  same,  tbe 
fabric  being  ftdled  or  milled  to  a  proper  ^thickness,  before 
applying  the  India  rubber;  such  fitbric  being  peculiarly 
adapted  to  the  making  of  wire  csrds,  and  also  as  a  substi^ 
tnte  for  leather  finr  other  purposes — secondly,  we  daim  as 
our  invention  the  application  and  combination  of  the 
woollen  doth,  milled  or  fulled  to  a  proper  thickness,  and 
afterwards  saturated  with  caoutdiouc,  and  cemented  on  a 
hadL  of  strong  doth  composed  of  fla3^  hemp,  or  cotton, 
as  a  substitute  for  leather  in  the  making  of  wire  cards— 
and  lastly,  we  would  have  it  understood  that  we  are  aware 
that  various  descriptions  of  fabrics  have  been  coated  with 
India  rubber,  and  have  or  may  have  been  used  as  a  sub- 
stitute for  leather,  and  have  or  may  have  been  employed 
in  making  wire  cards;  we  do  not,  therefore,  claim  the 
coating  fitbrics  in  general  with  India  rubber,  but  only  the 
peculisr  fabric  above  described/' 

Several  witnesses^  as  well  practical  as  scientifio,  were 
then  called,  who  stated  that  the  prindple  of  the  manuftft- 
tures  respectivdy  described  in  the  specifications  of  the 
plaintiff  and  defendants,  was  essentially  different,  as  well 
in  the  materials  used  and  the  mode  in  which  they  were  put 
together,  as  in  the  operation  or  result  of  their  combination 
— the  one  process  being  wholly  mechanical,  the  other 
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«lrictl7  chemical^  and  the  effect  of  the  fonner  beii^  to  184L 
^m  eUuiiciiy,  sad  of  the  latter  to  ^^e  str&ngQi  mdfleari^ 
MKiyorpKaneg,  but  imparting  only  ayerjrsUglhfc  additional 
ehatidtf  to  the  card:  that  the  iMX>portion  which  the  India 
mbber  bon  to  the  doth  as  nsed  by  the  plaintiff  was  gene- 
ndly  abont  three  to  one^  whereas  the  proportion  of  India 
nhber  aohtion  used  by  the  defendant  was  fiiom  20  to  49 
fer  eent.  only;  and  that  India  mbber  as  imparted  was 
who&y  unfit  for  tiie  purpose  desciibed  in  the  j^aintiff'a 
qwrifination,  never  being  snficientJy  free  from  imperfofr- 
tions.  lliey  also  stated^  that,  in  their  judgment^  the  ma- 
terial described  in  the  plaintiff's  ^pecificatiwi,  though  use* 
fnl  for  fiUeU^  conld  not  profitably  be  nsed  for  iheet  cards 
or  top  cardi,  by  reason  of  the  difficulty  an  applying  the 
requiate  degree  of  lateral  pressure  to  make  them  fit  dose 
to  the  ^finder- or  Uoek:  none  of  these  witnesses^  howerer^ 
had  seen  tiiem  so  used. 

One  Hemmingway,  a  eard*maker  residing  near  Leedsi  Haneoci'ima^ 
proved  tliat  he  had  in  the  year  lB26MKle  cards  with  badbs  ^lliiTim 
of  Hancoelc's  material;  that  he  made  and  sold  a  oonsider* 
able  quantity;  and  that  he  would  have  continued  to  use 
the  artide  as  a  substitute  for  leather^  bat  for  a  difficulty 
tiiat  was  eiperienced  in  tiie  insertion  of  the  dents  or  teeth 
therein  (IS). 

Mr.  Hancock  and  several  other  witnesses  were  also  called 
tor  die  purpose  of  proving  that  Hancock's  patent  leather 
(as  it  WS0  called)  had  been  used  for  card  backs:  bnt  their 
evidence  did  not  tend  to  shew  that  it  had  been  snccessfuL 

The  defendants'  witnesses  further  stated,  that,  in  their 
judgment,  it  was  not  practicable  to  use  cards  with  the  back 

(13)  In  cDothtr  csfs  (Walton  v.  ing  worn  .in  eoaseqnence  of  ths 

Bateman)  for  an  alleged  infringe-  roughness  of  the  composition  used 

ment  of  the  same  patent,  this  difB-  in  the  manufacture  of  Hancock's 

cnlty  was  slated  to  arise  from  the  patent  leather,  wherehy  the  holes 

points  or  prickers  of  the  machine  varied  in  size  and  the  dents  or  teeth 

nsed  to  perforate  the  stuff  becom-  were  hrregularly  inserted* 


Potter. 
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184i;  of  India  rubber  alone ;  and  that^  npon  the  face  of  the  spe- 
Waltok  cification^  it  was  doubtful  whether  or  not  the  teeth  were 
intended  to  be  passed  through  the  cloth  back. 

At  the  close  of  the  plaintiff's  case,  his  lordship  was 
pressed  to  nonsuit,  on  the  ground  that  the  article  made 
by  the  plaintiff  was  not  proved  to  be  a  new  invention,  and 
that  the  specification  did  not  sufficiently  describe  the  mode 
of  making  it,  and  also  that  it  did  not  appear  from  the  spe- 
cification that  the  alleged  invention  was  one  that  could 
properly  be  the  subject  of  a  patent,  being  merely  the  ap- 
plication  of  a  known  substance  to  a  purpose  to  which  it 
had  before  been  applied. 

His  lordship,  however,  declined  to  nonsuit  the  plaintiff: 
and,  having  summed  up  thcTcase  to  the  jury  in  the  terms 
of  the  several  issues,  contrasting  the  description  in  the 
plaintiff's  specification  with  those  of  the  defendants  and 
Hancock  respectively,  he  was  requested  by  the  defendants' 
counsel  to  ask  the  opinion  of  the  jury  upon  the  following 
questions — ^first,  ''  whether  the  mode  adopted  by  the  de- 
fendants of  saturating  the  doth  with  dissolved  India  rub- 
ber, was  not  known  to  and  practised  by  Hancock  before 
the  date  of  the  plaintiff's  patent'' — ^secondly,  ''whether  or 
not,  if  the  dents  or  teeth  were  fixed  in  the  fillet  [i.  e.  the 
sheet  of  India  rubber]  and  then  cemented  to  the  cylinder, 
without  any  linen  at  the  back,  it  would  answer  the  purpose 
of  a  sheet  card."  His  lordship  refused  to  comply  with  this 
request,  observing  that  he  had  substantially  presented  to 
the  jury  every  question  that  was  raised  upon  the  record. 

The  jury  found  for  the  plaintiff  upon  all  the  issues. 

ChanneU,  Serjeant,  in  Easter  Term  last,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendants  (14),  or 


(14)  The  leave  reserved  at  the      was  open  to  the  defendants  upon 
trial,  was,  to  enter  a  nonsuit,  if  the      the  record, 
objection  ut^ed  to  the  specification 
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to  arrest  the  judgment,  or  for  a  new  trial  on  tLe  ground        1841. 
of  misdirection  and  that  the  verdict  was  against  evi* 
dence. 

Wiide  and  Bompaa,  Serjeants  {AddUon  was  with  them), 
shewed  cause. — ^There  is  no  foundation  for  that  part  of  the  At  to  the  ar- 
motion  that  seeks  to  arrest  the  judgment.    The  question  ^ntl       ' 
axises  upon  the  fourth  plea,  which  states  that  the  specific' 
cation  inrolled  as  in  the  declaration  mentioned  was  and  is 
as  follows;  and  then,  after  setting  out  the  specification, 
proceeds  to  aver  that  certain  cards,  that  is  to  say,  sheet 
cards  and  top  cards,  were  before  and  at  the  time  of  the 
granting  the  said  letters  patent  cards  for  carding  cotton 
and  other  fibrous  substances  within  the  meaning  of  the 
said  letters  patent  and  of  the  said  specification,  and  during 
an  that  time  were  ordinary  cards  within  such  meaning,  and 
in  general  and  known  use,  and  that  the  said  invention  was 
and  is  unfitted  and  useless  for  the  purpose  of  the  con^ 
stmction  of  sheet  cards  and  top  cards,  or  either  of  them, 
as  daamed  and  described  in  and  by  the  said  letters  patent 
and  specification.    It  is  only  firom  the  specification  thus 
set  forth  that  the  court  can  collect  firom  the  face  of  the 
record  what  the  plaintiff's  invention  is.    The  objection  is, 
that  the  subject-matter  of  the  alleged  invention  is  not 
such  as  will  sustain  a  patent,  that  the  article  for  which  the 
patent  is  taken  out  is  not  a  new  manufacture  within  the 
statute  of  James.    The  nature  of  the  patent  is  not  dis* 
dosed  by  the  declaration.     How,  then,  is  the  court  to  ac- 
quire a  knowledge  of  the  nature  of  the  plaintiff's  invention, 
so  as  to  be  enabled  to  decide  whether  it  is  or  is  not  the  pro- 
per subject  of  a  patent,  a  new  manufacture?    Clearly  not 
by  this  mode  of  pleading.    The  defendants  might  by  apt 
averments  have  shewn  what  was  the  nature  of  the  alleged 
invention,  and  then  averred  that  it  was  not  a  new  manu* 
facture  within  the  statute :  and  then  the  question  might 
have  bectn  raised  before  the  court  by  demurrer.    But  here 
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iSie  specification  is  merely  istrodaced  in  the  fbortk  plea, 
and  referred  to  ia  the  fifth,  m  order  to  shewthe  materiality 
of  the  issues  tendered  by  those  pleas  respectively.  Now;  it 
is  perfectly  clear  that  matter  that  is  stated  in  a  plea  with 
a  view*  to  the  introduction  of  averments  of  fiacts  on  which 
ik  is  proposed  to  tender  an  issne,  is  not  be£»e  the  oouFt  in 
audi  a  shape  as  diat  it  may  be  made  the  fbondation  of  a^ 
motion  i&  arrest  of  judgment.  The  phdntiff  was  bound 
to  take  iflsois  upon  some  material  allegation  in  the  plea* 
To  what  extent  and  for  what  purpose  does  his  passti^  by 
tiie  introductory  matter  admit  die  truth  of  it  ?  Suppose 
tiie  defendants  had  in  one  plea  denied  the  inrolment  of  a 
specification,  and  in  another  had  set  it  out  in  the  manner 
and  for  the  purpose  they  have  done  in  this  fourth  plea — 
eould  the  plaintiff  have  insisted  upon  his  right  to  the  ver- 
dict on  the  former  issue  by  reason  of  the  supposed  admis- 
sion in  the  latter?  Clearly  not:  for,  the  rule  ia  well 
established  that  matter  that  is  admitted,-  by  not  being 
traversed,  in  one  plea,  cannot  be  used  as  an  admisBion 
except  for  the  purpose  of  that  particular  plea  (16)^  The 
issue,  therefore,  being  disposed  of,  the  whole  matter  of  the 
plea  is  disposed  of :  it  is  no  longer  before  the  court. 

In  order  to  render  the  other  points  in  the  case  more  in- 
tdligible,  it  may  be  convenient  to  give  a  brief  outline  of  the 
nature  of  eards,  and  of  the  improvements  in  their  mann- 
fiftcture  of  which  the  plaintiff  claims  to  be  the  inventor. 
Formerly,  cards  for  carding  wool,  cotton,  and  other  fibrous 
substances  were  made  of  small  staples  or  teeth  inserted 
(first  by  hand>  and  afterwards;;  by  a  machine  for  which  one 
Dyer  had  obtained  a  patent,  which  expired  in  1825,  and  a 
fturther  patent  for  improvements  therein,  which  expired  in 
1889)  in  fillets  or  sheets  of  leather.  The  leather,  by  rea- 
son of  its.  rigidity  and  inequaHly,  being  found  to  be  imper- 
fisotty  adapted  to  the  purpose,  attempts  were  firom  time  to 


(15)  See  Galloway  v.  JsoksoD,  ante,  Vol.  3,  p.  75S. 
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tuie  made  to  diaeover  an  efficient  anfastitute.  Isk  the  yeav 
18d4^  a  pataot  waa  taken  out  by  one  Hancock  for  an 
aitiofe  which  was  produced  by  saturatmg  filaments  or 
fibrea  of  flaXy  Imudqp^  cotton;^  wool,  and  other  matters  of  the 
like  nature^  in  a  Uqntd  which  he-  in  his  specification  de** 
acribed  as  the  juice  of  the  Heycea  tree,  or  the  substance 
known  as  eaoutchoAC^  or  India  rubber,  ear  elastic  gum,  and 
aobmitting  l^e  mass  ao  aatuiated  to  preaaore.  Thir  artida 
waa  deaigned  bj  the  inyentor,  not  for  card^but  forgeneral 
nae  aa  a  aubatitute  for  leather.  It  was  no  part  of  hia  object 
to  prodttce  a  sttbatanee  having  any  greater  degree  of  elaa^^ 
tidty  than  is  ordinarily  poaaeaaed  by  leather^  The  Squid 
he  proposed  to  use — ^the  juice  of  the  Hevoda  tree — ^though 
known  it  appeara  to  men  of  science,  never  came  intx>  this 
eoontry  in  any  considerable  quantities,  as  an  aftide  at 
traffic  In  hdi,  Hancock's  first  notion  aeema  to  have  been 
perfectly  chimerical.  In  the  following  year,  however,  a 
aeeond  patent  waa  taken  out  hy  the  same  individual  for  an 
improved  manufacture  which  might  be  for  many  puiposea 
used  aa  a  aubatitute  for  leather.  Thia  artiele  was  formed 
by  the  aaturaticm  of  yarioua  fibroua  aubatanoea  in  their 
manufactured  and  unmanufactured  states  with  a  compound 
of  diaaolved  caoutchonc  mixed  with  aeveral  other  aub- 
atanoea. But,  fike  the  fi>rmer,  it  neither  poaaeaaed  nor  waa 
intended  to  poaaeaa  any  great  degree  of  elaaticity.  It  waa 
tried  aa  a  snbatitnte  for  leather  in  the  manufacture  of  cards, 
and  waa  found  ineffici^it ;  and  no  more  waa  heard  of  it  for 
that  porpoae  until  it  waa  brought  forward  upon  the  trial  of 
tluacattae.  The  plaintiff,  himself  a  manu&cturer,  and  know-* 
ing  what  were  the  defects  of  the  old  cards,  and  the  precise 
direction  in  whidi  improvement  in  their  structure  was  desirw 
abl^  succeeded  in  producing  the  article  for  which  his 
patsnt  was  obtained.  His  mode  of  producing  it  is  thus 
described  in  his  specification.  Slices  of  caoutchouc  ov 
BuDa  rubber  cut  from  blocks  (as  imported,  if  pasmbk)  are 
to  be  eemented  with  India  rubber  cement  to  fillets  of  linen 
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1841.  or  other  cloth ;  the  article  is  then  to  be  pricked  or  pierced 
by  an  engine,  and  the  dents  or  teeth  inserted  in  the  usual 
way.  The  card  thus  formed  may  either  be  nailed  to  the 
cylinder  of  the  carding  engine  or  fastened  thereto  with 
cement;  in  which  latter  case,  the  inventor  recommends 
that  the  cloth  back  be  removed.  The  patent  is  distinctly 
fimited  to  the  application  or  adaptation  of  caoutchouc  or 
India  rubber  as  the  fillet  or  sheet  or  medium  in  which  the 
dents  or  teeth  are  to  be  set  together  in  the  manufacture 
of  cards  as  above  described.  The  article  produced  by  the 
defendants,  and  for  which  their  patent  is  taken  out,  does 
not  vary  in  substance  from  the  plaintiff's  manufacture; 
the  only  difference  being,  that,  instead  of  applying  the 
India  rubber  in  a  solid  state,  they  render  it  fluid  by  means 
of  certain  solvents,  the  evaporation  of  which  after  the  cloth 
has  been  saturated  or  impregnated  with  it,  leaves  a  coat- 
ing of  India  rubber  on  either  side ;  by  which  means  the 
same  result  as  that  contemplated  by  the  plaintiff's  pa- 
tent is  attained,  viz.  an  extraordinary  degree  of  elasticity 
in  the  direction  of  the  thickness  of  the  material,  giving 
a  freer  action  to  the  dents  or  teeth  in  the  process  of 
carding. 
First  inue.  '  Upon  the  first  issue,  the  question  simply  was  whether 
the  article  made  by  the  defendants  was  an  infringement 
of  the  plaintiff's  patent.  The  juiy  were  satisfied  that  it 
was :  and  that  conclusion  was  fully  warranted  by  the  evi- 
dence. The  object  of  both  was,  to  communicate  to  the 
wire  the  elasticity  of  the  India  rubber.  The  entire  article 
produced  by  the  plaintiff,  is,  the  India  rubber  fillets,  the 
dents  or  teeth  being  introduced  with  regularity  and  uni- 
formity by  the  aid  of  a  linen  or  other  cloth  placed  at  the 
back.  The  article  produced  by  the  defendants  differs  only 
in  this,  that  the  India  rubber  is  applied  in  a  state  qf  solu- 
tion, and  is  afterwards,  by  evaporation  of  the  solvent,  re- 
stored as  nearly  as  possible  to  its  original  condition.  Caa 
it  be  said,  that,  in  so  doing,  they  are  not  availing  themselves 
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of  tlie  spirit  and  substance  of  the  plaintiff's  invention —  1641. 
applying  and  adapting  the  material  known  by  the  name  of 
caontchonc  or  India  rubber  as  a  substitute  for  leather  in 
the  construction  of  cards^  in  order  to  give  them  a  superior 
degree  of  elasticity  and  durability  7  Part  of  the  plaintiff's 
description  is^  that  the  cloth  may  be  placed  between  two 
layers  of  India  rubber.  The  defendant  does  this  by  a  pro- 
cess differing  slightly  from  the  plaintiff's  process.  With- 
out the  India  rubber,  the  cloth  produced  by  the  defendants 
would  be  whoUy  inapplicable  to  the  making  of  cards.  The 
real  question  is,  whether,  at  the  time  they  receive  the  dents 
or  teeth,  the  two  articles  are  not  substantially  the  same : 
for,  if  they  are,  the  defendants'  manufacture  is  a  distinct 
infringement  of  the  plaintiff's  patent.  And  that  was  proved 
beyond  the  possibility  of  doubt. 

Upon  tho  second  and  third  issues  the  question  mainly  second  and 
turned  upon  whether  or  not  the  plaintiff's  invention  *^*  "•"*"• 
was  borrowed  from  Hancock's  specifications.  Now,  it 
is  impofiflible  to  look  at  those  specifications  without  be- 
ing satisfied  that  the  process  or  method  adopted  by  Han- 
cock was  totally  different  from  that  of  the  plaintiff;  and 
so  thought  the  jury.  Hancock,  it  is  true,  used  caout-> 
chouc  or  India  rubber:  but  the  effect  of  the  combina- 
tion in  which  he  used  it  was  entirely  to  destroy  the  only 
quality  it  possessed  [upon  which  the  plaintiff  relied  for 
producing  the  result  at  which  he  aimed,  viz.  its  elasticity. 
Hancock's  object  was,  to  produce  an  hrticle  to  resemble 
leather:  the  plaintiff's,  to  produce  something  that  should 
possess  as  little  of  the  character  of  leather  as  it  is  possible 
to  conceive.  A  whole  host  of  witnesses  from  all  parts  of  the 
country  concurred  in  declaring  the  plaintiff's  invention  to 
be  perfectly  distinct  from  Hancock's,  and  to  be  both  new 
and  usefuL 

The  fourUi  issue  was  whether  or  not  the  material  de-     Fourth  issue. 
scribed  in  the  plaintiff's  specification  was  fitted  and  useful 
for  the  purpose  of  the  construction  of  sheet  cards  and  top 
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1841.  ^  cards.  Upon  that  subject,  witnesses  called  on  the  plain- 
tiff's part,  speaking  not  only  to  matter  of  opinion,  but  of 
experience  also,  proved  that  it  was  equally  well  adapted  for 
sheet  cards  and  top  cards  as  for  fillets.  On  the  part  of 
the  defendants  there  was  nothing  opposed  to  this  but  con« 
jecture ;  and,  of  the  value  of  that  conjecture,  the  jury,  who 
had  the  witnesses  before  them,  were  the  best  judges. 
Fifth  issue.  As  to  the  Construction  of  the  specification — ^the  question 

is,  not  whether  the  language  used  is  that  which  is  the  best 
adapted  to  express  the  meaning  of  the  party,  but  whether, 
upon  the  whole  surface  of  the  document,  enough  does  not 
appear  to  enable  a  workman  of  ordinary  skill  and  under- 
standing, by  following  the  directions,  to  make  the  furtide 
described — ^to  enable  the  public  to  acquire  the  benefit  of 
the  invention.  The  description  is  complete  and  perfect 
when  the  patentee  tells  the  world  how  his  cards  are  to  be 
made :  his  suggestion  as  to  the  best  mode  of  using  them 
forms  no  part  of  his  patent.  It  distinctly  appears  that  the 
dents  or  teeth  are  to  be  put  through  the  cloth  back ;  and 
the  objection  that  the  mode  of  removing  the  doth  is  not 
defined  with  clearness  and  accuracy,  is  not  open  to  the 
defendants  upon  the  notice  of  objections  they  have  de- 
livered. The  plaintiff's  witnesses,  however,  proved  that 
the  removal  of  the  cloth  after  the  teeth  were  inserted  was 
a  work  of  no  difficulty.  In  Haworih  v.  Hardcastle,  4i  M. 
&  Scott,  720,  1  New  Cases,  182,  the  plaintiff  had  obtained 
a  patent  for  the  application  of  certain  machinery  or  appa- 
ratus adapted  to  facilitate  the  operation  of  drying  calicos, 
muslins,  linens,  or  other  similar  fabrics.  The  specification, 
after  describing  the  mode  of  hanging  out  the  cloth  for  the 
purpose  of  drying,  stated  the  machinery  or  apparatus  to  be 
also  adapted  to  perform  the  operation  of  taking  up  the 
cloth  when  dry,  by  reversing  the  motion :  in  an  action  for 
an  infringement  of  this  patent,  it  appeared  that  the  ma- 
chinery did  not  answer  the  purpose  of  taking  t^  some  de- 
scriptions of  cloth;  and  the  jury  found  that  the  invention 
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I  nev,  and  useful  upon  the  whole^  and  that  the  specifi*  1841. 
«s  sufficient  for  a  mechanic  properly  instructed  to 
make  a  machine^  and  that  there  had  heen  an  infringement 
of  the  pilent,  but  they  also  found  that  the  machine  was  not 
nsefiJ  in  wme  cases  for  taking  up  goods  :  a  verdict  having 
been  entered  for  the  plainti£F  upon  this  findings  Tindal, 
C.  J.,  in  delivering  the  judgment  of  the  court  upon  a  mo-> 
tkm  to  set  aside  the  verdict  and  enter  a  nonsuit,  on  the 
groond  (amongst  others)  that  the  jury  had  by  their  special 
fioding  negatived  the  usefulness  of  the  invention  to  the  full 
extent  of  what  the  patent  and  specification  held  out  to 
the  public,  said :  "  The  specification  must  be  admitted  to 
describe  the  invention  to  be  adapted  to  perform  the  opera- 
tion of  remofing  the  calicos  and  other  cloths  from  ofif  the 
raib  or  staves  after  they  have  been  sufficiently  dried.  But 
we  think  we  are  not  warranted  in  drawing  so  strict  a  con* 
dinion  from  this  finding  of  the  jury  as  to  hold  that  they  have 
intmded  to  negative,  or  that  they  have  thereby  negatived, 
the  uaefuhieBs  of  the  machine  in  the  generality  of  the  cases 
m\a£tL  oocnr  for  that  purpose.  After  stating  that  the  ma- 
chine waa  usefid  tm  the  wholes  the  expression  that,  in  some 
coMct,  it  is  not  useful  for  taking  up  goods,  appears  to  us  to 
lead  TB&er  to  the  inference  that,  in  the  generality  of  cases> 
it  is  fbnnd  useful.  And,  if  the  jury  think  it  usefbl  in  the 
general,  we  think  it  would  be  much  too  strong  a  conclunon 
to  hdd  the  patent  void  because  some  cases  occur  in  which 
it  does  not  answer.  How  many  cases  occur,  what  proper- 
tkm  they  bear  to  those  in  which  the  machine  is  useful, 
whether  the  instances  in  which  it  is  found  not  to  answer 
are  to  be  referred  to  the  species  of  cloth  which  are  hung 
oat,  to  the  mode  of  dressing  the  cloths,  to  the  thickness  of 
them,  or  to  any  other  cause  distinct  and  different  from  the 
delectave  fl^mcture  or  want  of  power  in  the  machine,  this 
finding  of  the  jury  gives  us  no  information  whatever. 
Upon  snch  a  findings  therefore,  in  a  case  where  the  jury 
have  given  their  general  verdict  for  the  plaintifi^,  we  think 
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At  to  the  al- 
leged misdirec- 
tion. 


that  we  should  act  with  great  hazard  and  predpitation  if 
we  were  to  hold  that  the  plaintiff  ought  to  be  nonsuited 
upon  the  ground  that  his  machine  was  altogether  useless 
for  one  of  the  purposes  described  in  his  specification/' 
Applying  the  principle  of  that  decision  to  the  present  case, 
it  matters  not  if  the  removal  of  the  cloth  were  impossible, 
provided  the  full  benefit  of  the  invention  could  be  attained 
by  using  the  article  in  the  other  mode  pointed  out.  Could 
it  be  said  that  Hall's  patent  for  removing  the  superfluous 
fibres  of  lace,  net,  &c.,  by  passing  it  through  or  over  a  jet 
or  flame  of  gas,  could  not  be  supported  because  there  are 
many  fibrous  substances  to  which  it  could  not  be  bene- 
ficially applied  (16)  ?  Upon  the  whole,  therefore,  there  can 
be  no  pretence  for  saying  that  there  has  been  such  a  mis- 
carriage on  the  part  of^the  juiy  as  to  entitle  the  defendants 
to  a  new  trial. 

The  only  point  that  remains  to  be  considered  is  that 
which  relates  to  the  mode  in  which  the  case  was  presented 
by  the  Lord  Chief  Justice  to  the  jury.  Their  attention 
was  minutely  called  to  the  specification  and  to  the  evidence 
on  both  sides,  and  the  several  issues  were  distinctly  left  to 
them.  The  first  question  proposed  by  the  defendants' 
counsel  had  abready  in  substance  been  put  to  the  jury :  it 
was  but  another  mode  of  asking  them  whether  or  not  the 
invention  was  new,  and  whether  or  not  the  plaintiff  was 
the  inventor.  [Maule,  J. — ^The  question  was,  not  whether 
the  plaintiff's  method  was  the  same  as  Hancock's,  but 
whether  it  was  known  to  and  practised  by  Hancock — m 
effect,  whether  it  was  known  to  and  practised  by  a  third 
person.]  In  that  view  the  question  was  perfectly  imma- 
terial. Assuming  the  plaintiff's  method  to  have  beeix 
known  to  Hancock,  the  plaintiff  is  not  the  less  entitled  to 
the  benefit  of  his  invention.  There  was  no  evidence  in  the 
case  that  it  was  known  to  Hancock  or  practised  by  him 

(16)  See  the  patent,  Webster's      the  case  of  Hall  v.  Jarvis  and  Fran- 
Patent  Cases,  97,  and  a  report  of     cis  Boot,  lb.  100. 
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otherwise  tlian  with  reference  to  his  patents.  "  The  objee-  iS4h 
tion  to  Dollond's  patent  was^  that  he  was  not  the  inventor 
of  the  new  method. of  making  object-glasses^  but  that 
Dr.  Hall  had  made  the  same  discovery  before  him«  But 
it  was  holden^  that^  as  Dr.  Hall  had  confined  it  to  his 
closet^  and  the  public  were  not  acquainted  with  it^  DoUond 
was  to  be  considered  as  the  inventor'' — ^Per  BuUer,  J.^  in 
Boutton  and  Wait  v.  BuU,  2  H.  Blac.  470(17).  That  ques- 
tion, therefore^  was  put  by  his  lordship  in  the  only  way  in 
which  it  could  properly  be  put.  And  as  to  the  other  ques- 
tion, there  was  no  issue  upon  the  record  to  warrant  it. 

ChamneU,  Serjeant  {Cowling  was  with  him),  in  support  of 
the  rule. — ^The  points  that  must  be  established  in  order  to 
entitle  the  defendants  to  have  a  verdict  entered  for  them, 
are — ^fir8t,that  the  plaintiff's  claim  is  the  application  or  adap- 
tation of  caoutchouc  or  India  rubber  as  a  substitute  for 
leather  in  the  manufacture  of  cards,  and  nothing  more — 
secondly,  that  it  is  not  a  new  invention  or  a  new  manufac- 
ture, or,  in  other  words,  that  the  plaintiff's  alleged  inven- 
tion is  not  the  proper  subject-matter  of  a  patent — ^thirdly, 
that  the  question  as  to  the  legality  of  the  patent  is  properly 
presented  upon  the  record — ^fourthly,  that  the  notice  of 
objections  delivered  pursuant  to  the  statute  is  sufficient  to 
entitle  the  defendants  to  avail  themselves  of  that  point. 

According  to  the  true  construction  of  the  specification,  Limiudon  of 
the  plaintiff's  claim  is  limited  to  the  substitution  of  the  ar-  ^s^g^] 
tide  known  by  the  name  of  caoutchouc  or  India  rubber  for 
leather  in  the  construction  of  cards :  the  cloth  back  is  no 
essential  part  of  the  invention  claimed.  The  claim  is  for 
the  application  and  adaptation  of  a  known  substance  to  a 
known  purpose  and  in  a  known  manner,  no  new  machinery 
being  employed.  If  the  plaintiff  meant  to  take  out  his 
patent  for  the  combination  of  the  elastic  with  the  non- 

(17)  See  Dollond's  patent,  in  And  see  Cornish  v.  Keene,  4  Scott, 
Webrter't   Patent  Cases,  p.  42.      337,  3  New  Cases,  570. 
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1B41.  elastic  substance^  he  slioiild  have  distinctly  so  stated  in  his 
specification.  In  Brunion  v.  Hawkes,  4  B.  &  Aid.  541^  the 
plaintiff  had  obtained  a  patent  for  impiOFements  in  the 
construction  of  ships^  anchors  (amongst  other  things) ; 
the  specification  stated  the  plaintiff's  improvements  in 
manufacturing  ships'  anchors  to  be^  that^  in  place  of  the 
common  method  of  joining  the  arms  to  the  shank^  which 
was  by  weldings  and  which  required  the  iron  to  be  so  fire- 
quently  heated  as  to  destroy  and  injure  its  tenacity,  he 
made  the  shank  in  one  piece  and  the  two  arms  in  another 
piece.  The  piece  intended  for  the  arms  was  formed  into 
shape,  and  of  such  thickness  or  substance  in  the  middle  as 
to  allow  a  hole  to  be  made  through  the  centre  of  the  solid 
piece,  to  receive  the  thick  end  of  the  solid  piece  which 
formed  the  shank,  and  the  hole  in  the  arm-piece  was  made 
somewhat  conical  or  bell-mouthed,  so  that  no  strain  could 
separate  the  arms  firom  the  shank ;  by  which  means  the 
necessity  of  endangering  the  solidity  of  the  material  was 
avoided,  only  one  heat  being  necessary  to  bring  the  thick 
end  of  the  shank  and  the  hole  in  the  arm-piece  into 
perfect  contact.  It  was  admitted  at  the  trial  that  the 
mode  of  manufacturing  anchors  described  in  the  specifica- 
tion had  never  been  applied  before  to  ships'  anchors :  but 
it  had  been  applied  before  to  the  adse-anchor  and  the 
mushroom-anchor — a  description  of  anchor  that  is  used 
only  for  the  purpose  of  mooring  floating^lights  or  vessels 
intended  to  remain  stationary.  A  verdict  having  beeu 
found  for  the  plaintiff,  a  rule  was  obtained  for  a  new  trial 
on  the  ground  that  there  was  not  such  novelty  in  the  in- 
vention as  to  make  it  the  proper  subject  of  a  patent. 
Abbott,  C.  J.,  there  says  :  '^  The  mode  of  joining  the  shank 
to  the  flukes  of  the  anchor,  is,  to  put  the  end  of  the  shank^ 
which  is  in  the  form  of  a  solid  cylinder,  through  the  hollow 
and  conical  aperture,  and  it  is  then  made  to  fill  up  the 
hollow,  and  to  unite  itself  with  it.  Now,  that  is  precisely 
the  mode  by  which  the  shank  of  the  mushroom-anchof  ia 
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jmited  to  the  miuluroom  top,  by  which  the  shank  of  the  1841. 
ndse-anchor  is  united  to  its  other  parts.  It  is,  indeed,  the 
mode  by  which  the  different  parts  of  the  common  hammer, 
and  the  ]^ck«axe  also,  are  imited  together.  Now,  a  patent 
ibr  a  machine  each  part  of  which  was  in  use  before,  but  in 
.which  the  combination  of  the  different  parts  is  new,  and  a 
new  result  produced,  is  good;  because  there  is  a  novelty 
in  the  combination.  But  here  the  case  is  perfectly  differ- 
ent: formerly,  three  pieces  were  united  together:  the 
plaintiff  unites  only  two;  and  if  the  union  of  those  two 
had  been  effected  in  a  mode  unknown  before,  as  applied  in 
any  degree  to  similar  purposes,  I  should  have  thought  it  a 
good  ground  for  a  patent;  but,  unfortunately,  the  mode 
was  well  known  and  long  practised.  I  think  that  a  man 
caanot  be  entitled  to  a  patent  for  uniting  two  things  in- 
stead of  three,  when  that  union  is  effected  in  a  mode  weU 
known  and  long  practised  for  a  similar  purpose/'  Bayley, 
J.,  and  Best,  J.,  expressed  themselves  in  similar  language, 
and  the  rule  for  a  new  trial  was  made  absolute.  So,  in 
Saimders  v.  Atian,  8  B.  ft  Ad.  881,  a  patent  was  taken  out 
for  improvements  in  making  buttons.  The  specification 
stated  the  improvement  to  consist  in  the  substitution  of  a 
flexible  material  for  metal  shanks,  and  it  described  the 
mode  in  which  this  material  might  be  fixed  to  the  in- 
tended button,  and  made  to  project  from  it  in  the  necessary 
condition  for  use,  by  the  help,  among  other  things,  of  a 
metal  collet  or  ring  with  teeth.  Neither  the  construction 
of  the  button,  nor  the  application  of  a  flexible  shank,  was 
new ;  the  use  of  a  toothed  ring,  as  described  in  the  speci- 
fication, was  so,  but  tins  was  not  stated  to  be  the  subject- 
matter  of  invention,  and  it  appeared  by  the  specification 
that  the  effect  produced  by  it  might  be  brought  about  in 
other  modes,  which  the  plaintiff  had  also  used.  It  was 
held  that  the  patent  was  not  maintainable,  since  the  tn- 
renlton  conrisied  only  in  ccmUmng  two  things  which  were  not 
u,  and  the  use  of  the  toothed  ring  in  forming  the  flexi- 


136  IN  THE  COMMON  PLEAS^ 

1841.        ble  shank^  though  new^  was  not  the  object  of  the  inventioB, 
but  only  a  mode,  among  others  which  were  ahready  known, 
of  carrying  it  into  efifect.    Possibly  a  valid  patent  might 
have  been  obtained  for  the  combination  of  the  India  rub- 
ber and  the  cloth  with  the  dents  or  teeth.     Here,  however, 
no  combination  is  claimed,  but  a  mere  substitution  of  one 
weU-known  substance  for  another  well-known  substance  in 
*  See  Crane  v.   the  manufacture  of  a  weU-known  article'*'.    The  statute  21 
VoiTs/Trinity    J^c.  1,  c.  8,  dcstroys  all  monopolies :  the  right  to  a  patent 
Term,  1842.      jg  founded  on  the  exceptions  in  that  statute,  the  6th 
section  of  which  declares  and  enacts  '^  that  any  dedaration 
before  mentioned  (in  s.  1)  shall  not  extend  to  any  letters 
patent  and  grants  of  privilege  for  the  term  of  fourteen 
years  or  under,  hereafter  to  be  made,  of  the  sole  working 
or  making  of  any  manner  of  new  manufactures  within  tbis 
realm  to  the  true  and  first  inventor  and  inventors  of  such 
manufactures,  which  others  at  the  time  of  making  sucii 
letters  patent  and  grant  shall  not  use,  so  as  also  they  be 
not  contrary  to  the  law  nor  mischievous  to  the  state  by 
raising  prices  of  commodities  at  home,  or  hurt  of  trade,  or 
generally  inconvenient,  the  said  fourteen  years  to  be  ac- 
complished from  the  date  of  the  first  letters  patent  or 
grants  of  such  privilege  hereafter  to  be  made ;  but  that  the 
same  shall  be  of  such  force  as  they  should  be  if  this  act 
had  never  been  made,  and  of  none  other.''    The  question 
as  to  the  validity  of  the  patent  is  here  well  raised  upon 
the  third  plea,  which  states  that  the  said  alleged  invention 
in  the  declaration  mentioned  was  not,  at  the  time  of 
making  and  granting  the  said  letters  patent,  a  new  invent 
tion  as  to  the  public  use  and  exerdse  thereof  in  England. 
The  issue  upon  that  plea  involves  not  merely  the  novel^ 
of  the  thing,  but  also  the  question  whether  it  is  an  inven- 
tion or  manufacture  within  the  meaning  of  the  statute  of 
James  for  which  a  patent  may  be  obtained.  [Tindal,  C.  J. — 
As  I  read  it,  that  plea  admits  the  article  to  be  a  man»' 
facture  that  might  be  the  subject  of  a  patent,  but  denies 
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the  noveltj.    Maule,  J.— It  means  no  more  than  that  the        1841. 
article  has  been  used  before.]    That  cannot  be  a  new  in-      wIltoiT 
Tention  or  manufacture  all  the  component  parts  of  which  «- 

are  old :  and  here  the  patent  is  not  for  a  new  combination. 
The  last  objection  specifically  points  to  this. 

The  defendants  were  entitled  to  have  the  first  question  Misdirection. 
submitted  to  the  jury  irrespectiTe  of  Hancock's  patent; 
for,  if  the  plaintiff,  though  he  did  something  more  than 
Hancock's  specification  pointed  at,  did  not  in  fact  discover 
anything  that  Hancock  was  not  previously  acquainted  with, 
and  had  put  in  practice,  he  had  discovered  nothing  to  en- 
title him  to  a  patent.  The  course  of  the  evidence  given  on 
the  part  of  the  plaintiff  having  diverted  the  attention  of 
the  jury  firom  the  real  nature  of  the  claim  made  by  him  in 
his  specification,  and  having  led  them  to  assume  that  his 
patent  was  taken  out  for  the  combination  of  an  elastic  with 
a  non-elastic  substance,  when  in  fact  it  ^as  for  the  applica- 
tion or  adaptation  of  the  former  only,  it  was  important  that 
the  attention  of  the  jury  should  be  specifically  and  point- 
edly called  to  the  use  Hancock  had  previously  made  of 
the  article;  whereas,  from  the  manner  in  which  that  part 
of  the  case  was  presented  to  the  jury,  their  minds  were 
directed  merely  to  the  contrast  between  Hancock's  second 
specification  and  the  plaintiff's.  Then,  as  to  the  second 
question — ^if  the  construction  of  the  specification  that  is 
contended  for  on  the  part  of  the  defendants  be  the  correct 
one,  that  question  was  upon  the  record,  and  it  never  has 
been  submitted  to  the  jury  at  all ;  for,  the  question  that 
was  submitted  to  them  upon  the  fourth  issue  had  reference 
to  an  article  in  which  the  elastic  and  the  non-elastic  sub- 
stances were  used  in  combination;  and  the  India  rubber 
cards  spoken  to  by  the  plaintiff's  witnesses  as  having  been 
used  as  sheet  cards  and  top  cards,  were  cards  with  the 
cloth  backs.  [Maule,  J. — Suppose  a  sheet  card  would  not 
answer  the  purpose  with  the  doth  back  removed — ^what 
then?    The  plaintiff  does  not  say  that  that  mode  of  ap- 
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As  to  the  ar- 
rest of  judg- 
ment. 


plying  the  cards  is  in  all  cases  the  best  and  most  eflBcient 
mode.]    Then,  his  invention  is  not  accurately  described. 

Assuming  that  the  specification  is  open  to  the  objection 
suggested — ^that  it  discloses  nothing  that  is  legally  the 
subject-matter  of  a  patent — ^it  is  placed  upon  the  record  in 
the  only  way  in  which  the  defendants  could  place  it  there ; 
for,  it  will  be  observed,  that,  as  the  plaintiff  does  not  bring 
the  specification  into  court,  the  defendants  could  not  ciave 
oyer  of  it  in  the  usual  way :  and  it  is  sufficiently  averred 
that  the  specification  set  out  in  the  fourth  plea  is  tlie 
specification  inroUed  by  the  plaintiff  as  in  the  declara- 
tion mentioned. 


1.  As  to  the 

evidence. 


TiNDAL,  C.  J. — ^I  shall  say  but  little  in  this  case,  becanae 
the  motion  is  in  effect  an  appeal  from  the  direction  I  gave 
to  the  jury,  and  therefore  I  would  rather  hear  the  opinions 
of  my  Brethren.  I  am  bound,  however,  to  state  generally 
the  opinion  I  have  formed  as  to  the  effect  of  the  verdict. 

The  motion  proceeds,  first,  upon  the  ground  that  the 
verdict  is  against  evidence,  secondly,  that  the  jury  were 
misdirected,  thirdly,  that,  upon  the  face  of  the  record, 
there  ia  that  which  shews  that  the  alleged  invention  is  not 
the  subject-matter  of  a  patent  within  the  statute  of  James. 

The  matter  was  debated  at  considerable  length  and  with 
great  ability  by  the  learned  counsel  on  both  sides,  and  I 
think  there  was  scarcely  a  point  that  could  arise  upon  the 
evidence  which  was  not  submitted  in  its  turn  to  the  jury 
according  to  the  particular  view  which  the  respective 
counsel  entertained  of  it.  There  was  a  considerable  body 
of  evidence  on  both  sides,  and  the  jury  were  to  form,  upon 
the  issues  that  were  before  them,  a  just  conclusion  accord- 
ing to  the  preponderance  of  that  evidence :  and  I  see  no 
reason  whatever  to  be  dissatisfied  with  the  conclusion  at 
which  they  arrived.  They  were  first  to  say,  upon  the  plea 
of  not  gmlty,  whether  the  article  made  and  used  by  the 
defendants  was  virtually  and  substantially  the  same  aa 
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Aadt  detcribed  in  the  plaintiff's  specification — amere  matter       1841. 

offset  upon  wbich  they  had  ample  means  of  judging :  and 

they  have  found  that  it  was.    Then,  npon  the  two  next 

pkasythe  qnestion  that  was  specifically  raised  for  the  deter- 

minslign  of  the  jnry,  was^  whether  the  article  described  in 

the  plaintiirs  specification  was  a  new  invention^  or  whether  it 

was  known  before  the  time  when  the  plaintiff  obtained  his 

fiteDt;  and  they  decided^  that^  as  fiir  as  the  public  nse  ol 

itiE^ia  countary  was  concerned^  it  was  new,  and  was  not 

kacnm  in  England  before  the  date  of  that  patent.    And  I 

see  no  reason  for  sayings  that,  the  jury  having  arrived  at 

that  condusion  after  having  had  Hancock's  patent  fully 

explained  to  them,  we  should  set  aside  their  verdict  and 

sod  the  cause  down  to  a  new  trial.    There  is  only  one 

tAa  issue  that  is  material,  namely,  whether  sheet  cards 

and  top  ends  were  useful  or  not  according  to  the  mode  of 

adsptitioin  described  in  the  plaintiff's  specification.    Upon 

tlist  the  jury  also  found  their  verdict  for  the  plaintiff,  the 

evidcnee  upon  that  point  being  of  the  actual  user  of  sheet 

cards  and  top  cards  and  the  trial  of  experimentfr-^though, 

perhaps,  nnoe  the  action  was  brought,  yet  stiU  bearing 

upon  the  qnesdon.    There  being,  therefore,  on  the  part 

of  the  pbdntiff,  positive  evidence  that  it  would  answer  for 

the  purpose  of  sheet  cards  and  top  cards,  opposed  on  the 

|wt  of  the  defendants  by  nothing  but  judgment  and  belief, 

vhy  are  we  to  set  the  verdict  aside  ? 

fhen,  was  there  any  misdirection  ?  I  take  the  grounds  2.  As  to  the 
ef  Buadireetion  which  have  been  pointed  out  in  the  course  ^Xm 
ef  the  argument  to  be  these — ^first,  that  two  specific  ques- 
tions upon  which,  at  the  close  of  my  summing  up  to  the 
juy,  the  learned  counsel  for  the  defendants  wished  me  to 
sak  the  <qnnion  of  the  jury,  I  declined  putting  to  them — 
seeoadty,  that  I  ought  to  have  told  the  jury,  that,  looking 
St  the  whde  of  the  patmdt  and  the  specification,  the  thing 
theran  described  was  not  the  subject-matter  of  a  patent 
wiftfaia  the  statute  of  James. 
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1841.  With  respect  to  the  first  point,  it  appears,  I  think, 

ahnost  to  have  been  admitted  in  argument,  that  I  was 
not  bound  to  put  to  the  jury  any  specific  questions  that 
might  suggest  themselves  to  the  minds  of  the  counsel. 
If,  indeed,  I  had,  in  the  course  of  the  summing  up, 
omitted  to  call  the  attention  of  the  jury  to  any  particular 
point,  I  might  properly  be  reminded  of  the  omission  and 
requested  to  put  it  more  pointedly.  But  it  is  in  general 
very  inconvenient  to  call  upon  the  jury,  after  a  case  has 
been  fully  presented  to  them  upon  the  specific  issues  raised 
upon  the  record,  to  answer  insulated  questions.  In  some 
cases,  no  doubt,  such  a  course  may  be  useful  and  perhaps 
necessary ;  for  instance,  where  their  decision  may  proceed 
upon  one  or  other  of  two  grounds  wholly  distinct  firom 
each  other,  and  it  is  impossible  to  see  what  was  passing  in 
their  minds,  with  the  consent  of  the  parties — ^but  not 
without — ^the  jury  may  usefully  be  asked  whether  or  not 
they  are  satisfied  that  any  given  point  was  proved  in  the 
affirmative.  But  it  appears  to  me  that  that  is  a  discretioii 
that  should  be  very  sparingly  exercised.  If  the  one  party 
be  permitted  to  have  his  questions  put  to  the  jury,  the 
other  party  woiild^have  an  equal  right  to  present  his,  and 
the  consequence  would  be,  not  that  a  special  verdict  would 
be  found  by  the  jury,  when  all  the  facts  would  be  before 
the  court,  but  that  certain  insulated  fiicts  would  be  found, 
which  would  tend  to  produce  intricacy  and  confusion, 
rather  than  to  afford  assistance  in  determining  the  issues 
joined  between  the  parties.  As  at  present  advised,  there* 
fore,  I  do  not  think  I  did  improperly  or  unwisely  in  de^ 
dining  to  present  these  points  to  the  jury. 

I  come  now  to  the  second  ground  upon  which  it  is  con* 
tended  that  the  jury  were  improperly  directed.  I  am 
ready  to  admit,  that,  if  there  had  been  an  issue  raised  upoix 
this  record  which  involved  the  validity  of  the  patent,  X 
was  bound  to  state  to  the  jury  my  opinion  upon  it  one 
way  or  the  other.    But,  looking  at  this  record,  I  do  not 
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find  any  plea  tliat  raises  the  question  whether  this  was,        1841. 

in  tlie  sense  in  which  it  has  been  argaed  before  ns,  a  ma* 

mbcture  within  the  meaning  of  the  statute  of  James; 

thai  is,  in  effSect,  whether  the  invention  was  one  for  which 

in  point  of  law  a  patent  could  be  granted — ^whether  it  was 

a  mere  abstract  principlcj  inYolving  no  new  combination 

or  process  to  carry  it  into  effect.     The  issue  that  ap- 

proadies  the  nearest  to  this  is  the  third,  which  is  whether 

tiie  inrention  was,  at  the  time  of  making  and  granting 

the  Jetters  patent,  new  as  to  the  public  use  and  exercise 

thereof  in  England.     But  that  directs  the  mind  to  a  very 

different  inquiry  firom  whether  the  invention  was,  within 

the  meaning  of  the  statute  of  James,  a  mana&cture  for 

wrlncb  a  patent  may  be  obtained — ^taking  it  for  granted 

that  it  k  a  manufacture,  and  only  raising  the  question  whe- 

tiier  or  not^  being  a  manufacture,  it  was  in  public  use  and 

exercise  in  England  at  the  time  the  patent  was  granted. 

There  ia  another  resson  also  which  would  equally  estop  me 

feom  deehiing  that  opinion,  namely,  that,  when  we  look  at 

the  nolioe  of  objections  deHvered  under  the  statute,  we  find 

none  that  pobits  to  the  invalidity  of  the  patent.    I  there- 

ifare  think  I  should  not  have  been  warranted  in  putting 

that  objection  to  the  jury. 

The  last  question  is,  whether  the  objection  to  the  patent  s.  As  to  the 
appears  upon  the  record  so  that  error  may  be  assigned,  or  ^^^^  '* 
Ae  court  be  called  upon  to  arrest  the  judgment.  Looking 
at  tbe  terms  of  the  fourth  plea,  it  appears  to  me  that  the 
question  does  not  properly  come  before  us.  In  that  plea 
the  specification  is  set  out  as  matter  of  inducement  whereon 
to  Ibnnd  an  allegation  that  sheet  cards  and  top  cards  were 
ordinary  cards  within  the  meaning  of  the  letters  patent 
and  ^edfication,  and  that  the  phdntiff^s  invention  was 
unfitted  and  useless  for  the  purpose  of  the  construction  of 
that  description  of  cards.  And,  the  jury  having  found  that 
nsne  in  favour  of  the  plaintiff,  it  does  not  i^pear  to  me 
that  the  defendants  can  afterwards  turn  round  and  make 
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1841.  that  which  waa  only  indacement^  and  not  in  iasue^  a  sub- 
stantive ground  of  allegation  upon  the  record  of  the  inva* 
liditj  of  the  patent  itself.  Upon  the  whole^  therefore,  I 
think  the  rule  must  be  discharged. 

As  to  the  qnet-  CoLTMAN^  J. — ^It  appears  to  me  that  there  is  no  suffix* 
tion  o  t,  cient  ground  for  a  new  trial.  As  to  the  first  issue — ^whether 
or  not  the  defendants  were  guilty  of  an  infinngement  of 
the  plaintiff's  patent — ^the  main  pressure  of  the  argument, 
as  I  understand  it,  has  been  this,  that  the  jury  were  mis- 
led, and  induced  rather  to  consider  that  the  question  for 
their  determination  was  whether  the  manufactured  article 
of  Potter  &  Horsfall  was  an  imitation  of  the  manufactured 
article  of  Walton,  than  whether  it  was  an  infiringement  of 
his  patent;  and  that  was  founded  chiefly  upon  this,  that  it 
was  treated,  as  it  is  alleged,  in  the  course  of  the  argument 
on  the  one  side  and  the  other,  as  if  the  use  of  the  non-elastio 
fiibric  at  the  back  of  the  card  was  an  essential  part  of  the 
patent.  It  is  said  that  that  was  not  so ;  for  that  the  patent 
was  merely  for  the  application  of  the  caoutchouc  as  the 
fillet  or  sheet;  the  cotton  or  linen  at  the  back  forming  no 
part  whatever  of  the  patent,  but  only  a  part  of  the  manu- 
fieu^tured  article  which  is  produced.  But  I  confess  I  do  not 
accede  to  that  view  of  the  matter :  for,  the  terms  of  the 
specification — ''  I  confine  my  claim  of  invention  to  the  ap« 
plication  and  adaptation  of  caoutchouc  or  India  rubber  as 
the  fillet  or  sheet  or  medium  in  which  the  dents  or  teeth 
are  to  be  set  together  in  the  manufacture  of  cards,  and 
thereby  obtaining  a  superior  elasticity  and  durability  to 
cards,  as  above  described'' — i^pear  to  me  to  involve,  not 
simply  a  daim  to  the  use  of  caoutchouc,  but  to  the  appli^ 
cation  or  adaptation  of  that  substance  to  the  reception  of 
the  dents  or  teeth  by  putting  at  the  back  of  it  a  linen 
cloth,  which  is  proved  to  be  an  essential  part  of  the  ma**. 
nu£&cture;  for,  although  the  cloth  may  be  afterwards  re* 
moved,  the  insertion  of  the  dents  or  teeth  in  the  caout« 
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chonc  or  India  rubber  is  materially  &cilitated  bj  the  ad-*  1841. 
ditum  of  the  non-elastic  fabric  to  which  it  is  attached.  It 
appears  to  me,  therefore,  that  there  is  nothing  in  the  ar- 
gument arising  from  the  nse  of  the  linen  at  the  back  of 
the  fillet  which  should  lead  me  to  say  that  the  jury  were 
milled  or  induced  to  take  an  erroneous  view  of  the  matter 
when  they  found  that  the  defendants  were  guilty  of  an  in- 
fringement. As  to  the  second  plea,  that  the  plaintiff  was 
not  the  true  and  first  inventor,  the  eyidence  appears  to  me 
to  be  quite  conclusive.  As  to  the  third  plea,  which  raises 
the  question  of  novelty :  it  is  said  the  invention  was  not 
new  in  respect  of  its  approximation  to  the  article  made 
under  Hancock's  patent.  I  think  the  answer  that  has  been 
given  by  my  Lord  to  that  argument  is  quite  satisfiEustaiy, 
and  that  any  other  verdict  than  that  which  the  jury  found 
upon  that  point  would  have  been  wrong;  because,  in 
Hancock's  patent,  although  imdoubtedly  caoutchouc  is 
used,  yet  it  is  combined  with  other  materials  in  a  way 
that  entirely  destroys  its  properties  as  caoutchouc,  and 
makes  it  a  perfectly  different  substance — as  different  as 
water  is  from  the  gases  of  which  it  i»  composed.  There 
is  this  peculiarity  in  Hancock's  patent,  namely,  that,  ac- 
cording to  no  chemical  process  that  is  known,  could  the 
caoutchouc,  after  being  reduced  to  the  state  to  which 
Hancock  reduced  it,  be  brought  again  into  its  original 
state:  it  has  permanently  ceased  to  possess  the  natural 
qualities  of  caoutchouc.  With  regard  to  the  objection  that 
the  plaintiff's  invention  was  unfitted  and  useless  for  the 
purpose  of  the  construction  of  sheet  cards  and  top  cards — 
it  also  appears  to  me  that  the  jury  had  good  grounds  for 
the  conclusion  they  arrived  at  upon  that  point.  It  is 
alleged  in  the  fifth  plea  that  the  description  of  the  inven- 
tion in  the  specification  is  not  sufficient.  Upon  that  very 
little  stress  has  been  laid  in  the  argument ;  and  I  think, 
upon  the  whole,  there  is  no  ground  for  sajdng  that  a  per- 
son competentiy  skilled  would  find  any  difficulty  in  un«« 
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As  to  the  al- 
>  leged  miidirec- 


Arreit  of  Judg* 


derstanding  from  the  specification  wliat  it  is  tliat  the 
patentee  daima  as  his  discovery.  Though  quite  unaio 
quainted  with  manufactures,  it  does  not  occur  to  me  that 
I  should  find  any  difficulty  in  understanding  any  part  of  it : 
it  seems  to  me  to  be  explained  with  sufficient  distinctness. 

Then  it  is  said  there  was  a  misdirection.  The  first  ob- 
jection to  his  Lordship's  direction,  is,  that  he  declined  to 
put  certain  questions  to  the  jury.  It  appears  to  me  that 
those  questions,  though  the  natural  foundation  of  argu- 
ments in  the  course  of  the  cause,  were  not  the  issues  to 
which  the  attention  of  the  jury  could  properly  be  directed. 
They  rather  seem  to  have  been  suggested  for  the  purpose 
of  betraying  the  jury  into  a  sort  of  inconsiBtency  in  the 
verdict  they  should  find,  than  as  being  really  calculated  to 
advance  the  fair  trial  of  the  cause ;  because,  by  a  very  dex- 
terous mode  of  putting  a  question,  there  may  be  an  appa- 
rent inconsistency  between  the  answer  given  to  it  and  the 
ultimate  finding  of  the  jury,  when  substantially  they  may- 
have  understood,  with  all  that  reasonable  degree  of  cer- 
tainty and  accuracy  with  which  juries  can  ever  be  supposed 
to  understand  questions  of  this  nature,  the  whole  bearing 
of  the  question  before  them. 

I  do  not  at  all  feel  confident  that  the  question  as  to  the 
sufficiency  of  the  specification  is  not  upon  the  record.  la 
substance,  the  defendants  have  pleaded  a  plea  which,  if 
good,  is  an  answer  to  the  action :  and  they  have  added  to 
it  some  immaterial  allegations,  assuming  that  the  specifi- 
cation is  bad.  I  am  rather  disposed  to  think  that  it  does 
appear  upon  the  record,  and  that  this  plea,  if  the  specifi- 
cation is  bad,  would  raise  that  question.  Then,  though 
the  parties  have  gone  to  trial  upon  an  immaterial  issue,  I  do 
not  fed  confident,  if  the  plea  were  good,  that  the  right 
course  would  be  to  give  judgment  against  the  defendants 
upon  that  issue.  But  it  appears  to  me  that  the  plea  is  not 
good,  because  I  think  the  patent  is  a  valid  patent.  Upon 
the  best  consideration  I  can  give  to  the  subject^  it  appears 
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to  me  that  it  is  a  very  nsefol  application  and  adaptation  of  1841, 
a  sobfltance^  the  properties  and  qualities  of  which  for  the 
pnrpose  had  never  been  known  before ;  and  therefore,  that 
it  was  properly  the  subject  of  a  patent ;  and,  if  it  were  pro- 
perly the  subject  of  a  patent,  then  it  becomes  quite  imma^ 
terial  to  see  whether,  if  a  different  conclusion  were  come  to 
upon  the  construction  of  the  specification,  the  question 
does  or  does  not  arise  upon  this  record. 

Ebskinb,  J. — ^I  am  also  of  opinion  that  this  rule  must 
be  discharged.  The  defendants  seek  to  have  the  verdict 
entered  for  them,  or  to  have  a  new  trial,  or  that  the  judg- 
ment may  be  arrested,  upon  the  ground  that  the  invention 
claimed  by  the  plaintiff  in  his  specification  is  not  legally 
the  subject-matter  of  a  patent.  Whether  a  verdict  should 
be  entered  for  the  defendants,  or  a  new  trial  be  had,  both 
turn  upon  the  same  question,  viz.  whether  there  is  any 
issue  upon  the  record  properly  adapted  to  raise  the  point ; 
£>r,  if  there  be  no  such  issue  upon  the  record,  the  omission 
to  state  to  the  jury  that  the  invention  described  in  the 
spiecification  either  was  or  was  not  legally  the  subject  of  a 
patent,  cannot  amount  to  misdirection ;  and,  of  course,  no 
Yerdict  could  under  such  circumstances  be  entered  for  the 
defendants.  It  appears  to  me  that  there  is  no  issue  upon 
the  record  to  raise  the  question  whether  the  plaintiff's 
alleged  invention  was  or  was  not  the  proper  subject  of  a 
patent.  The  plea  that  was  relied  on  for  the  purpose — ^the 
third — does  not  state,  as  it  might  have  done,  that  the 
allied  invention  was  not  a  new  manufacture  within  the 
statute  of  James,  upon  which  the  question  of  law  might 
have  been  raised  by  demurrer;  it  merely  avers  that  the 
alleged  invention  was  not  at  the  time  of  making  and  grant- 
ing the  letters  patent  a  new  invention  as  to  the  public 
use  and  exercise  thereof  in  England — substantially  admit- 
ting that  it  was  a  manufacture  that,  if  new,  might  properly 
be  the  subject  of  a  patent. 

VOL.  IV.  L 
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1841.  The  Bext  qaestion— as  to  the  wnmt  of  judgment — 

Waltov  itfexkdH,  first,  upon  the  proper  eonstruction  a&d  effect  of 
PoTTEs.  ^^  fourth  plea»  and  next,  upon  the  legal  effisct  of  the  spe- 
As  to  the  ar.  oificatioa  therein  set  forth,  supposing  the  plea  were  suffi- 
men^^^****'  ^®^*  ^  "'**®  *^®  question  of  lanr.  I  agree  with  my  Lord 
in  thinking  that  the  fourth  plea  is  not  sufficient  to  raise 
the  point  of  law,  and  therefore  upon  that  point  (which  oer«- 
tainly  is  one  of  considerable  difficulty)  I  shall  forbear  to 
offer  any  opinion.  The  fourth  plea  sets  out  the  specifica- 
tion, and  then  avers  that  certain  cards,  that  is  to  say, 
sheet  cards,  and  top  cards  were,  before  and  at  the  time  of 
the  granting  the  letters  patent,  cards  for  carding  cotton 
and  other  fibrous  substances  within  the  meaning  of  the 
said  letters  patent  and  specification,  and  during  all  that 
time  were  ordinary  canls  within  auch  meamng,  and  ia 
general  and  known  use,  and  that  the  said  invention  was 
and  is  unfitted  and  useless  for  the  purpose  of  the  eonstruc- 
tion of  sheet  cards  and  top  cards,  or  either  of  tiiem,  as 
claimed  and  described  in  and  by  the  letters  patent  and 
qpedfication.  To  this  plea  Hke  plaintiff  might  hare  replied 
by  denying  that  the  specification  therein  set  out  was  the 
specification  inrolled  by  him,  or  fiy  taking  issue  thereou. 
He  has  chosen  the  latter  course ;  and,  for  the  purpose  <^ 
trying  the  utility  of  the  invention  as  regards  the  construc- 
tion of  sheet  cards  and  top  cards,  he  admits  that  the  spea- 
fication  set  out  in  that  plea  is  the  specification  inrolled  by 
hun  as  in  the  declaration  mentioned :  but  he  does  not  admit 
it  for  any  other  purpose;  and  therefore  we  are  not  at 
liberty  to  look  at  the  specification  as  set  out  in  that  plea 
for  the  purpose  of  determining  whether  or  not  the  patent 
is  good  in  point  of  law. 

Assuming  that  the  record  is  not  adapted  to  raise  the 
question  whether  or  not  the  plaintiff's  alleged  inventiou 
was  the  proper  subject  of  a  patent,  the  defendants  daim 
to  be  entitled  to  a  new  trial,  either  on  the  ground  that  the 
verdict  was  not  warranted  by  the  evidraice,  or  on  tlie 
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giound  tliat  the  jury  were  impr^ierly  diiected^  so  that  184U 

they  had  not  aa  opportuxuty  of  considering  the  evidence  1^  ' 

in  its  proper  light.  v. 

The  first  of  these  two  grounds  arises  upon  the  second  ^^"^^ 

As  to  the  evi- 

and  third  pleas.  The  second  plea  states  that  the  plaintiff  dence. 
was  not  the  tme  and  fint  inventor;  the  third,  that  the 
alleged  inrention  was  not  at  the  time  of  making  and 
granting  tiie  letters  pat^at  a  new  invention  as  to  the  pub- 
lio  nse  and  exercise  thereof  in  England.  It  is  said  that 
the  proesss  was  known  and  in  use ;  for  that  Hancock  had 
nsed  India  rubber  in  the  formation  of  a  substitute  for 
leather  as  the  backs  of  eards,  and  had  actually  taken  out 
a  patent  for  it,  and  consequently  that  it  was  known  to  the 
public  by  Hancock's  specification.  The  first  question, 
therefore,  that  we  have  to  determine,  in  considering  whe* 
ijier  or  not  the  verdict  is  contrary  to  the  evidence,  is, 
whether  the  material  used  by  Hancock,  and  described  by 
him  in  his  specification,  is  substantially  the  same  as  the 
article  of  which  the  plaintiff  claims  to  be  the  true  and  first 
inventor.  Looking  at  the  principle  of  the  two  daims,  it 
appears  to  me  tiiat  they  are  essentially  different.  The 
plaintiff  claims  as  his  invention  the  application  and  adapt- 
ation of  caootchouc,  or  India  rubber,  as  the  fillet,  or  sheet, 
or  medium  in  whidi  the  dents  or  teeth  are  to  be  set  toge* 
ther  in  the  manufacture  of  cards;  the  object  being  the 
attainment  of  a  superior  degree  of  elasticity  and  durabi- 
lity.  In  describing  the  mode  by  which  he  attains  that 
object,  the  plaintiff  states  l^t  he  inserts  the  teeth  in 
a  foundation  or  fillet  of  caoutchouc  or  India  rubber  (the 
mode  of  cutting  whidi  he  afterwards  shews),  and  that,  in 
order  to  preserve  tiie  regularity  of  distance  and  uniformity 
of  the  dents  or  teeth,  and  to  render  their  action  less  un- 
certain, he  cements  to  the  back  of  the  caoutchouc  <ur  India 
rubber  a  piece  of  linen  commonly  called  brown  holland,  or 
other  fike  dotii;  and  he  then  states  that  the  cloth  so  ce« 
meoted  to  the  caoutchouc  or  India  rubber  (the  teeth  being 

l2 
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1841.  inserted)  is  to  be  affixed  to  the  cylinder  or  board  of  the 
ordinary  carding  engine,  by  nails ;  but  that^  if  it  (that  is^ 
the  card)  is  to  be  affixed  by  cementing,  it  is  desirable  to 
remove  the  cloth.  The  principle,  therefore,  that  is  claimed, 
is,  the  use  of  the  elastic  substance  as  the  foundation  or 
fillet,  that  elasticity  being  restrained  and  rendered  less 
uncertain  either  by  the  cloth  back  or  by  the  cylinder  or 
board  to  which  the  card  is  attached  for  the  purpose  of 
being  worked.  Hancock's  invention  is  not  directed  to  the 
attainment  of  a  higher  degree  of  elasticity:  he  describes 
his  invention  to  consist  in  filling,  saturating,  and  com- 
bining various  fibrous  substances,  in  their  manu&ctured 
and  unmanufactured  state,  with  a  composition  which 
leaves  to  the  fibres  sufficient  flexibility,  and  at  the  same 
time  unites  and  consolidates  them  into  one  mass,  thereby 
increasing  their  strength  and  durability,  and  producing  hy 
these  means  a  manufacture  which  may  be  in  many  in- 
stances substituted  for  leather.  The  chief  merit  claimed 
for  the  plaintiff's  invention,  is,  that  the  article  he  uses  is 
more  elastic  than  leather,  more  equable,  and  more  durable. 
Hancock's  plan  is  for  a  mere  substitute  for  leather :  elasti- 
city is  not  his  object ;  on  the  contrary,  the  smaU  portion  of 
India  rubber  solution  which  he  uses  is  deprived  of  any 
elasticity  it  may  possess  by  its  combination  with  the  other 
materials  described;  and  the  article  he  produces  is  more 
rigid  than  leather  itself.  Besides,  he  places  the  fibrous 
substances,  when  saturated  with  his  composition,  between 
two  layers  of  a  non-elastic  fabric.  There  are  two  objec- 
tions, therefore,  to  identifying  Hancock's  invention  witli 
the  plaintiff's.  In  the  first  place,  Hancock  does  not  use 
India  rubber  at  all,  but  a  solution  of  India  rubber  com- 
bined with  other  substances  that  are  entirely  destructive 
of  its  elastic  properties ;  and,  in  the  next  place,  the  sub- 
stance that  is  saturated  with  this  composition  is  placed 
between  two  non-elastic  fabrics:  whereas,  the  main  prin- 
^ple  of  the  plaintiff's  improvement,  is,  the  placing  a  layer 
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of  India  rubber  in  its  native  form  next  to  the  dents  or  lg41. 
teeth,  BO  as  to  impart  to  them  increased  elasticity.  Then, 
if  the  plaintiff's  inyention  was  not  borrowed  from  Han- 
cock's, there  was  no  evidence  of  any  other  mode  of  applying 
India  robber  as  the  plaintiff  applies  it  before  he  obtained 
his  patent:  and  therefore  I  think  it  was  impossible  for  the 
jury  to  come  to  any  other  conclusion  from  the  evidence 
before  them,  than  that  the  plaintiff  was  the  first  inventor 
of  the  article  in  question,  and  Jthat  it  was,  at  the  time  of 
granting  the  patent,  new  as  to  the  public  use  and  exercise 
thereof  in  this  country. 

Then  comes  the  issue  that  is  nosed  upon  the  fourth  plea,  sheet  and  top 
which  alleges  the  invention  to  be  unfitted  and  useless  for 
the  purpose  of  the  construction  of  sheet  cards  and  top 
cards.  As  to  this  there  was  evidence  on  both  sides — that 
on  the  defendants'  part,  however,  being  confined  to  the 
judgment  and  belief  of  the  witnesses  they  called ;  whilst 
the  plaintiff's  witnesses  also  spoke  of  experiments  having 
been  tried  and  found  to  succeed.  It  was  for  the  jury  to 
say  upon  which  set  of  witnesses  the  greater  reliance  might 
be  safely  placed :  and  I  have  heard  nothing  to  convince 
me  that  the  conclusion  they  have  arrived  at  is  wrong. 

There  then  remains  but  the  first  issue — ^whether  or  not  infringement 
the  defendants  were  guilty  of  an  infringement  of  the 
plaintiff's  patent.  That  depends  upon  whether  the  article 
manufactured  by  the  defendants  is  in  substance  the  same 
as  that  made  by  the  plaintiff,  and  whether  the  defendants' 
plan,  though  in  some  degree  varying  from  that  of  the 
plaintiff,  is  not  in  substance  and  effect  directed  to  the 
attainment  of  the  same  result  by  the  same  means,  and  a 
mere  colourable  evasion  of  the  plaintiff's  patent  right. 
With  abundant  evidence  before  them,  the  jury  have  de- 
cided that  the  defendants'  manufacture  was  substantially 
an  infringement :  and  it  seems  to  me  that  they  have  done 
wdl  in  so  deciding.  What  is  the  difference  between  the  two 
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1841.  methoda  ?  The  plaintiff's  card  is  fomied  by  tlie  inaeition 
of  the  dents  or  teeth  in  a  fillet  or  sheet  composed  of  a 
slice  of  caoutchouc  or  India  rubber  cut  firom  the  Uock  as 
imported  into  this  country  or  as  improTcd  by  being  made 
more  compact  by  a  chemical  or  mechsnieal  j^ooess,  oe* 
mented  to  a  piece  of  linen  or  brown  hoUand^  an  additioBal 
ehisticity  being  giyen  to  the  teeth  by  the  India  rubber  in 
which  they  are  embedded.  The  defendants'  card  is  made 
by  inserting  the  dents  or  teeth  in  a  mixed  fetbric  that  has 
previously  been  saturated  or  impregnated  mth  a  scdotioa  ci 
India  rubber^  and  made  compact  and  firm  by  rolling  after 
the  solyents  have  been  evaponted  by  eicposure  to  the  at- 
mosphere :  the  object  equally  being  the  attainment  of  a 
greater  degree  of  elasticifcy  throi^h  the  medium  of  the 
India  rubber  than  the  doth  would  possess  without  it.  The 
principle  of  both  methods  is  the  same :  they  differ  only  in 
the  manner  of  applying  the  India  rubber.  I  therefore 
think  the  verdict  of  the  jury  affirming  the  infiringemeat 
was  right. 
AUegf  d  misdi.  But  it  is  said  that  this  conclusion  of  the  jury  was  the 
^^^^^  result  of  an  incorrectness  in  the  mode  in  which  the  case 

was  presented  to  thenu  The  objection  to  his  lordship's  di- 
rection is^  that  he  refused^  after  having  fully  summed  up 
the  case  to  them  upon  the  various  issues  of  fact  raised  upon 
the  record^  to  put  to  them  certain  questions  that  were  sug- 
gested by  the  defendants'  counsel.  It  seems  to  me  that 
those  questions  were  in  substance  submitted  to  the  jury  ao 
fiEur  as  the  record  justified;  and  that  it  was  no  part  of  the 
judge's  duty  to  put  them  in  the  form  that  was  desired  oa 
the  part  of  the  defendants.  If  the  request  of  the  defend- 
ants' counsel  had  been  complied  with,  the  plaintiff's  counsel 
would  have  been  equally  entitled  to  call  iq»on  his  lordship 
to  present  the  case  according  to  his  particular  view ;  and 
then  there  must  have  been  a  second  smnmingup— a  couxae 
that  would  not  much  have  tended  to  the  enlightrameBt  of 
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tbejarj.  UponiieitiierofthegroaiidsBoggeBted^^nnftvey 
clo  I  thmk  the  defendsnt  entitled  to  haye  bis  nle  made 
alMolate. 

MaxjIsM,  J. — I  am  also  of  oj^nion  that  the  nde  obtained  Ai  to  the  ni. 
in  tills  case  mnst  be  discharged.  That  part  of  the  nde 
which  prays  for  a  nev  trial  on  the  gronnd  that  the  verdict 
is  not  warranted  hj  the  evidence^  depends  in  some  d^ree 
npon  the  sense  in  which  the  issnes  are  to  be  understood; 
and  in  that  respect  the  new  taken  hj  the  court  seems  to 
me  to  hare  been  made  snffldently  apparent  as  well  hj  the 
remarks  thrown  out  in  the  course  of  the  argument  as  hj 
the  dbsomttiims  of  my  Lord  Chief  Justice  in  the  opinion 
he  has  pronoonoed. 

In  order  to  determine  whether  or  not  the  verdict  has 
been  correctly  found  for  the  plaintiff  on  the  first  issue^  it 
is  neeessaiy  to  consider  what  it  is  that  was  the  subject  of 
the  defendants^  patent;  for,  if  that  be  in  substance  the 
same  as  the  article  for  which  the  plaintiff's  patent  was  ob- 
tsined,  the  defendants  have  been  guilty  of  an  infringement^ 
and  the  verdict  finr  the  plaintiff  on  that  issue  cannot  be  im- 
peached. By  their  specification  the  defendants  daim  to 
be  the  inventoTB  of  a  new  material  for  forming  the  backs 
of  cards ;  and  they  describe  the  mode  of  preparing  it  thus, 
vis.  by  repeatedly  passing  a  woven  fi&bric  of  a  peculiar  con- 
struction through,  and  saturating 'it  with,  a  9ohition  of 
caoutchouc  or  India  rubber,  and  then  drying  it  in  order  to 
evaporate  the  solvents  and  leave  the  fisbric  impregnated  and 
ooated  with  caoutchouc  or  India  rubber,  and  afterwards 
submitting  it  to  pressure;  and  the  object  they  describe  as 
being  to  render  the  fi^bric  so  dealt  with  ''extremely  elastie 
in  the  Erection  of  the  thickness  of  the  fiibrie,  so  as  to  im- 
part, as  it  were,  elasticity  to  the  wire  teeth  when  set.'^ 
That  is,  in  effect,  producing  by  a  drcnitous  process  a  dolh 
with  a  layer  of  caoutchouc  or  India  rubber  on  each  side  of 
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1841.        it,  80  88  to  give  a  great  degree  of  elasticity  to  the  basis  of 
the  dents  or  teeth  of  the  card.    The  plaintiff,  by  his  sped- 
fication,  claims  the  exclusive  right  of  making  cards  with 
caontchouc  or  India  mbber  as  the  fillet  or  sheet  or  medium 
in  which  the  dents  or  teeth  are  to  be  set — the  object  being, 
like  that  of  the  defendants,  the  attainment  of  a  superior 
degree  of  elasticity  and  durability :  and,  in  describing  hU 
mode  of  attaining  that  object,  he  states  that  he  inserts  the 
wire  dents  or  teeth  in  a  foundation  or  fillet  of  caoutchouc 
or  India  rubber — a  slice  of  India  rubber  in  its  natural 
state — ^and  that,  with  a  view  to  preserve  the  regularity  of 
distance  and  uniformity  of  the  dents  or  teeth,  and  to  render 
their  action  less  uncertain,  he  cements  to  the  back  of  the 
caoutchouc  or  India  rubber  a  piece  of  brown  hoUand  or 
other  like  cloth.    The  use  of  the  linen  back  obviously  is, 
to '  enable  the  operation  of  pricking  or  puncturing  the 
India  rubber  to  be  performed  with  greater  convenience 
and  regularity.    In  some  instances,  where  it  is  wished  to 
cement  the  India  rubber  back  to  the  cylinder  or  board,  in- 
stead of  fastening  it  with  nails,  it  is  said  that  it  is  desirable 
to  remove  the  doth :  but  that  does  not  render  the  use  of 
the  cloth  the  less  an  essential  part  of  the  process.    The 
evidence  was  abundantly  sufficient  to  justify,  and  indeed 
imperatively  to  require  the  jury  to  find  for  the  plaintiff 
upon  that  issue. 
AstoHaacock'i      The  third  plea  denied  the  novelty  of  the  invention;  and 
the  material  made  under  Hancock's  patent  is  relied  on  to 
sustain  that  plea.     That  Hancock's  patent  was  addressed 
to  the  same  object  as  that  of  the  plaintiff,  appears  to  me  to 
be  a  position  that  is  altogether  untenable.    The  materisl 
made  by  Hancock  possessed  no  elasticity,  that  is  to  say,  no 
considerable  degree  of  elasticity,  for,  everything  possesses 
it  to  some  extent :  and,  though  India  rubber  was  one  of 
the  component  parts  of  the  preparation  used  by  him,  the 
composition  might  as  well  be  called  a  preparation  of  sise,  or 


patent. 
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pumice  stone,  or  any  other  of  the  ingredients^  as  India        1S41. 
robber,  for  it  had  entirely  lost  its  distinctiye  character  of 
India  rubber:  the  invention  was  merely  of  a  sort  of  artifi- 
cial leather. 

With  respect  to  the  fifth  issue,  as  to  the  want  of  parti- 
cnlarity  in  describing  the  nature  of  the  invention  and  the 
mode  of  performing  it,  it  seems  to  me,  that,  applying  or- 
dinary intelligence  and  common  sense  to  the  specification, 
the  description  is  sufficient. 

Fot  the  reasons  already  given,  it  seems  to  me,  that  the 
question  whether  the  invention  was  one  that  could  pro- 
perly be  the  subject  of  a  patent,  does  not  arise  on  the  third 
plea. 

The  motion,  so  far  as  it  relates  to  the  arrest  of  judgment,  Ai  to  the  ar- 
depends  upon  the  fourth  plea,  which,  after  setting  out  the  ^nu^^^' 
specification  in  hsec  verba,  merely  states  that  sheet  cards 
and  top  cards  were,  before  and  at  the  time  of  granting  the 
letters  patent,  cards  for  carding  cotton  and  other  fibrous 
substances  within  the  meaning  of  the  said  letters  patent 
and  specification,  and  during  all  that  time  were  ordinary 
cards  within  such  meaning,  and  in  general  and  known  use ; 
and  that  the  said  invention  was  and  is  unfitted  and  useless 
for  the  purpose  of  the  construction  of  sheet  cards  and  top 
cards  or  either  of  them,  as  daimed  and  described  in  and 
by  the  said  letters  patent  and  specification.  The  plaintiff 
takes  issue  upon  that  allegatiou;  and  that  issue  has  been 
found  for  him.  Upon  this  state  of  pleadings,  it  seems  to 
me  ihat  the  defendants  are  precluded  firom  raising  the 
question  whether  or  not  the  alleged  invention  was  the  pro- 
per subject  of  a  patent.  Whether,  supposing  we  could 
look  at  the  specification  as  set  out  in  that  plea,  it  would  be 
sufficient  to  raise  the  point  without  an  averment  that  the 
alleged  invention  was  not  a  new  manufacture  within  the 
statute  of  James,  is  a  question  which  we  are  not  called 
upon  to  decide.    Had  the  defendants  meant  to  raise  that 
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1841.  quertioD,  the  plea  would  hare  contauiied  sodi  an  arer- 
Boent  (18).  But,  assimiiiig  tiuit  the  specification  ret  oat  in 
the  plea  is  sofficient  to  shew  the  invention  to  be  a  mann* 
fioctiire  within  the  statute,  it  may  be  that  the  pat^it  is 
good,  or  it  maj  be  that  it  is  bad;  fiw,  it  does  not  fidlow 
that  no  other  qpedficatioa  was  iaij  inrolledu  Tkb  plea 
does  not  shew  whether  it  is  the  insnfficiencj'  of  the  speci- 
fication that  is  relied  on,  or  the  fact  of  the  invention  itself 
not  being  a  new  mannfactore  within  the  meaning  of  the 
statute :  and,  after  an  iMue  joined  upon  the  only  material 
aUegation  in  that  plea  has  been  found  against  them,  I  do 
not  think  it  is  competent  to  the  defendants  to  pray  in  aid 
the  introductory  matter.  In  my  opinion,  the  question  as 
to  the  validity  of  the  patent  is  not  raised  upon  this  record; 
and  Uierefore  there  is  no  ground  for  arresting  the  judgments 
As  to  the  ai-  The  next  and  only  remaining  question  arises  upon  the 
legedmssdirec.  q^bq,^  j^i  which  the  caso  was  left.  It  is  said  that  the 
questions  suggested  by  the  defendants'  counsel  oug^t  to 
have  been  presented  to  the  jury.  Although  it  may  some- 
times be  convenient  to  put  to  the  jury  a  question  that  is 
not  strictly  ujmb  the  record,  still  it  is  an  informal  and 
irregular  proceeding,  and  one  that  can  only  be  adopted 
with  the  consent  of  the  parties ;  and  it  is  a  course  that,  in 
my  opinion,  should  be  limited  to  cases  where  the  question 
to  be  put  is  susceptible  of  a  short  and  easy  answer  one 
way  or  the  other.  But,  where  it  is  likely  to  lead  to  mudi 
discussion  and  conrideration,  and  particulaiiy  where  the 

(18)  The  defendants  did  intend  ttUe  m  such  eon  tnade  tmd  pnh 

to  raise  die  question ;  itid  proposed  otiei  " — veriJUadon.    A  judge  at 

to  plead  "that  the  said  supposed  chamhers, however, thougbttheplea 

invention  in  the  declaration  men-  unnecessary,  and  refused  to  allow  it 

tioned  w<u  not,  at  the  time    of  with  the  third,  but  put  the  defend- 

making  and  granting  the  said  let*  ants  to  their  eieetion.   Sttcb  a  plea 

ters  patent,  or  of  the  said  petition  was  allowed  in  the  subsequent  out 

therein  mentioned,  a  new  mani(fac»  of  Walton  ▼.  Bateman:  see  p.  155, 

ture  toithin  the  realm  of  England,  note  (19). 
according  to  the  form  of  the  sta^ 
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record  itself  presents  materials  enough  for  the  exercise  of 
the  judgment  of  the  jury^  I  think  the  practice  little  calcu- 
lated to  adyance  tiie  justice  of  the  case.     It  is  not  neces- 
ittfjj  HOT  indeed  is  it  reasonable  to  expect^  that  twelve 
jmors  ahonld  ardte  at  the  same  conclnsioa  bj  following 
the  nine  ooane  of  raasooing.    With  regard  to  the  quea- 
tkma  tkemseires^  it  uppenm  to  me  that  the  first  might 
ha^e  been  answered  sither  way  witiboat   affecting   the 
points  in  issue,  or  determining  the  rights  of  the  parties ; 
for,  there  was  no  doubt  that  the  mode  of  saturating  prac* 
tised  by  the  defendants  was  known  to,  and  practised 
by,  Hancock,  but  the  compound  used  by  the  latter  was 
totally  different :  and  the  second  had  already  in  substance 
been  presented  to  the  jury»    I  think  there  was  no  miadi* 
rection,  and  no  one  ground  upon  which  this  rule  can  be 
supported. 

Bule  discharged  (19). 


1S41. 


(19)  In  Walton  ▼.  Bateman,  an 
action  for  an  infringement  of  the 
■ame  patent,  irliere  the  question 
was  properiy  raised  npon  the  re- 
cotOy  CmtweUy  Jf  before  whom 
the  cause  was  tried  (at  the  sittingB 
at  Westminater  after  Easter  Term, 
1842),  intimated  a  decided  opinion 
that  the  specification  was  sufficienf, 
and  that  the  plamtifl's  inyention 
was  a  new  mannfactore  within  the 
statate.  The  eridenee  was  sobetan- 
tiallj  the  same  as  that  giren  in 
Wahon  T.Potter,  and  the  jury  came 
to  the  same  condnsion.  A  biH  of 
exceptions  was  tendered  to  the 
railing  of  die  learned  jndge. 

In  The  Queen  ▼.  Walton,  a  scire 
frciaa  to  repeal  the  patent  in  ques- 
tion, which  was  tried  before  Lord 
Dennan,  C.  J.,  and  a  special  jury, 
at  the  sittings  at  Westminster  after 
Trinity  Term,  1842,  a  Teidiet  was 


found  for  the  Crown.  Upon  that 
trial  the  evidence  was  substantially 
the  same  as  that  given  on  the  former 
occasions,  with  the  exception  of 
the  following  report,  extracted  fhnn 
the  proceedings  of  the  Royal  In- 
stitution, published  (in  1826)  in 
No.  41  of  the  Journal  of  Science 
and  Art: — 

"Friday,  February  3rd.  The 
members  held  their  first  weekly 
meeting  at  half  past  eight  o'clock. 
[Upwards  of  three  htmdred  persons 
were  proved  to  have  been  present 
at  this  meeting.]  In  Che  lecture- 
room  were  exhibited  a  great  va- 
riety of  specimens  of  caoutchouc  or 
dastic  gum  in  all  its  states,  from 
the  uncoagulated  crude  sap  of  the 
tree  to  that  of  perfect  purity  and 
aggr^^tion,  and  also  as  united  to 
various  fabrics,  producing  a  variety 
of  strong,  flexible,  and  perfectly 
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X  HIS  was  an  action  on  the  case  wherein  the  plaintiff 
'sought  to  recover  from  the  defendants  the  sum  of  60/.  189.^ 
being  the  value  of  a  stack  of  beans  belonging  to  the  plain- 
tiff which  was  destroyed  by  fire  on  the  16th  April  1839, 
in  consequence  of  the  emission  of  certain  sparks  of  fire 


Friday, 
Nov.  I9th. 
In  case  Bgainst 
a  railway  com- 
pany for  so  care- 
lessly,  negli- 
gently, and  im- 
properly (by 
their  servants) 
managing  and 
directing  an 

engine  on  their  railway,  that  a  stack  of  beans  standing  on  a  field  adjoining,  belonging  to  the 
plaintiff,  was  destroyed  by  fire  emitted  from  the  engine,  the  facts  were  stated  for  the  opinion  of 
the  court  under  the  statute,  who  were  to  direct  a  verdict  for  the  plaintiff,  or  a  nonsuit,  as  they 
should  think  fit  The  case  stated,  amongst  other  fiicts,  that  the  engines  and  boilers  used  upon 
the  railway  (under  the  authority  of  an  act  of  parliament)  were  such  as  were  usually  employed 
on  railways  for  the  purpose  of  propelling  the  trains  and  carriages  thereon;  and  that  the  engine 
from  which  the  sparks  flew  which  set  fire  to  the  plaintiff's  stack,  was  at  the  time  used  in  the 
ordinary  manner  and  for  the  purposes  authorised  by  the  act  of  parliament : — Held,  that,  though 
the  facts  stated  were  not  sufficient  to  justify  the  court  in  inferring  negligence,  there  was  not 
such  an  entire  absence  of  evidence  of  negligence  as  to  enable  them  to  direct  a  nonsuit. 


water-tight  materialsy  aome  being 
of  extreme  delicacy,  and  others  of 
great  thickness  and  strength.  These 
were  furnished  by  Mr.  Thomas 
Hancock,  who  has  had  peculiar 
opportunities  of  manipulating  with 
this  substance,  and  possesses  the 
knowledge  of  a  process  by  which 
it  can  be  rendered  fluid,  and  yet 
retain  the  power  of  hardening  and 
assuming  its  elastic  state  again. 
Mr.  Faraday  explained  the  nature 
of  caoutchouc,  and  gave  the  results 
of  an  analysis  of  the  unchanged  sap. 
The  various  specimens  of  cotton, 
silk,  linen,  leather,  felt,  woollen, 
&c.,  which  were  upon  the  table, 
had  been  rendered  water-tight  by 
the  intervention  of  a  layer  of  caout- 
chouc between  two  layers  of  the 
fabric,  as,  for  instance,  cotton  or 
silk,  and  the  adhesion  was  so  per- 
fect that  the  substance  seemed  but 
as  one  web.  The  perfect  retention 
of  water  by  these  substances  was 
shewn  by  a  calico  bag,  into  which 


a  quart  of  water  had  been  intro- 
duced, and  the  opening  dosed  up; 
not  a  drop  or  particle  of  moistare 
could  be  perceived  on  the  exterior, 
though  the  bag  was  much  handled 
and  pressed. 

*<  When  several  folds  of  calico, 
linen,  or  canvass  were  cemented 
together  by  this  substance,  a  mate- 
rial was  produced  answering  many 
of  the  purposes  of  leather,  and  sur- 
passing it  in  value  in  numerous 
applications.  Its  use  in  the  con- 
struction of  the  eonneetmg  bandt 
for  machinery f  and  eardJUleU,  has 
been  tried  and  approved  of. 

"  In  consequence  of  the  manner 
in  which  the  caoutchouc  is  applied, 
no  limit  occurs  as  to  the  form  or 
size,  or  delicacy,  or  strength  of  the 
water-tight  vessels  or  things  which 
may  be  made ;  it  is  equally  applic- 
able to  the  cloak  and  the  caravan 
cover,  to  the  most  ornamented 
flower  vase,  and  the  strongest 
water-bucket." 
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from  one  of  the  railway  engines  belonging  to  the  de-        1841. 

fendanta  in  its  passage  along  the  Great  Western  Railway     aldiiidoe 

near  to  a  field  of  the  plaintiff's,  sitnate  in  the  connty  of  ^' 

Thb  Oreat 
Bnckinghaniy  in  which  the  stack  was  then  standings  and     Western 

also  the  sum  of  1/.  \0s.  for  expenses  incurred  by  the  plain-   *^'^^^^   ®- 
tiff  in  endeavouring  to  put  out  the  fire. 

The  declaration  stated  that  the  plaintiff^  theretofore^  to  Declaration, 
wit,  on  the  16th  April,  1889,  was  lawfuUy  possessed  of  a 
certain  rick  or  stack  of  beans  containing  divers,  to  wit, 
forty  quarters  of  beans,  of  great  value,  to  wit,  of  the  value 
of  70/.,  then  standing  and  being  in  and  upon  a  certain 
field  or  parcel  of  land  of  the  plaintiff  situate  in  the  county 
of  Bucks,  and  near  to  a'  certain  railway  or  raiboad  there 
used  and  employed  by  the  defendants  for  the  purpose  of 
driving  and  propeUing  from  time  to  time  in  and  along  the 
same  certain  steam  carriages  and  engines  containing  fire 
and  igneous  matter,  to  wit,  in  the  county  aforesaid ;  that 
the  defendants  were  also  then,  to  wit,  on  the  day  and  year 
aforesaid,  to  w}t,  in  the  county  aforesaid,  possessed  of  a 
certain  steam  carriage  and  engine  containing  fire  and 
igneous  matter,  which  was  then  driven  and  propelled  in 
and  along  the  said  railway  or  railroad  near  to  the  said  rick 
or  stack  of  the  plaintiff,  and  was  then  under  the  care  and 
management  of  certain  persons  then  servants  and  agents 
of  the  defendants,  who  were  then  and  there  regulating  and 
directing  the  same :  yet  the  defendants,  by  their  said  ser- 
vants and  agents,  then  and  there  so  carelessly ^  negligently , 
and  tmprcperly  managed  and  directed  their  said  steam  car* 
Hage  and  engine^  and  the  said  fire  and  igneous  matter  therein 
then  contained  as  aforesaid,  that,  by  and  through  the  care- 
lessness, negligence,  and  improper  conduct  of  the  defend- 
ants, by  their  said  servants  and  agents  in  that  behalf, 
divers  sparks  of  fire  and  divers  portions  of  the  said  fire  and 
igneous  matter  then  and  there  passed  and  flew  from  and  out 
of  the  said  steam  carriage  and  engine  of  the  defendants,  to. 
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into^  and  upon  the  said  ndk  or  stack  of  the  plaudaff ;  and 
hj  means  thereof  the  said  rick  or  stack  ol  the  plamti£f« 
being  of  the  value  aforesaid,  then  and  there  became  ig- 
nited, and  was  thereapon  and  by  means  of  the  premises 
then  axid  there  wholly  bnmt,  consumedj  and  destroyedj 
and  by  means  thereof  the  plaintiff  had  wholly  lost  and 
been  depriyed  of  the  use  and  benefit  of  his  said  rick  or 
stack  of  beans,  and  was  and  is  otherwise  greatfy  iigared 
and  aggrieyed  &c. 

The  defendants  pleaded  not  guilty. 

The  facts  were  stated  for  the  opinion  of  the  court,  under 
a  judge's  order,  pursuant  to  the  statute  8  &  4  Will.  4,  c, 
4&,  s.  25,  as  follows : — ^The  defendants  are  a  company  duly 
incorporated  by  the  name  of  ''The  Great  Western  Railway 
Company^'  under  and  by  yirtue  of  an  act  of  parliament 
passed  in  the  6  &  6  Will.  4,  c.  cyii,  intituled  ''An  Act  for 
making  a  Railway  from  Bristol  to  join  the  London  and 
Birmingham  Bailway  near  London,  to  be  called  The  Qreat 
Western  Railway,  with  Branches  therefrom  to  the  Towns 
of  Bradford  and  Trowbridge,  in  the  Ck>unty  oi  Wilts/' 
The  railway  which  the  defendants  haye  made  under  the 
pgroyisions  of  this  act  extends  along  the  extremity  o^  and 
immediately  adjoins,  a  field  of  the  plaintiff  situate  in  the 
parish  of  Bumham,  in  the  county  of  Buckingham ;  and  at 
the  South  Eastern  extremity  of  this  field  the  plaintiff  had 
erected  the  stack  of  beans  mentioned  in  the  dedarati^m,  at 
the  distance  of  about  eleyen  yards  from  the  rails  on  which 
the  railway  carriages  and  engines  of  the  company  run; 
the  said  stack  being  placed  dose  adjoining  the  boondaiy 
or  fence  of  the  said  railway. 

The  stack  of  beans  in  question  contained  about  forty 
quarters  of  beans,  and  was  ignited  by  means  of  certain 
sparks  of  fire  which  were  emitted  from  one  of  the  engines 
of  the  defendants  which  passed  along  the  railway  near  the 
apot  aboye  mentioned,  about  half  paat  fiye  o'clock  in  tbe 
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dtonoon  of  Tuesday,  the  Iflth  Apiil  1889,  and  flie  whole        is4i. 
was  in  consequence  consomed,  with  some  of  the  fence  rails      ^^  **     ^ 
adjoining.  «. 

The  engines  and  boilers  used  upon  the  said  railway  are     Wkstbrw^ 
andi  9B  are  nffuSly  employed  on  railways  for  the  purpose  ^^^^^^^^^ 
of  propelling  the  trains  and  carriages  tbereooi;  and  the  uS^^m" 
engine  fiom  wbieb  the  sparks  flew  which  set  fire  to  the  ^^^^^ 
slack  in  question,  wps  used  at  that  time  in  the  ordinary 
asanner,  and  for  the  pmrposes  authorized  by  the  act  of 
parliament. 

By  the  189th  section  of  the  act  above  referred  to  the  MatenaicUiuea 
eonqiany  were  empowered  to  regulate  the  passage  on  the  ^^^^  *^ 
railway,  and  manage  and  direct  the  use  theo'cof.  By  the 
19(Hih  and  the  191st  sections,  the  carriages  and  engines 
used  on  the  said  railway  are  placed  under  the  entire  di- 
netiaa,  control,  and  approyal  of  the  company.  And  by 
the  192nd  section,  the  boilers  [furnaces  ?]  of  all  the  engines 
need  on  ilie  said  railway  are  required  to  be  so  constructed 
aa  to  oansnme  thdr  own  smoke. 

The  question  for  the  opinion  of  the  oourt  was — ^whether,  aaesUon. 
under  the  circumstances  abore  se^  forth,  the  action  could 
be  maintained,  and  whether  the  defendants  were  liable  to 
make  compensation  to  the  plaintiff  for  the  loss  sustained 
by  him  in  consequence  of  the  destruction  of  the  said  stack 
of  beans :  if  the  court  should  be  of  opinion  that  the  de«- 
fendants  were  so  liable,  then  the  defendants  agreed  that 
judgment  herein  should  be  entered  against  them  by  con- 
fession for  the  sum  of  62/.  Ss,,  as  damages  herein,  immedi* 
atdy  after  the  decision  of  the  case,  or  otherwise,  as  to  the 
court  should  seem  meet,  and  that  judgment  be  entered 
accordingly :  but,  if  the  court  should  be  of  the  contrary 
opinion,  then  the  plaintiff  agreed  that  judgment  as  in  the 
ease  of  a  nonsuit  should  be  entered  against  him.  And  it 
was  agreed  that  the  case  might  at  the  request  of  either 
party  be  turned  into  aspecial  Tcrdict^and  the  record  made 
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up  and  the  verdict  of  a  jury  taken  for  that  purpose^  if  ne- 
cessary (20). 

The  case  now  came  on  for  argument. 

Charmettf  Seijeant,  for  the  plaintiff. — ^There  is  nothing  in 
the  fects  to  take  this  case  out  of  the  ordinary  rule  that  a 
man  must  so  use  his  own  rights  and  property  as  to  do  no 
injury  to  those  of  his  neighbour  (21).  Inevitable  necessity 
forms  the  only  exception :  and  it  lies  on  the  defendants  to 
shew  it — Weaver  v.  Ward,  Hob.  134.  In  Lambert  v.  Bessey, 
T.  Baym.  422,  it  is  said,  that,  "  In  all  civil  acts  the  law 
doth  not  so  much  regard  the  intent  of  the  actor  as  the 
loss  and  damage  of  the  party  suffering;  and  therefore, 
Mich.  6  E.  4.  7  a.  pi.  18,  Trespass  quare  vi  et  armis  clan- 
sum  fregit  et  herbam  suam  pedibus  conculcando  con- 
sumpsit  in  six  acres.  The  defendant  pleads  that  he  hath 
an  acre  lying  next  the  said  six  acres,  and  upon  it  a  hedge 
of  thorns,  and  he  cut  the  thorns,  and  they  ipso  invito  fell 
upon  the  plaintiff's  land,  and  the  defendant  took  them  off 
as  soon  as  he  could,  which  is  the  same  trespass ;  and  the 
plaintiff  demurred;  and  adjudged  for  the  plaintiff;  for, 


(20)  The  points  marked  for  ar- 
gument were  as  follow  : — 

For  the  plaintiff— that  there  was 
nothing  in  the  act  of  parh'ament 
incorporating  the  company  to  exo- 
nerate them  from  their  liahility  to 
indemnify  the  plaintiff  for  the  in- 
jwy  to  his  property  caused  hy  their 
engine ;  that  the  defendants  were 
liable  on  the  general  principle  that 
each  person  must  so  use  his  own 
property  as  not  to  injure  that  of 
another ;  and  that  the  facts  of  the 
case  disclosed  pontive  negligence 
on  the  part  of  the  defendants. 

For  the  defendants — ^that  the 
action  was  not  maintainable  with- 
out some  wrongful  act  or  omission 


by  the  defendants;  that  the  case 
disclosed  neither  negligence  nor 
improper  conduct  on  their  part, 
and  that  that  cannot  be  regarded 
as  a  nuisance,  or  wrongful,  which  is 
authorized  by  an  act  of  parliament; 
that  the  defendants  were  not  an- 
swerable for  unaT(»dable  accident; 
and  that  it  did  not  appear  that  it 
was  necessary,  or  even  convenient, 
to  the  occupation  of  the  plaintiff's 
field  that  the  stack  should  have 
been  placed  so  near  the  railway,  or 
within  reach  of  the  sparks  from  the 
engines. 

(21)  See  Chadwick  v.  IVower,  8 
Scott»  1,6  New  Cases,!. 
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though  a  man  doth  a  lawful  thing,  yet^  if  any  damage  do 
hereby  befal  another^  he  shall  answer  it^  if  he  could  haye 
avoided  it.  As,  if  a  man  lop  a  tree,  and  the  boughs  fall 
upon  another  ipso  invito,  yet  an  action  lies.  If  a  man 
shoot  at  butts,  and  hurt  another  unawares,  an  action  lies. 
I  have  land  through  which  a  river  runs  to  turn  your  mill, 
and  I  lop  the  shallows  growing  upon  the  river  side,  which 
accidentally  nteip  the  water,  so  as  your  mill  is  hindered,  an 
action  lies.  If  I  am  building  my  own  house,  and  a  piece 
of  timber  falls  on  my  neighbour's  house  and  breaks  part 
of  it,  an  action  lies.  If  a  man  assault  me,  and  I  lift  up 
my  staff  to  defend  myself,  and  in  lifting  it  up  hit  another, 
an  action  lies  by  that  person,  and  yet  I  did  a  lawftd  thing. 
And  the  reason  of  aU  these  cases  is,  because  he  that  is 
damaged  ought  to  be  recompensed.  But  otherwise  it  is 
in  criminal  cases;  for,  there,  actus  non  facit  reum  nisi 
mens  nt  rea.^'  Jnonymcus,  1  Yentris,  295,  Underwood  v. 
Heumon,  1  Str.  596,  TubervU  v.  Stamp,  1  Salk.  13,  1  Ld. 
Baym.  264,  and  Dickinson  v.  Watson,  Sir  T.  Jones,  205, 
are  authorities  to  the  same  effect.  In  Wakemany.  Robin- 
son, 8  Moore,  63,  1  Bing.  218,  it  was  held  that  no  action 
can  be  supported  for  an  injury  arising  from  an  unavoid* 
able  accident;  but,  if  blame  can  be  imputed  to  the  party 
causing  it,  he  is  liable,  although  he  had  no  intent  to  injure. 
^Tfae  doctrine,"  said  Dallas,  C.  J.,  "  as  applicable  to  ac- 
tions of  this  description,  is,  that  no  man  can  be  excused 
of  a  trespass,  unless  he  can  justify  that  the  act  complained 
of  arose  entirely  without  his  default ;  and,  if  that  justifica- 
tion be  proved,  it  is  an  answer  to  the  trespass."  No  doubt, 
here,  trespass  would  have  lain  against  the  driver  of  the 
engine  which  occasioned  the  injury;  and  no  plea  that  he 
conU  plead  would  amount  to  an  excuse,  that  did  not  shew 
him  to  have  been  entirely  without  fault.  Thus,  in  Scott 
Y.  Shqfherd,  8  Wils.  403,  Blackstone,  J.,  says :  ''  The  law- 
fulness or  unlawfulness  of  an  act  is  not  the  criterion  be* 
tween  these  two  actions  [case  and  trespass],  for,  a  man 
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1841.       may  become  an  immediate  trespasser  vi  et  armis  by  doin^ 

Aldeidob     ^  lawM  act;  as,  if  a  man,  in  doing  an  act  lawful  in  itself, 

*•  hurts  another  by  accident,  misfortune,  and  against  the  will 

Tbi  Orsat  . 

Wbstbrh      of  the  actor,  yet  he  shall  be  answerable  in  trespass  yi  et  armis 

iLWAT  o.  £^^  immediate  injury  done ;  unless  the  injury  was  inevi- 
table— Vt  Hen.  7,  28  a.,  1  Str.  596,  and  many  other  cases 
in  the  books  to  this  purpose/'  In  Dixon  v.  £e0,  5  M.  &  S. 
198,  it  is  said  that  the  law  requires  of  persons  having  in 
their  custody  instruments  of  danger,  that  they  should  keep 
them  with  the  utmost  care :  in  that  case,  the  defendant, 
being  possessed  of  a  loaded  gun,  sent  a  young  girl  to  fetch 
it,  with  directions  to  take  the  priming  out,  which  was 
accordingly  done,  and  an  injury  accrued  to  the  plaintiff's 
son  in  consequence  of  the  girl's  presenting  the  gun  at 
him  and  drawing  the  trigger,  when  the  gun  went  off:  and 
it  was  held  that  the  defendant  was  liable  to  damages  in  an. 
action  on  the  case.  [Tisdb/,  C.  J. — Suppose  this  were  an 
action  for  injury  arising  from  the  carelessness  of  the  de* 
fendanf  s  servant,  in  driving  against  the  plaintiff's  carriage  ; 
there,  trespass  would  lie  against  the  servant,  and  inevitable 
accident  would  be  the  only  excuse:  but,  where  case  is 
brought  against  the  master  for  the  injury  resulting  from 
the  negligence  of  his  servant,  negligence  must  be  proved. 
The  inquiry  in  these  cases  always  is  whether  there  has 
been  negligence  or  not.]  The  allegation  of  negligence  is 
introduced  merely  for  the  purpose  of  shewing  that  the 
act  is  not  charged  to  have  been  wilful  and  malicious.  But, 
here,  the  case  does  find  negligence.  If  railway  engines 
are  liable  to  emit  sparks,  the  company  are  clearly  guilty 
of  negligence  if  they  omit  to  take  proper  precautions  to 
prevent  accidents  of  this  sort.  [Tftida/,  C.J. — ^If  this  case 
had  gone  to  trial,  and  it  had  appeared  that  fires  frequently 
resulted  from  the  same  cause,  that  might  have  been 
ground  for  the  juiy  to  infer  negligence.  But  how  can  we 
assume  negligence  without  any  evidence  on  the  subject?] 
In  Christie  v.  Qriggs,  2  Camp.  79,  in  an  action  against 
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the  proprietor  of  a  stage-coach  for  negligence  whereby 
the  coach  broke  down,  and  the  plaintiff^  travelling  by  it  as 
a  passoiger,  was  hurt;  it  was  held  to  be  prim&  facie 
enough  to  give  evidence  of  the  coach  having  broken  down^ 
firom  which  negligence  will  be  inferred.  So^  here^  the  case 
diacloses  a  snfBcient  prim&  facie  case  of  negligence. 


1841. 
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Bompas,  Seijeant,  for  the  defendants. — ^The  plaintiff  was 
bound  to  shew  negligence.  The  case  in  effect  shews  the 
contrary;  for^  it  states  that  the  engines  used  upon  the 
railway  are  such  as  are  usually  employed  on  railways  for 
the  purpose  of  propelling  the  trains  and  carriages  thereon ; 
and  that  the  engine  from  which  the  sparks  flew  that  did  the 
mischief  was  used  at  the  time  in  the  ordinary  manner  and 
for  the  purposes  authorized  by  the  act  of  parliament.  That 
clearly  cannot  be  negligence  which  is  done  in  pursuance 
of  the  act:  T^eJHn^v.P^o^,  4B.&;Ad.30,  1N.&M.690. 
TherCy  by  an  act  (1  &  2  Geo.  4^  c.  zliv)  reciting  that  a  rail- 
way between  certain  points  would  be  of  great  public  utility, 
and  would  materially  assist  the  i^ricultural  interest  and 
the  general  traffic  of  the  country,  power  was  given  to  a 
company  lo  make  such  railway,  according  to  a  plan  depo* 
sited  with  the  clerk  of  the  peace,  from  which  they  were 
not  to  deviate  more  than  one  hundred  yards.  Sy  a  sub- 
sequent act  (4  Geo.  4,  c.  xxxiii),  the  company,  or  persons 
anthoriaed  by  them,  were  empowered  to  use  locomotive 
engines  upon  the  railway.  The  railway  was  made  parallel 
and  adjacent  to  an  antient  highway,  and  in  some  places 
came  within  five  yards  of  it.  It  did  not  appear  whether 
or  not  the  line  could  have  been  made  in  those  instances 
to  pass  at  a  greater  distance.  The  locomotive  engines  on 
tiie  railway  firightened  the  horses  oi  persons  using  the 
Iiighway  as  a  carriage-road.  On  indictment  against  thc^ 
company  for  a  nuisance,  it  was  held  that  this  interference 
with  the  rights  of  the  public  must  be  taken  to  have  been 
contemplated  and  sanctioned  by  the  legislature,  since  the 
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words  of  the  statute  authorizing  the  use  of  the  engines 
were  unqualified;  and  that  the  public  benefit  derived 
from  the  railway  (whether  it  would  have  excused  the 
alleged  nuisance  at  common  law  or  not)  shewed  at  least 
that  there  was  nothing  unreasonable  in  a  clause  of  an  act 
of  parliament  giving  such  unqualified  authority.  At  all 
events^  there  was  equal  negligence  on  the  plaintiff's  part, 
in  placing  his  stack  so  near  the  railway. 


Channett,  Serjeant^  was  heard  in  reply. 

TiNDAL^  C.  J. — I  cannot  help  thinking  that  the  state* 
ment  of  facts  submitted  to  us  is  insufficient  to  enable  us 
to  come  to  any  just  condusion.  The  argument  ui^ed  on 
the  part  of  the  defendants  goes  to  shew  that  the  plaintiff 
ought  to  be  nonsuited.  I  am  not^  however^  prepared  to 
say  that  there  is  no  evidence  of  negligence :  I  cannot  say- 
that  the  very  circumstance  of  fire  being  emitted  firom  an 
engine  does  not  amount  to  carelessness.  Neither  am  I 
prepared  to  say  that  the  verdict  ought  to  be  entered 
for  the  plaintiff :  to  entitle  him  to  recover^  he  ia  bound  to 
shew  some  carelessness  on  the  part  of  the  defendants^  or 
circumstances  whence  the  jury  may  infer  carelessness. 

CoLTMAN^  J. — I  am  of  the  same  opinion.  It  never  was 
intended  that  mere  matters  of  fact  should  be  presented  in 
this  way  for  the  opinion  of  the  court. 


Maulb,  J. — ^Inconvenience  may  arise  firom  the  court 
being  divided  in  opinion  upon  questions  of  fact.  In  this 
case  I  agree  with  my  Lord  that  the  plaintiff  ought  not  to 
be  nonsuited  upon  such  a  state  of  facts  as  is  here  pre^ 
sented ;  but  that  the  matter  should  go  to  a  jury. 

Case  withdrawn. 
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SiEYEBs  V.  BoswBLL  and  Others.  Friday, 

TNov.  19M* 
HIS  was  an  action  of  debt  to  recover  50/.  as  money  had  Where  money 
and  received  by  the  defendants  for  the  use  of  the  plaintifif,  erIditoVtoln. 
and  on  an  account  stated.    The  defendants  pleaded-r-first,  ri^^^J'uJk. 
never  indebted — secondly^  that,  before  the  accruing  of  the  ^p^'*  ceitifi- 
debt  and  causes  of  action  in  the  declaration  mentioned,  ficateio  obtain*. 
that  is  to  say,  on  the  4th  July,  1885,  a  fiat  in  bankruptcy  **to  wtrtion 
issued  against  the  plaintiff,  under  which  he  was  duly  de-  ^®"ji"°"y  Jl*** 
dared  a  bankrupt,  and  that  one  James  Clark  was  duly  ap-  brought  by  a 
pointed  official  assignee,  and  the  defendant  Bos  weU  creditors'  rccoTln^back 
assignee  of  the  estate  and  effects  of  the  plaintiff;  that  they  "y'^JS  ~h^dt- 
required  the  defendants  to  pay  them  the  money  mentioned  ftndant  pleaded 

that  the  money 

in  the  declaration;  and  that  the  said  assignees,  being  en-  h^  been  de* 
titled  to  the  said  money,  the  defendants,  on  the  15th  May,  ^^  to  the  m- 
1840,  and  before  the  commencement  of  the  suit,  paid  •«««»««•  *»«fi>'« 

'A  tne  commence* 


ihem  the  same  in  satisfaction  of  the  causes  of  action  in  «>«nt  oC!^«  ac- 
tion : — Held(  a 
the  declaration  mentioned.    The  plaintiff  joined  issue  on  sufficient  an* 

the  first  plea^  and  to  the  second  plea  replied  that  the  ^^' 

assignees  were  not  entitled  to  the  debts  and  causes  of 

action  in  the  declaration  mentioned,  or  any  of  them.   Issue 

thereon.    The  cause  came  on  to  be  tried  before  Tindal, 

C.  J.,  at  the  sittings  for  Middlesex  after  Michaelmas  Term, 

1840,  when  a  verdict  was  found  for  the  plaintiff  for  50/, 

damages,  and  costs  of  suit,  subject  to  the  opinion  of  the 

court  upon  the  following  case : — 

On  the  4th  July,  1835,  a  fiat  in  bankruptcy  was  issued 

against  the  plaintiff,  under  which  he  was  duly  declared  a 

bankrupt  by  Joshua  Evans,  Esq.,  one  of  the  commissioners 

of  the  Court  of  Bankruptcy,  who  on  the  same  day  duly 

appointed  one  James  Clark  to  be  the  official  assignee  of 

the  plaintiff's  estate  and  effects  under  the  said  fiat ;  and  at 

the  first  meeting  of  the  creditors  of  the  plaintiff  duly  holden 

the  defendant  Boswell  was  nominated  and  chosen  by  the 

xmyor  part  in  value  of  the  creditors  of  the  plaintiff,  who 
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1841.  had  under  the  said  fiat  proved  their  debts  to  be  102.  and 
upwards^  to  be  assignee  of  the  estate  and  efifects  of  the 
plaintiff,  and  which  said  choice  was  duly  ratified  and 
confirmed. 

The  plaintiff^  at  the  time  he  was  declared  bankrupt,  was 
indebted  to  the  three  defendants,  who  then  carried  on 
business  as  coal  merchants  in  copartnership  together,  in 
the  sum  of  828/.  17«.  2d.,  and  the  defendants  then  refused 
to  sign  his  certificate ;  but,  in  August,  1886,  tiie  defendant 
Boswell  undertook  to  obtain  the  signatures  to  the  certifi- 
cate of  himself  and  the  two  other  defendants  his  copart- 
ners, in  consideration  of  the  plaintiff's  paying  to  him 
200/.,  26/.,  part  of  the  amount,  to  be  paid  down  immediately 
in  money,  and  the  remaining  176L  to  be  paid  by  install 
ments  of  25/.  each,  at  intervals  of  tiiree  months,  and  the 
payment  of  the  said  sum  of  175/.  to  be  secured  by  the 
plaintiff's  warrant  of  attorney  to  the  defendants,  and  by 
his  accepting  seven  bills  of  exchange  as  a  further  security, 
for  25/.  each,  payable  at  intervals  of  three  months  from 
each  other. 

On  the  10th  August,  1836,  in  order  to  induce  the  de- 
fendants to  sign  the  plaintiff's  certificate  of  conformity, 
the  plaintiff  paid  the  defendant  Boswell  26/.  in  money,  and 
duly  executed  a  warrant  of  attorney  for  176/.  to  the  defend- 
ants, and  accepted  seven  bills  of  exchange  drawn,  by  the 
defendants  on  the  plaintiff,  for  25/.  each,  payable  at  inter- 
vals of  three  months  from  each  other,  and  delivered  such 
warrant  of  attorney  and  bills  so  accepted  to  the  defendants; 
and  thereupon  the  defendants,  on  the  same  day,  signed 
the  plaintiff's  certificate,  and  the  same  was  afterwards 
duly  allowed  by  the  Court  of  Review.  The  first  of  the 
said  seven  bills  of  exchange  fell  due  on  the  11th  November, 
1836,  and  was  presented  to  the  plaintiff  for  payment  on 
that  day,  but  was  dishonoured;  and  thereupon  the  de- 
fendants threatened  the  plaintiff  with  legal  proceedings 
for  the  recovery  of  the  amount  thereof,  unless  the  same 
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was  instantly  paid,  and  thereupon  the  plaintiff,  in  order        1841. 
to  prevent  such  kgal  proceedings,  paid  to  the  defendant 
BosweU  on  the  15th  November,  1886,  the  said  sum  of 
25L  in  the  said  biUs  m^itioned. 

Qn  the  11th  Febmary,  1840,  the  plaintiff  demanded  of 
the  defendant  Boswell  repayment  of  the  said  two  several 
sums  of  25/.  and  25/.  so  paid  to  him  by  the  phiintiff  on  the 
said  10th  August  and  15th  November,  1836,  as  aforesaid^ 
which  was  refused,  and,  on  the  14th  April  following,  the 
plaintiff  commenced  an  action  against  the  defendant 
BosweU  alone  for  the  recovery  of  the  said  two  sums,  to 
which  action  the  defendant  Boswell  pleaded  the  non- 
joinder of  his  copartners,  the  other  two  defendants,  in 
abatement;  and  thereupon  the  plaintiff  discontinued  the 
said  action  against  the  defendant  Boswell,  and,  on  the 
26th  May,  1840,  the  present  action  was  commenced. 

Before  the  present  action  was  commenced,  the  defendant 
BosweU  gave  information  to  the  official  assignee,  James 
Clark,  of  the  circumstances  under  which  the  certificate 
was  obtained,  and  of  the  payment  of  the  two  sums  of  26/. 
each,  and,  on  the  15th  of  May,  1840,  the  official  assignee, 
at  the  desire  of  the  defendant  BosweU,  wrote  and  sent  to 
the  defiandant  BosweU  a  letter  stating  that  the  certificate 
of  the  plaintiff  had  been  obtained  by  firaud,  that  the  said 
two  sums  of  25/.  each  so  paid  to  the  defendant  BosweU  as 
aforesaid  formed  part  of  the  estate  of  the  plaintiff,  and  re- 
qnestiDg  the  defendant  BosweU  to  pay  the  said  two  aams 
of  2S/.  each  to  the  said  James  Clark  as  official  assignee ; 
and  thereapon  the  defendant  BosweU  on  the  same  day 
paid  the  said  James  Clark  the  same,  and  part  of  the  monqr 
so  paid  was  duly  applied  by  the  said  James  CUirk  for  the 
pvposes  of  the  bankrupts  estate,  and  in  payment  of  the 
solicttor's  biU  against  the  assignees,  and  otherwise. 

The  question  for  the  opinion  of  the  court  was — whether 
the  plaintiff  was  entitled  to  recover  the  said  two  several 
of  25/.  and  25/.  so  paid  by  him  to  the  defendants 
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184L  under  the  crrcumstances  aforesaid,  or  either  of  them.  If 
the  court  should  be  of  opinion  that  the  plaintiff  was  en- 
titled to  recover  the  said  two  sums  of  35/.  and  25/.,  then 
the  verdict  already  entered  for  the  plaintiff  as  aforesaid 
wais  to  stand.  If  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  sum  of  25/.  only  so 
paid  by  the  plaintiff  to  the  defendants  on  the  10th  August, 
1836,  then  the  verdict  already  entered  for  the  plaintiff  was 
to  be  reduced  to  25/.  If  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  either  of  those 
two  sums,  then  the  verdict  already  entered  for  the  plaintiff 
was  to  be  set  aside,  and  a  verdict  was  to  be  entered  for 
the  defendants. 

Bompasy  Serjeant  {John  Bayky  was  with  him),  for  the 
plaintiff. — ^The  questions  to  be  considered  in  this  case,  are — 
first,  whether,  under  the  circumstances  stated,  the  plain- 
tiff's certificate  was  void — secondly,  whether  its  invalidity 
can  be  set  up  by  these  defendants. 

1.  By  the  5  Geo.  2,  c.  30,  s.  7,  the  bankrupt  having 
duly  surrendered,  was  declared  to  be  dischai^ed  from  all 
debts  owing  by  him  at  the  time  of  his  bankruptcy;  and,  if 
afterwards  impleaded  for  any  debt  due  before  his  bank- 
ruptcy, it  was  enacted  that  his  certificate  should  entitle 
him  to  a  verdict,  unless  the  plaintiff  in  such  action  could 
prove  that  the  certificate  was  obtained  w^airly  and  by  fraud. 
And  the  10th  section  enacted  that  no  discovery  upon  oath 
or  solemn  affirmation  to  be  made  by  any  bankrupt  of  his 
estate  and  effects  pursuant  to  that  act  should  entitle  such 
bankrupt  to  the  benefits,  allowed  by  that  act,  unless  the 
commissioners  authorized  by  such  commission,  or  the 
major  part  of  them,  should  in  writing  under  their  hands 
and  seals  certify  to  the  Lord  Chancellor,  &c.,  that  such 
bankrupt  had  made  a  full  discovery  of  his  estate  and 
effects,  and  in  all  things  conformed  himself  according  to 
the  directions  of  the  act,  and  that  there  did  not  appear  to 
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them  any  reason  to  donbt  of  the  trath  of  sach  discoYery  or  1841. 
that  the  same  was  not  a  full  discovery  of  all  such  bank* 
mpt's  estate  and  effects ;  and  unless  four  parts  in  five  in 
namber  and  valae  of  the  creditors  of  such  bankrupt^  who 
should  be  creditors  for  not  less  than  20/.  respectively^  and 
who  should  have  duly  proved  their  debts  under  such  com* 
BiKsion,  should  sign  such  certificate^  and  testify  their 
eoBsent  to  such  allowance  and  certificate  and  to  the  said 
bankrapfs  discharge  in  pursuance  of  the  act^  to  be  also 
eotified  by  such  commissioners;  but  that  such  commis* 
SKUiers  should  not  certify  the  same  unless  such  bankrupt 
made  oath  or  afifirmation  that  such  certificate  and  consent 
of  the  creditors  thereunto  were  obtained  fairly  and  without 
band  (22).  The  121st  section  of  the  6  Geo.  4,  c.  16,  en- 
acts  "  ibat  efery  bankrupt  who  shall  have  duly  surrendered, 
and  in  aU  things  conformed  himself  to  the  laws  in  force 
oonceming  bankrupts  at  the  time  of  issuing  the  commission 
against  him,  shall  be  discharged  firom  all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  demands  hereby 
made  proveable  under  the  commission,  in  case  he  shall 
obtain  a  oeitificate  of  such  conformity,  so  signed  and 
allowed,  and  subject  to  such  provisions  as  hereinafter 
mentioned.^^  And  s.  122,  after  prescribing  the  number  of 
creditorB  by  whom  the  certificate  shall  be  signed,  provides 
tbat  ''no  sach  certificate  shall  be  such  discharge,  unless 
tbe  commissioners  shall,  in  writing  under  their  hands  and 
seals,  certify  to  the  Lord  Chancellor  that  such  bankrupt 
has  made  a  full  discovery  of  his  estate  and  effects,  and  in 
aU  things  conformed  as  aforesaid,  and  that  there  does  not 
appear  any  reason  to  doubt  the  fulness  or  truth  of  such 
discovery,  and  also  that  the  creditors  have  signed  in  man«> 
ner  thereby  directed,  and  unless  the  bankrupt  make  oath 
in  writing  that  such  certificate  and  consent  were  obtained 


(23)  Sc€  Smith  ▼.  Bromley,  2      of  Lord  Mansfield  in  Browning  v. 
Doug.  696,  D.,  and  the  judgment      Morris,  Cowp.  790. 
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1841.       without  fraud/'    The  difference  between  the  provisions 
SiTvERr     ^P^^  *^  subject  in  the  5  Geo.  2,  c.  80,  and  those  of  the 
V-  6  Geo.  4,  c.  16,  is  striking :  under  the  former  act,  the  ere- 

ditor  was  a  party  to  the  certificate  of  conformity;  under 
the  latter,  the  creditor  in  signing  merely  signifies  his 
assent.  ITalfourd,  Serjeant,  referred  to  Horn  y.  Ian,  4  B. 
&;  Ad.  78,  1  N.  ft  M.  627,  where  it  was  held  to  be  a  good 
answer  to  a  plea  of  bankruptcy,  that  the  certificate  was 
obtained  by  fraud,  though  the  enactment  to  that  effect  in 
the  5  Geo.  2,  c.  30,  s.  7,  is  not  repeated  in  the  6  Geo.  4, 
c.  16.  Tindaly  C.  J. — Though  there  is  some  diffarenoe  in 
form  between  the  certificates  under  the  old  and  the  new 
law,  yet,  looking  at  the  substance,  we  are  of  opinion  that 
a  certificate  obtained  as  this  has  been  is  void.] 

2.  Assuming  the  certificate  to  be  void,  the  next  question 
is,  whetW  the  defendants  can  take  advantage  of  that  in- 
validity— ^whether  they  can  set  up  their  own  fraud.  A 
deed  whereby  a  trader  conveys  all  his  property  in  trust  to 
divide  amongst  his  creditors,  is  an  act  of  bankruptcy;  but 
such  deed  cannot  be  set  up  as  such  by  one  who  is  a  party 
to  it.  (28)  So,  here,  upon  the  principle  laid  down  in  3foii- 
t^fion  V.  Mtmtefiari,  Coop.  C.  C.  250,  Doe  d.  Moberis  v. 
Boberis,  2  B.  ft  Aid.  867,  and  numerous  other  cases^  these 
defendants  are  estopped  from  setting  up  a  fraud  to  which 
themselves  weate  parties.  [Manle,  J. — ^The  defendants  are 
not  seeking  to  set  up  their  own  fraud :  the  plaintiff  asserts 
that  the  transaction  is  void  on  the  ground  of  fiiiud;  the 
defendants  admit  it,  and  shew  that  th^  have  accounted 
for  the  money  to  the  assignees.]  It  may  be  conceded, 
that,  as  against  the  innocent  assignee,  the  plaintiff  cannot 
set  up  the  fraud ;  but  the  case  is  very  different  as  betireeu 
the  plaintiff  and  those  who  were  guilty  of  the  oppression 
and  fraud.  [Tlndal,  C.  J. — ^The  money  having  before  action 

(23)  See Bamford V.Bacon,  2  T.R.594;  Ex  parte Cawkwell,  IDVes. 
233,  I  Rose,  315. 
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brought  been  paid  over  to  the  person  legally  entitled  to  it,  1841. 
how  can  the  plaintiff  maintain  monqr  had  and  received?] 
A  party  may  by  his  own  finaud  place  himself  in  such  a  si- 
tuation as  to  render  himself  answerable  to  two  different 
penons :  for  instance,  a  tenant  may  so  conduct  himself  as 
to  be  estopped  from  denying  the  right  of  a  stranger  to 
recover  against  him  in  an  action  of  ejectment. 

Ta^ntrd,  Serjeant  {Hayes  was  with  him),  for  the  defend* 
ants. — ^It  is  not  tiie  defendants  who  seek  to  avoid  the  cer- 
tificate :  the  mere  fact  of  the  payment  of  the  mon^,  such 
payment  having  been  made  voluntarily  and  with  foil  know- 
ledge of  all  the  fects,  and  no  fraud  appearing,  would  not 
entitle  the  plaintiff  to  recover  it  back.  It  is  part  and  par- 
ed of  the  plaintiff's  case  that  the  certificate  is  void,  which, 
upon  the  authority  of  Horn  v.  /on,  4  B.  &  Ad.  78, 1  N.  ft 
H.  627,  it  must  be  taken  to  be :  the  plaintiff  must  shew 
that  he  became  bankrupt,  that  his  certificate  was  held  in 
auapense,  and  thai  the  money  and  the  bills  were  given  to 
induce  the  defendants  to  sign  it.  In  short,  it  is  part  and 
parcel  of  the  proposition  set  up  by  the  plaintiff,  that  the 
certificate  is  void,  and  consequently  that  the  money  received 
by  the  defendants  is  the  money  of  the  assignees.  This  the 
defendants  admit;  and  their  answer  is,  that  they  have  paid 
over  the  money  to  the  assignees.  In  Crofton  v,  PooU^  1 
B.  &;  Ad.  568,  where  an  action  had  been  brought  by  an 
uncertificated  bankrupt  in  respect  of  a  demand  claimable 
by  his  assignees,  it  was  held  that  the  defendant  mighty 
under  the  general  issue,  give  in  evidence  the  payment  of 
the  debt  to  the  assignees,  between  the  time  of  suing  out 
the  writ  and  the  declaration.  The  circumstance  of  one  of 
tiie  defendants  in  this  case  being  himself  an  assignee, 
makes  no  difference :  however  incorrect  or  illegal  his  for- 
mer conduct  may  have  been,  he  was  perfectly  justified  in 
pursuing  the  course  he  eventually  adopted.  As  to  the  25/. 
paid  to  the  defendants  on  the  10th  August,  1836,  a  right 
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184U  of  action  for  its  recovery  vested  immediately  in  tke  as-^ 
signees ;  the  bankrupt  never  could  sue  for  that.  And,  as 
to  the  remaining  25/.,  though  the  illegality  of  the  transac- 
tion might  have  been  set  up  as  a  defence  to  an  action  upon 
the  bill,  yet,  having  paid  the  money  with  full  knowledge  of 
all  the  facts,  he  cannot  now  re-open  the  matter.  For  this 
position,  Wibm  v.  Ray,  10  Ad.  &  £.  82,  2  P.  &  D.  253,  is 
a  distinct  authority.  There,  the  plaintiff  being  about  to 
tK>mpound  with  his  creditors,  the  defendant  (a  creditor) 
refused  to  subscribe  the  deed  unless  he  were  paid  in  full: 
the  plaintiff,  to  obtain  his  signature,  gave  a  bill  payable  to 
the  defendant's  agent,  for  the  difference  between  20s.  in 
the  pound  and  Ss.,  the  proportion  compounded  for :  the 
defendant  then  signed  the  deed:  the  plaintiff  did  not 
honour  the  bill  when  due ;  but,  on  subsequent  application, 
he  paid  it,  some  months  after  the  dishonour,  by  two  instal- 
ments, to  the  payee,  and  the  defendant  received  the  money: 
the  other  creditors  were  paid  according  to  the  deed:  it  was 
held  that  the  plaintiff  could  not  recover  back  the  amount 
paid  to  the  defendant  above  Ss.  in  the  pound ;  for  that  the 
transaction  had  been  closed  by  a  voluntary  payment  with 
full  knowledge  of  the  facts,  and  ought  not  to  be  re-opened : 
and  that  it  made  no  difference  that  the  sum  in  question 
had  not  been  recovered  by  action.  Independently,  there- 
fore, of  any  question  of  fraud,  the  action  is  not  one  that 
the  plaintiff  is  in  a  situation  to  maintain,. 

Bompas,  Serjeant,  in  reply. — It  may  be  laid  down  as  a 
general  proposition,  that,  wherever  a  man  obtains  money 
from  another  by  fraud,  it  may  be  recovered  back :  it  is  the 
oppressor,  not  the  oppressed,  that  is  guilty  of  fraud.  The 
bill  is  by  the  statute  expressly  declared  void :  the  payment, 
therefore,  was  clearly  without  consideration. 

TiNDAL,  C.  J. — It  does  not  appear  to  me  that  a  decision 
in  this  case  in  favour  of  the  defendants  will  at  all  militate 
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against  the  authorities  that  have  laid  it  down  that  money        1841. 
paid  by  a  bankrupt  to  a  creditor  to  induce  him  to  sign  his       sievem 
certificate  may  be  recovered  back  in  an  action  for  money      _    «. 

BoSW£LL. 

had  and  received :  for^  this  case  involves  something  more 
than  the  simple  proposition  that  was  then  before  the  court. 
This  species  of  action  is  founded  upon  the  equitable  cir- 
camstances  of  the  case  between  the  parties.  But  here  the 
money  has^  before  the  commencement  of  the  action^  been 
paid  over  to  the  person  who  in  point  of  law  was  entitled  to 
receive  it;  and  therefore  the  equitable  ground  upon  which 
money  had  and  received  is  maintunable  is  wanting.  I 
agree  that  a  party  to  a  fraud  is  estopped  firom  setting  it  up 
as  a  defence.  Here^  however,  it  is  not  the  defendants  who 
are  seeking  to  set  up  the  fraud ;  but  they  rely  upon  some- 
thing which  took  place  afterwards.  It  is  the  plaintiff  that 
brings  before  the  jury  the  fraud  as  a  part  of  his  own  case ; 
which  brings  it  within  the  distinction  taken  in  Drevivan  v. 
Lawranee,  1  Salk.  276,  2  Ld.  Raym.  1086— ''that,  where 
the  plaintiff's  title  is  by  estoppel,  and  the  defendant  pleads 
the  general  issue,  the  jury  are  bound  by  the  estoppel ;  for, 
here  is  a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and 
a  good  title  if  the  matter  had  been  disclosed  and  relied  on 
in  pleading :  but,  if  the  defendant  pleads  the  special  matter, 
and  the  plaintiff  will  not  rely  on  the  estoppel  when  he 
mayj  but  takes  issue  on  the  fieust,  the  jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth 
of  the  fact  which  is  against  him.''  Here,  it  appears  to  me 
that  the  assignees,  and  not  the  plaintiff,  were  entitled  to 
receive  this  money,  because,  upon  his  own  shewing,  the 
plaintifPs  certificate  was  obtained  by  fraud,  and  is  mere 
waste  paper.  And  when  it  appears  that  the  assignees  have 
taken  advantage  of  the  invalidity  of  the  certificate,  and 
that  the  jus  tertii  has  intervened,  I  do  not  see  how  we  can 
hold  the  plaintiff  to  be  in  a  situation  to  maintain  the  action. 
I  think  the  defendants  are  entitled  to  the  postea. 
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1841.  CoLTMAR,  J. — I  should  be  desirous  to  give  effect  to  this 

action  if  it  could  be  done  consistently  with  the  decided 
cases;  for^  though  the  conduct  of  the  plaintiff  in  taking 
the  oath  required  by  the  ]22Bd  section  of  the  6  Geo.  4,  c. 
16,  was  highly  blameable,  still  allovance  must  be  made  for 
his  unfortunate  condition.  It  appears,  however,  that  the 
money  which  the  plaintiff  is  seeking  to  recover  back  hsus 
already  found  its  way  to  the  assignee,  the  person  entitled 
to  receive  it;  and  I  do  not  see  any  ground  upon  which  the 
defendants  can  be  called  upon  to  pay  it  twice.  It  is  said 
that  the  defendants  are  estopped  from  setting  up  as  a  de* 
fence  a  fraud  to  which  they  were  parties.  That  argument 
might  be  a  sound  one  if  their  own  fraud  constituted  the 
defence :  but  that  is  not  the  case ;  it  is  the  jdaintiff  who 
relies  upon  the  fraud ;  the  answer  given  by  the  defendaiit% 
is,  that  the  money  has  been  demanded  by  and  paid  to  the 
true  owner.    I  think  the  plaintiff's  case  is  answered. 

Maule,  J. — ^I  also  agree  that  the  plaintiff  is  out  of  oonrty 
the  money  having  found  its  way  into  the  right  pocket, 
and  justice  having  been  therefore  done :  and  I  caimot  say 
that  I  feel  any  reluctance,  under  the  drcumstanoes,  in 
holding  that  tiie  plaintiff  is  not  entitled  to  recover.  The 
effect  of  the  certificate,  as  well  under  the  existing  statute 
as  under  the  older  ones,  is,  that  the  bankrupt  shall  go  free. 
Hie  form  is  a  little  varied,  but  the  substance  is  the  same; 
and  therefore  I  think  the  cases  decided  upon  the  5  Geo.  2, 
c.  80,  are  equally  applicable  to  the  corresponding  provisions 
of  the  6  Geo.  4,  c  16.  Though  true  it  is  a  defendant  ia 
not  permitted  to  set  up  as  a  defenoe  a  fraud  to  whidi  he 
himself  has  been  a  party ;  yet  I  apprehend,  that,  if  the 
plaintiff  alleges  the  fraud  and  proves  it,  there  is  no  rule  of 
law  to  prevent  the  defendant  from  taking  all  the  b^i^t  as 
well  as  the  disadvantage  of  such  a  state  of  things.  Here, 
the  defendant  is  charged  with  having  received  money 
under  circumstances  which  would  make  that  money  the 
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property  of  the  plaintiff's  assignees.     The  issne  is  whether      ^  1841 
the  money  did  or  did  not  belong  to  the  assignees.    The 
fiicts  stated  in  the  ease  shew  that  it  did,  and  that  they 
have  demanded  and  receiyed  it. 

Fostea  to  the  defendant. 


Billing  v.  Dbvaux  and  Another.  Saturday, 

^  Nov.  20lh. 

X  HIS  was  an  action  of  assumpsit  brought  to  recorer  the  One  m.,  a  mer- 

amount  of  the  biB  of  exchange  hereinafter  mentioned,  with  holm,  on  the  ' 

laterHt  and  expenses  thereon.  JsS).^"^ 'ip. 

The  first  count  of  the  declaration  was  upon  the  bill  of  on  the  defend- 

ex^ange  before  referred  to,  which  was  therein  alleged  to  ipondentiin 

liave  been  drawn  by  one  M.T.  Morsing,  at  Stockholm,on  the  ['amon^t 

21st  August  1840,  upon,  and  to  have  been  directed  to,  the  j!^^^225t  at" 

defendants,  under  the  firm  of  Messrs.  C.  Devaux  &  Co.,  eighteen  days' 

fiw  the  snm  of  225/.  steriing,  payable  eighteen  days  after  to  the^iidnrier. 

date  to  the  order  of  the  phiintiff ;  averring  that  the  de-  J^'Jt.li^^bdng 

fiendants,  after  the  bill  became  due,  on  the  I6th  Septem-  in  funds,  de. 

dined  to  accept 

ber,  accepted  the  bill,  but  had  not  paid  the  same.  this  bin.   On 

There  was  a  second  count  for  money  had  and  received,  tember,  the^biii 
and  a  third  upon  an  account  stated.  7**  v^^^^^ 

^  for  payment; 

The  defendants  by  their  pleas  traversed  the  acceptance  «nd  refused. 
of  the  bill  in  the  first  eount  mentioned,  and  pleaded  non-  m.,  the  drawer, 
assumpsit  to  the  second  and  third  counts.    Issne  thereon,  on^the'?5thr 

The  following  case  was,  under  a  judge's  order,  pursuant  {^*^*^roMe  of 

the  death  or  in- 
solvency of  M.y 
wrote  to  him  as  fonows: — ''Respecting  your  drafts  on  us,  we  have  to  advise  that  we  have  paid 
and  artfrtpmrtd  iopm^  the  fbUowing"*-«numerating  several  bills,  ioduding  the  one  in  ques- 
tion :  and  in  a  postcript  they  wrote — "  We  have  Just  been  informed  that  the  holders  of  the  bill 
aboTC  for  225L  bad  returned  it  to  you.  This  they  had  no  right  to  do,  as  we  have  already  ex- 
plained to  you  they  were  bound  to  keep  it  till  the  following  post-day.  The  said  bill,  we  are 
alnoet  aure,  was  presented  again  on  feturday  last ;  therefore  we  cannot  conceive  how  it  can 
have  been  sent  back  before  this  day.  You  oufi^t  to  i«qnire  proof  that  this  bill  has  been  re- 
tmncd  by  Friday's  mail,  otherwise  the  charges  made  thereon  cannot  be  demanded  of  you  :"•— > 
Held,  that  the  above  letter  constituted  a  valid  acceptance  of  the  bill,  there  being  nothing  in  the 
poetacript  to  destroy  the  effect  of  the  former  part  of  the  letter. 
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1841.        to  the  statute  8  &  4  Will.  4,  c.  42,  stated  for  the  opinion 
of  the  court : — 

The  bill  of  exchange  described  in  the  declaration  wa& 
drawn  by  Morsing^  a  merchant  at  Stockholm^  as  before 
mentioned^  upon  the  defendants^  who  are  merchants  in 
London^  in  favour  of  the  plaintifif^  who  is  also  a  merchant 
at  Stockholm.  The  plaintiff  indorsed  the  bill  away  to 
third  parties.  It  was  presented  by  the  holder  to  the  de- 
fendants for  ^ceptance  on  the  1st  September^  but  refused; 
and  was  duly  protested  for  non-acceptance.  On  the  8th 
September,  1840,  the  defendants  wrote  to  Morsing  as  fol- 
lows : — ^'^  We  confirm  our  respects  of  the  4th  instant,  and 
are  now  in  possession  of  your  favour  of  the  28th  ultimo. 
In  answer  thereto,  we  can  only  say  that  we  were  extremeljr 
sorry  to  be  under  the  necessity  to  postpone  the  immediate 
acceptance  of  all  your  drafts ;  but,  happily,  we  have  been 
in  a  situation  to  prevent  any  bills  being  returned." 

On  the  11th  September,  1840,  the  time  which  the  bill 
in  question  had  to  run  being  expired,  it  was  presented  by 
the  holder  to  the  defendants  for  payment,  but  refused ; 
and  thereupon  was  protested  and  returned  to  Stockholm^ 
where  it  was  taken  up  by  the  plaintiff,  the  first  indorser, 
and  he  was  compelled  to  pay  4/.  4^.  4d.  for  chaises,  in 
addition  to  the  amount  of  the  bill. 

On  the  11th  September,  1840,  being  the  same  day  that 
the  bill  in  question  was  presented  for  and  refused  pay- 
ment, the  defendants  wrote  to  Morsing : — ^"  We  confirm 
our  respects  of  the  8th  instant." 

On  the  13th  September,  1840,  Morsing,  the  drawer, 
died  insolvent,  at  Stockholm.  Of  this  event  the  defendants 
were  not  aware  until  after  the  writing  of  the  letter  next 
mentioned. 

On  the  loth  September,  1840,  the  defendants  wrote  a 
letter  addressed  to  Morsing,  the  drawer  of  the  bill  in 
question,  of  which  the  following  is  a  copy : — 
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•*  Sir, — Beferring  to  the  letter  we  had  the  honour  of        1841 

writing  jrou  the instant^  we  have  now  to  acknowledge 

the  Tec^pt  of  yours  of  the  4th,  which  has  only  reached  us 
viak  Hambuigh  late  this  afternoon^  advising  us  of  your 
dnft  on  OS  for  300/.  at  fourteen  days'  date,  order  J.  Paton 
&  Co.  We  likewise  note  that  the  bill  of  300/.  dated  11th 
August,  due  8th  instant,  which  had  not  appeared  when 
due,  has  been  returned  to  you :  we  therefore  annul  the 
came.  The  same  mail^  with  the  one  still  due^  brings  us 
advice  that  all  your  remittances  are  accepted^  except  the 
two  bills  of  Banco  Marks  7200  and  7000  on  Lutteroth  & 
Co^  who  requested  the  said  bills  might  be  presented  again 
in  a  fortnight. 

"  Bespecting  your  drafts  on  us^  we  have  to  advise  that 
■re  hant  paid  and  are  prepcn'ed  to  pay  the  followiag : — 
397/.  due  15th  instant. 
^UU/.     „      „  „ 

100/.  „  11th  „ 
503/.  „  15th  „ 
425/.  „  11th  „ 
225/.    „     „ 

"  C.  Devaux  &  Co.'' 
•*  F.S. — We  have  just  been  informed  that  the  holders 
of  the  bin  above  for  225/.  had  returned  it  to  you.  This 
they  had  no  right  to  do,  as  we  have  already  explained  to 
you  tbey  were  bound  to  keep  it  till  the  following  post-day. 
The  said  bill,  we  are  almost  sure^  was  presented  again  on 
Saturday  last;  therefore  we  cannot  conceive  how  it  can 
have  been  sent  back  before  this  day.  You  ought  to  re- 
qaiie  proof  that  this  bill  has  been  returned  by  Friday's 
mail,  otherwise  the  charges  made  thereon  cannot  be  de- 
aianded  of  you." 

The  biU  for  225/.  referred  to  in  the  said  letter  and  post- 
script is  the  bill  in  question  in  this  cause.  This  letter  was 
shewn,  and  a  notarial  copy  thereof  was  furnished  by  Hor- 
sing's administrator,  to  the  plaintiff,  by  whom  the  bill  was 

VOL.  IV.  N 
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1841 .        on  the October,  1840,  presented  to  the  defendants,  and 

payment  demanded,  bnt  refused.    Under  these  circum- 
stances the  present  action  has  been  brought. 

By  the  law  of  Sweden,  the  payment  of  a  dishonoured 
bill  cannot  be  enforced  in  that  country  against  the  drawer 
or  indorser  thereof  without  production  of  the  original  bill^ 
together  with  the  protest. 

If  the  court  should  be  of  opinion  that  the  letter  of  the 
15  th  September,  1840,  above  stated,  constituted  a  valid 
acceptance  of  the  bill  in  question,  or  that,  under  the 
circumstances  stated,  the  defendants  were  liable  upon  the 
pleadings  to  pay  to  the  plaintiff  the  amount  for  which 
the  bill  was  drawn,  judgment  was  to  be  entered  for  the 
plaintiff  by  confession  for  such  sum  as  the  court  should 
think  fit,  besides  costs  of  suit.  But,  if  the  court  should 
be  of  opinion  that  the  letter  did  not  amount  to  such  an 
acceptance,  and  that  the  circumstances  stated  did  not 
create  a  liability  on  the  part  of  the  defendants  upon  the 
pleadings  to  pay  the  amount  for  which  the  bill  was  drawn, 
then  a  judgment  of  nolle  prosequi  was  to  be  entered  in. 
this  action. 

Channell,  Serjeant,  for  the  plaintiff. — ^By  the  statute 
1  &  2  Geo.  4,  c.  78,  s.  2,  an  acceptance  of  an  inland  bill 
of  exchange  is  declared  to  be  insufficient  unless  it  be  ''  in 
writing  on  such  bill :"  hnt  foreign  bills  are  left  as  all  bills 
stood  before  that  statute,  and  consequently  the  acceptance 
may  be  by  letter;  and  it  is  not  the  less  a  valid  acceptance 
though  made  after  the  bill  arrives  at  maturity — Jackson  v. 
Piffoii,  lLordEaym.864,  12Mod.212;  MutfordY.fFalcot, 
Salk.  129,  12  Mod.  410,  1  Lord  Baym.  574;  Christie  v. 
Peart,  7  M.  &  Welsby,  491,  9  Dowl.  291.  The  defendants' 
letter  of  the  15th  September,  1840,  in  which  they  intimate 
to  the  drawer  that  they  are  prepared  to  pay  the  bill  in 
question,  amongst  others,  amounts  in  law  to  an  absolute 
and  unqualified  acceptance,  notwithstanding  their  previous 
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ntfiiBal  to  accept  the  bill,  and  notwithstanding  it  was  not  1841 
eommnnicated  to  the  plaintiff  until  after  the  bill  arriyed 
at  maturity.  The  case  falls  exactly  within  the  principle 
of  WynneY.  Raike$,  5  East,  514,  2  Smith,  98,  where  a  let- 
ter from  the  drawees  of  a  bill  in  England  to  the  drawer  in 
America,  stating  that  ''  their  prospect  of  security  being  so 
much  improved  they  should  accq)t  or  certainly  pay  the 
bill,''  was  held  to  be  an  acceptance  in  law,  although  the 
drawees  had  before  refused  to  accept  the  bill  when  pre- 
sented for  acceptance  by  the  holder,  who  resided  in  Eng- 
land, and  again  after  the  writing  such  letter  refused  pay- 
ment of  it  when  presented  for  payment ;  and  although  such 
letter,  written  before,  were  not  received  by  the  drawer  in 
America  till  after  the  bill  became  due.  Lord  EUen- 
borough  there  sajrs :  "  This  case,  in  all  its  material  circum- 
stances, resembles  that  of  Powell  r.  Monmer,  1  Atk.  611, 
the  authority  of  which  has  not  been,  as  far  as  we  have  been 
able  to  find,  ever  shaken.  The  letter  of  the  defendants, 
stated  in  the  case  to  have  been  written  on  the  13th  Janu- 
ary, 1802,  to  Aquila  Brown,  the  drawer,  when  the  bill  in 
question,  amongst  others  drawn  by  him  upon  them,  had 
been  reftised  acceptance,  after  commenting  upon  the  cir- 
cumstances which  had  before  made  the  property  of  the 
drawer  appear  to  them,  the  defendants,  to  be  in  a  very 
questionable  state,  particularly  in  respect  to  what  the 
drawer  had  in  the  Chesapeak,  says,  '  Our  prospect  of  secu- 
rity in  the  Chesapeak  is  so  much  improved  that  we  shall 
aeeqti  or  certambf  pay  all  the  bills  which  have  hitherto  ap- 
peared/ And  the  first  question  in  this  case  is,  whether 
this  promise  be  an  acceptance.  If  either  branch  of  the 
alternative  contained  in  this  promise  would  be  an  effectual 
acceptance,  if  standing  alone,  surely  it  cannot.be  less  so 
because  the  promise  is  couched  in  terms  of  an  alternative 
of  which  each  branch  is  an  acceptance.  A  promise  to 
aeeq^t  an  existing  bill  is  an  acceptance.  A  promise  to  pay 
it  is  also  an  acceptance.    A  promise,  therefore,  to  do  the 

n2 
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1841.  ^  one  or  the  other,  i.  e.  to  accept  or  certainly  pay ^  cannot  be 
less  than  an  acceptance.  Supposing  it  to  be  an  acceptance^ 
the  time  when  it  is  to  be  considered  as  made,  viz.  whether 
at  the  date  of  the  letter  or  at  the  time  when  it  reached  the 
drawer  to  whom  it  was  written  in  America  (which  was  ou 
the  19th  March,  1802,  after  the  bill  had  become  due),  is 
immaterial,  inasmuch  as  an  acceptance  after  the  time  ap- 
pointed for  the  payment  of  a  bill  is  good — Jackson  y.Piffoti; 
MutfordY.  Walcot.  The  second  question  in  this  case  is, 
whether,  inasmuch  as  the  bill  was  not  taken  by  the  holders 
upon  the  credit  of  this  promise  of  the  defendants  so  made 
to  the  drawer,  nor  was  the  same  known  to  them  to  have 
been  made  at  all  till  after  the  bill  was  due,  they,  the 
holders,  can  avail  themselves  of  it  as  an  acceptance.  In 
the  case  of  Powell  v.  Monnter^  already  mentioned,  that 
which  was  holden  an  acceptance  enuring  to  the  benefit  of 
the  indorsers,  the  plaintiffs,  was  an  acceptance  contained 
in  a  letter  to  the  drawer,  one  Newburgh,  promising  *  that 
his  bill  should  be  duly  honoured.'  The  promise^  being 
long  subsequent  to  the  time  when  the  plaintiffs  in  that 
case  became  possessed  of  the  bill  by  indorsement,  could  of 
course  have  formed  no  part  of  their  original  inducement 
to  take  it.  And  the  promise  was  in  that  case,  as  well  as 
in  this,  made  to  a  drawer  who  had  drawn  without  having 
any  effects  in  the  acceptor's  hands ;  and  it  does  not  appear 
in  the  one  case  more  than  in  the  other  that  the  holders, 
the  plaintiffs,  ever  knew  of  the  acceptance  on  which  they 
afterwards  relied  prior  to  the  time  when  the  bill  became 
due.  Without  oversetting  the  authority  of  the  case  of 
Powell  V.  Mofwier,  we  cannot  say  that  the  plaintiffs  are  not 
in  the  present  case,  which  so  entirely  resembles  it,  entitled 
to  recover.  And  as  in  adhering  to  it  we  violate  no  prin- 
ciples of  commercial  convenience,  but  confirm  a  rule  of 
law  which  we  find  established  on  a  subject  which  least  of 
all  others  endures  uncertainty  and  change,  we  cannot  do 
otherwise  than  hold  the  plaintiffs  in  this  case  entitled  to 
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recover/'  [Mcmle,  J. — ^The  difficulty  in  this  case  is^  that 
the  letter  of  the  15th  September  never  reached  Morsing^ 
the  drawer,  he  having  died  on  the  13th.]  The  exhibition 
oi  the  defendants'  letter  to  the  plaintiff  by  Horsing's  ad- 
ministrator was  the  same  in  effect  as  if  it  had  been  com- 
mnnicated  to  him  by  Morsing  himself.  Clarke  v.  Cock, 
4  East,  57 J  is  also  an  authority  to  shew  that  the  letter  in 
question  amounted  to  an  acceptance  of  the  bill.  [Maule, 
J.,  reCerred  to  Fairlie  v.  Herring,  11  Moore,  520,  8  Bing. 
635,  as  a  strong  case  of  acceptance  by  parol.] 

IfUde  S^eant  {Barstow  was  with  him),  for  the  de- 
fendants.— ^The  defendants'  letter  of  the  15th  September 
was  written  under  circumstances  that  would  prevent  its 
operating  as  an  acceptance  of  the  bilL  The  fact  of  the 
letter  having  been  written  affcer  the  bill  reached  maturity, 
is  material,  thougb  perhaps  not  decisive.  Then,  Morsing, 
the  drawer,  to  whom  the  letter  was  addressed,  was  dead 
insolvent)  at  the  time  it  was  written.  And  the  letter  was 
evidently  written  under  the  mistaken  impression  that  the 
bill  had  not  been  returned  to  Stockholm.  The  fact  of 
aBTthing  short  of  an  express  acceptance  in  writing  having 
been  deemed  to  be  an  acceptance  of  a  bill,  has  drawn  from 
learned  judges  repeated  expressions  of  regret ;  and  it  has 
iuTariably  been  held  that  the  promise  must  be  couched  in 
unequivocal  and  unambiguous  language — Johnson  v.  Col- 
Bngn,  1  East,  98 ;  Anderson  v.  Heath,  4  M.  &  Sel.  303 ;  Rees 
V.  Warwick,  2  B.  &  Aid.  213.  In  Beawe's  Lex  Mercatorin, 
454^  pi.  16,  it  is  said,  that,  ''  if  the  possessor  (of  a  bill  of 
excbange)  bath  neglected  to  demand  acceptance  before  the 
drawer^s  faUure,  and  the  person  to  whom  it  is  directed  has 
advice  thereof,  he  cannot  be  compelled  to  accept  the  draft, 
though  previous  to  the  knowledge  of  the  drawer's  misfor- 
tunes he  had  acquainied  him  with  his  intention  to  honor  his 
biU,  and  even  afterwards  confesses  that  he  should  have 
done  it  had  it  been  presented  and  the  acceptance  demanded 
before  the  advice  of  the  drawer's  failure  had  reached  him." 
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IBiU  IMaiile  J. — ^Beawes,  if  speaking  with  any  accuracy,  must 
be  speaking  of  such  a  promise  as  would  not  amount  to  an 
acceptance ;  for,  he  assumes  that  there  has  been  no  accep- 
tance.] He  is  speaking  of  a  liability,  not  to  the  drawer, 
but  to  a  holder :  he  means  to  say  that  that  which  would 
amount  to  an  acceptance  is  revocable  if  the  circumstances 
of  the  drawer  alter  before  the  drawee  has  had  communica- 
tion with  the  holder.  This  letter  was  written  under  a 
misimpression  as  to  two  material  facts ;  the  one,  that  the 
bill  was  still  in  this  country;  the  other,  that  the  drawer 
was  living.  The  position  of  the  defendants  was  materially 
altered  by  Morsing's  death.  Nobody  had  a  right  to  use  the 
letter. — ^Then,  conceding  that  the  body  of  the  letter,  taken 
by  itself,  would,  notwithstanding  the  circumstances  under 
which  it  was  written,  amount  to  an  acceptance,  the  post- 
script, which  shews  the  impression  under  which  the  former 
part  of  the  letter  had  been  vrritten,  shews  also  most  clearly, 
that,  so  far  from  intending  to  pay  the  biU  themselves,  the 
defendants  contemplated  its  payment  by  the  party  whom 
they  were  addressing.  The  bill  having  been  presented  for 
acceptance  and  been  refused,  and  having  been  presented 
for  payment  and  been  refused,  and  being  returned  to 
Morsing,  the  drawer,  with  a  letter  giving  him,  as  the  post- 
script does,  the  clearest  intimation  that  he  is  the  party  to 
be  looked  to  for  payment  of  the  amount— could  Morsing 
have  maintained  an  action  upon  the  alleged  promise?  and, 
if  not,  how  can  one  who  claims  through  him  ?  A  bill  ac- 
cepted in  the  ordinary  way  is  presumed  to  be  accepted  for 
value;  but  it  is  otherwise  where  it  is  not  so  accepted. 
The  course  of  the  correspondence  shews  that  this  bill  was 
not  drawn  for  value,  but  merely  in  anticipation  of  the 
drawees  being  in  funds,  or  having  sufficient  confidence  in 
the  drawer  to  induce  them  to  honor  his  draft.  Taking  the 
body  of  the  letter  and  the  postscript  together,  there  clearly 
was  no  promise  to  accept  or  to  pay  this  bill  (24). 
«. 

(24)  See  Pillans  ▼.  Van  Mieiop,  3  Burr.  1663. 
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Chatmell,  Seijeant,  in  reply,  was  stopped  by  the  court.  1841. 

T1NDAL9  C.  J. — ^The  two  grounds  upon  which  the  de- 
fendants contend  that  they  are  not  bound  by  their  sup- 
posed acceptance  of  the  bill  in  question,  are — ^first,  that 
their  letter  of  the  15th  September,  1840,  did  not  under 
the  ciTcamstances  in  which  it  was  written  amount  to  a 
promise  to  accept  or  to  pay  the  bill — secondly,  that,  ad- 
mitting that  the  letter  itself  might  have  had  that  effect, 
yet  coupled  with  the  postscript  it  did  not  constitute  an  ac- 
ceptance of  the  bill.  With  regard  to  the  first  point,  I 
know  of  no  principle  of  law  upon  which  we  can  hold  the 
death  of  Morsing,  the  drawer  of  the  bill,  to  have  varied  the 
rights  and  liabilities  of  the  parties  thereto,  when  once  it  is 
established,  as  it  has  been  by  the  decided  cases,  that 
an  acceptance  after  the  bill  is  due  is  obligat(»y  as  an  ac- 
ceptance, and  that  a  foreign  bill  may  be  accepted  by 
letter.  The  main  question,  however,  is,  whether,  taking 
the  letter  and  the  postscript  together,  they  amount  to  an 
acceptance.  It  must  be  assumed  that  the  bill  was  drawn 
at  a  time  when  the  drawer  had  no  funds  in  the  hands  of  the 
drawees.  The  letter  of  the  8th  September,  is  but  a  civil 
refusal  to  accept  by  reason  of  the  want  of  funds.  But, 
when  the  letter  of  the  15th  September  was  written,  it  ap- 
pears clear  that  the  posture  of  affairs  was  altered,  and  that 
the  defendants  were  then  in  possession  of  remittances  or 
funds  to  meet  the  specific  bills  mentioned  in  that  letter; 
for,  at  the  close  of  it,  the  defendants  say — "  Respecting 
your  drafts  on  us,  we  have  to  advise  that  we  have  paid  and 
arc  prepared  to  pay  the  following,"  and  they  add  a  list 
which  contains  the  bill  in  question.  Which  of  the  bills 
are  jMiuf,  and  which  the  defendants  are  prepared  to  pay,  is 
left  uncertain ;  but  the  drawer  is  given  to  understand  that 
the  whole  are.provided  for :  and,  if  nothing  more  had  been 
said,  no  doubt  could  have  arisen ;  the  letter  contains  a 
clear  and  unequivocal  promise.    The  postscript,  which  is 
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184L         \Maule  J.— B  /^^  '^^fication  of  this  unequivocal 

be  apeakin?  .^-''^^  ^*^®  J"^*  ^®®^  informed 

acceptanc  /''^^J^''^'^^  ^^^^^  ^^"^  ^*^'-  ^^  returned  it 

tance.l         "  J^^' J^/pd  no  right  to  do,  as  we  have  already 
but  t'       ^l'  ^'^^f^^tb^J  ^^^  bound  to  keep  it  till  the  fol- 
\/i»'  '*  The  said  bill,  we  are  almost  sure,  was 
''^ ^     on  Saturday  last;    therefore  we  cannot 


am 


<4^^ 


*^^^itam  have  been  sent  back  before  this  day. 

^^It  to  require  proof  that  this  bill  has  been  returned 

'O^'^  mail,  otherwise  the  charges  made  thereon  can- 

^.^  (femanded  of  you."    I  am  unable  to  give  to  this 

l^^l^'pt  the  effect  that  has  been  contended  for  on  the 

Ctof  the  defendants.     The  minds  of  the  writers  are  evi- 

jentty  ^P^^  ^  ^^^  ^^^^  ^^^^  ^^^  ^^^  ^^  been  returned  to 
5tockholm ;  but  they  do  not  retract  the  promise  made  in 
the  former  part  of  the  letter,  to  appropriate  to  the  payment 
of  this  and  the  other  bills  referred  to  the  remittances  that 
had  come  to  hand.  It  seems  to  me  that  the  object  and  in- 
tention of  the  postscript  were,  not  in  any  degree  to  retract 
the  former  promise  or  to  make  it  conditional,  bat  merely 
to  put  the  drawer  upon  his  guard  against  certain  demands 
which  it  is  apprehended  may  be  improperly  made  upon  him. 
Looking  at  the  whole  letter  together,  it  seems  to  me  fairly 
to  amount  to  a  promise  to  pay  the  bill,  which  in  point  of 
law  constitutes  an  acceptance.  I  therefore  think  the 
plaintiff  is  entitled  to  judgment. 

CoLTHAN,  J. — I  am  of  the  same  opinion.  If  this  bill  is 
to  be  treated  as  an  acceptance,  it  is  an  acceptance  for  value, 
for,  it  was  accepted  on  the  faith  of  remittances  that  would 
put  the  defendants  in  funds  to  answer  that  and  other  bills. 
The  letter  of  the  15th  September,  in  the  first  part  of  it, 
seems  to  me  to  amount  to  an  unqualified  and  unequivocal 
acceptance;  and  I  do  not  think  the  postscript  amounts  to 
a  cancellation  of  the  foregoing  absolute  promise.  It  is 
said  that  there  are  two  material  circumstances  in  this  case 
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hare  the  effect  of  taking  it  out  of  the  ordinary         lail 
«  lirst  is,  the  insolvency  of  Morsing^  of  which  the 
^dants  were  ignorant  at  the  time  of  making  the  pro- 
mise :  and  a  passage  is  cited  from  Beawes's  Lex  Mercatoria 
finm  which  it  is  sought  to  be  inferred  that  the  insolvency 
of  the  drawer  cancels  or  destroys  the  effect  of  such  an  ac- 
oeptance  as  this.     I  am  not,  however,  aware  of  any  autho- 
rity for  that  position :  and  it  seems  to  me  to  be  altogether 
a  misapprehension  of  Beawes's  meaning :  he  evidently  al- 
lodei,  as  my  brother  Maule  suggested,  to  such  a  promise 
as  does  not  amount  to  an  acceptance.     The  other  circum- 
stanoe  relied  on,  is,  that  Morsing,  the  drawer,  the  party  to 
vhom  the  letter  was  addressed,  was  dead  at  the  time  it  was 
written,  and  therefore  that  the  letter  must  be  considered 
as  mere  waste-paper,  or  as  so  many  idle  words  launched  in 
vacuo.    That  might  be  so,  were  its  effect  to  be  confined  to 
the  parties  themselves.    But  I  see  no  difference  in  this 
respect  between  an  acceptance  by  letter  and  an  acceptance 
by  writing  npon  the  face  of  the  bill,  which  latter  clearly 
conkd  not  be  considered  cancelled  by  such  a  circumstance. 
The  bin  had  been  put  in  circulation :  and  the  collateral 
promise  was  given,  not  for  the  benefit  of  the  drawer  alone, 
bnt  ihr  that  of  every  person  who  might  be  interested  in  it*   I 
am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

EasKiNE,  J.,  who  had  heard  but  a  part  of  the  argument, 
merely  signified  his  concurrence  in  what  had  fallen  from 
the  Lord  Chief  Justice  and  Mr.  Justice  Coltman. 

Hauls,  J. — I  am  also  of  opinion,  that,  under  the  cir- 
comstances  stated  in  this  case,  the  plaintiff  is  entitled  to 
judgment.  The  defendants^  letter  of  the  15th  September 
amonnts  to  an  unqualified  promise  to  pay  the  bill,  which 
oonstitntes  with  respect  to  foreign  bills,  which  may  be  ac- 
cepted otherwise  than  by  writing  on  the  face  of  them, 
a  good  and  vaUd  acceptance.    Such  is  the  law  of  all  states; 
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1841.        relied  on  as  a  retraction  or  qualification  of  this  unequivocal 
promise,  is  as  follows  : — "  We  have  just  been  informed 
that  the  holders  of  the  bill  above  for  225/.  had  returned  it 
to  you.     This  they  had  no  right  to  do,  as  we  have  already 
explained  to  you  they  were  bound  to  keep  it  till  the  fol- 
lowing post-day.     The  said  bill,  we  are  almost  sure,  was 
presented  again  on  Saturday  last ;    therefore  we  cannot 
conceive  how  it  can  have  been  sent  back  before  this  day. 
You  ought  to  require  proof  that  this  bill  has  been  returned 
by  Friday's  mail,  otherwise  the  charges  made  thereon  can- 
not be  demanded  of  you.''     I  am  unable  to  give  to  this 
postscript  the  effect  that  has  been  contended  for  on  the 
part  of  the  defendants.     The  minds  of  the  writers  are  evi- 
dently open  to  the  fact  that  the  bill  has  been  returned  to 
Stockholm ;  but  they  do  not  retract  the  promise  made  in 
the  former  part  of  the  letter,  to  appropriate  to  the  payment 
of  this  and  the  other  bills  referred  to  the  remittances  that 
had  come  to  hand.     It  seems  to  me  that  the  object  and  in- 
tention of  the  postscript  were,  not  in  any  degree  to  retract 
the  former  promise  or  to  make  it  conditional,  but  merely 
to  put  the  drawer  upon  his  guard  against  certain  demands 
which  it  is  apprehended  may  be  improperly  made  upon  him. 
Looking  at  the  whole  letter  together,  it  seems  to  me  fairly 
to  amount  to  a  promise  to  pay  the  bill,  which  in  point  of 
law  constitutes  an  acceptance.      1  therefore  think  the 
plaintiff  is  entitled  to  judgment. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  If  this  bill  is 
to  be  treated  as  an  acceptance,  it  is  an  acceptance  for  value, 
for,  it  was  accepted  on  the  faith  of  remittances  that  would 
put  the  defendants  in  funds  to  answer  that  and  other  bilk. 
The  letter  of  the  15  th  September,  in  the  first  part  of  it, 
seems  to  me  to  amount  to  an  unqualified  and  unequivocal 
acceptance ;  and  I  do  not  think  the  postscript  amounts  to 
a  cancellation  of  the  foregoing  absolute  promise.  It  is 
said  that  there  are  two  material  circumstances  in  this  case 
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that  should  have  the  effect  of  taking  it  out  of  the  ordinary  IRII. 
role.  The  first  is,  the  insolvency  of  Morsing,  of  which  the 
defendants  were  ignorant  at  the  time  of  making  the  pro* 
mise :  and  a  passage  is  cited  from  Beawes's  Lex  Mercatoria 
from  which  it  is  sought  to  be  inferred  that  the  insolvency 
of  the  drawer  cancels  or  destroys  the  effect  of  such  an  ac- 
ceptance as  this.  I  am  not,  however,  aware  of  any  autho- 
rity for  that  position  :  and  it  seems  to  me  to  be  altogether 
a  misapprehension  of  Bcawes^s  meaning :  he  evidently  al- 
ludes, as  my  brother  Maule  suggested,  to  such  a  promise 
as  does  not  amount  to  an  acceptance.  The  other  circum- 
stance relied  on,  is,  that  Morsing,  the  drawer,  the  party  to 
whom  the  letter  was  addressed,  was  dead  at  the  time  it  was 
written,  and  therefore  that  the  letter  must  be  considered 
as  mere  waste-paper,  or  as  so  many  idle  words  launched  in 
vacuo.  That  might  be  so,  were  its  effect  to  be  confined  to 
the  parties  themselves.  But  I  see  no  difference  in  this 
respect  between  an  acceptance  by  letter  and  an  acceptance 
by  writing  upon  the  face  of  the  bill,  which  latter  clearly 
could  not  be  considered  cancelled  by  such  a  circumstance. 
The  bin  had  been  put  in  circulation :  and  the  collateral 
promise  was  given,  not  for  the  benefit  of  the  drawer  alone, 
but  for  that  of  every  person  who  might  be  interested  in  it.  I 
am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Erskine,  J.,  who  had  heard  but  a  part  of  the  argument, 
merely  signified  his  concurrence  in  what  had  fallen  from 
the  Lord  Chief  Justice  and  Mr.  Justice  Coltman. 

Maule,  J. — I  am  also  of  opinion,  that,  under  the  cir- 
cumstances stated  in  this  case,  the  plaintiff  is  entitled  to 
judgment.  The  defendants'  letter  of  the  15th  September 
amounts  to  an  unqualified  promise  to  pay  the  bill,  which 
constitutes  with  respect  to  foreign  bills,  which  may  be  ac- 
cepted otherwise  than  by  writing  on  the  face  of  them, 
a  good  and  valid  acceptance.     Such  is  the  law  of  all  states; 
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1841.  and  possibly  it  may  not  be  so  inconvenient  a  rule  as  some 
judges  have  conceived  it  to  be.  The  defendants  in  their 
letter  say  they  are  prepared  to  pay  the  bill^  shewing  why 
they  are  prepared  to  pay  it,  viz.  because  they  have  received 
certain  remittances  from  the  drawer.  It  is  in  my  opinion 
as  distinct  and  unequivocal  a  promise  to  pay  as  could  pos- 
sibly be  made.  It  is  said  that  that  letter  was  written 
under  a  mistake  as  to  the  facts,  and  before  the  defendants 
had  been  informed  that  the  bill  had  been  returned.  But, 
though  written  before  they  were  informed  of  that  fact,  the 
letter  was  not  sent  until  after  the  information  reached 
them :  therefore,  the  letter  was  sent  to  Horsing  with  fuU 
knowledge  of  the  bill  having  been  already  returned  to  him 
at  Stockholm.  Having  in  the  former  part  of  their  letter 
made  an  express  promise,  if  the  defendants  meant  by  the 
postscript  to  revoke  that  promise,  they  should  have  done 
it  explicitly.  For  the  decision  of  this  case,  it  is  enough  to 
say  that  the  letter  operated  as  an  unconditional  acceptance 
of  the  bill,  and  that  there  is  nothing  in  the  postscript  to 
intimate  an  intention  to  revoke  it.  Taking  the  letter  to 
have  passed  inter  vivos,  there  cannot  be  a  doubt  as  to  its 
effect.  But  it  is  said,  that,  if  the  defendants  had  known, 
at  the  time  that  letter  was  written  and  sent,  that  Morsing, 
the  drawer,  was  either  dead  or  dying,  they  would  not  have 
made  such  a  promise.  That  may  be  so :  but  the  argument 
would  equidly  apply  to  every  mercantile  transaction.  K  a 
man  who  enters  into  a  contract  intends  not  to  be  bound  in 
the  event  of  the  death  of  the  party  with  whom  he  contracts, 
he  should  so  stipulate  at  the  time  of  making  the  contract 
Here,  the  letter  operates  for  the  benefit  of  Horsing's  es- 
tate :  his  death  cannot  have  the  effect  that  has  been  sug- 
gested. 

Judgment  for  the  plaintiff. 
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CasSIDY  v.  StEUART.  Mfmday, 

rp  ^  Nov.  22nd. 

XHE  sheriff  of  Middlesex^  being  ruled  to  return  a  writ  of  a  rule  nisihaY. 

ca.  flL  issued  against  the  defendant  in  the  last  vacation,  taSi^Ty'the 
returned  that  he  did,  on  the  28rd  July,  1841,  take  and  de-  •*»««fto«««nd 

,        ,        \  » clerleil  error 

tain  the  defendant,  and  had  him  in  his  custody  until  he  in  a  return  to  « 
was  dischai^ed  by  a  judge's  order,  the  defendant  being  the  conn^re^' 
pmileged  from  arrest  (25);  and  that  ''the  said  Robert  STjwndffHie 
Steoart  hath  not  since  the  time  I  so  discharged  him  out  cotti  ofoppot- 
of  my  custody  hitherto  [been]  nor  is  he  found  in  my  said 
bailiwick,"  &c. 

Spodbi«,  Seijeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nin  for  an  attachment  against  the  sheriff. — He  cited 
Rer  T.  Sktriff  of  Kenif  5  Dowl.  451,  where  it  was  held  that 
a  return  to  a  writ  of  capias,  that  the  defendant  is  not  to  be 
found,  is  bad. 

IFilde,  Serjeant,  on  a  subsequent  day,  on  behalf  of  the 
late  sheriff,  obtained  a  rule  nisi  to  amend  the  return  :  and 
now  he  objected  that  Spankie's  rule  could  not  be  supported 
inasmnch  as  it  was  directed  to  the  present  sheriff,  the  re- 
turn  having  been  made  by  the  late  sheriff:  this  being  con- 
ceded, the  rule  was — 

Discharged,  with  costs. 

Spamtie,  Serjeant,  then  opposed  the  cross-rule,  for  the 
purpose  of  obtaining  the  costs  of  coming. 

Pkb  C0RIAM. — Knowing  that  he  had  no  cause  to  shew 
the  rule,  he  ought  not  to  have  come  to  oppose  it. 

Rule  absolute,  without  costs. 
(25)  See  Canidy  v.  Steuart,  ante,  Vol.  2,  p.  432. 
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Monday^  BrUNT  V.  WaRDLE. 

Nov.  22nd,    rp  , 

A  plaintiff  may    i- HE  Writ  of  summons  in  this  cause  was  issued  on  the 

8ue*fn"foTOV°   ^^^^  October,  1840,  and  served  on  the  30th.     On  the  6th 
pauperis  pen-     November  the  defendant  entered  an  appearance.     On  the 

dentelite.  . 

22nd  June,  1841,  a  declaration  was  delivered,  accompanied 
by  an  order  of  Coltman,  J.,  dated  the  same  day,  admitting 
the  plaintiff  to  sue  in  forma  pauperis.  A  summons  was 
then  taken  out  on  the  part  of  the  defendant  calling  upon 
the  plaintiff  to  shew  cause  why  the  order  of  the  22nd  June 
should  not  be  rescinded,  on  the  ground  that  such  an  order 
could  not  properly  be  made  after  the  commencement  of 
the  action.  The  summons  was  attended  on  the  3rd  July, 
when  the  learned  judge,  upon  the  authority  oi  Fo8S  v. 
Racine,  4  M.  &  Welsby,  610,  7  Dowl.  203,  and  Lovewell 
V.  Curtis,  5  M.  &  Welsby,  158,  7  Dowl.  795,  rescinded  his 
order  of  the  22nd  June.  A  summons  was  afterwards  taken 
out  by  the  plaintiff  to  rescind  the  last-mentioned  order : 
the  parties  attended  before  the  learned  judge  on  the  27th 
October,  and,  on  Casey  v.  Tomlin,  7  M.  &  Welsby,  189 
8  Dowl.  892,  being  cited,  his  lordship  rescinded  his  order 
of  the  22nd  June,  with  a  view  that  the  opinion  of  the  court 
might  be  taken  upon  the  point.  Accordingly,  on  a  former 
day  in  this  term — 

Storks,  Serjeant,  obtained  a  rule  nisi  to  rescind  the  order 
of  the  23rd  October. 

Stephen,  Serjeant,  now  shewed  cause. — ^The  question  is 
whether  or  not  a  plaintiff  may  be  admitted  tosue  in  form& 
pauperis  pendente  lite.  In  Foss  v.  Racine,  4  M.  &  Welsby; 
610,  7  Dowl.  203,  the  court  of  Exchequer  seem  to  have 
thought  the  admission  of  a  party  to  sue  in  form&  pauperis 
after  the  commencement  of  the  action  irregular :  and  in 
Lovewell  v.  Cwiis,  5  M.  &  Welsby,  158,  7  Dowl.  795,  they 
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distinctly  so  decided.   But^  in  the  subsequent  case  of  Casey        I84I. 
▼.  Timlin,  7  M.  &  Welsby,  189,  8  Dowl.  892,  though      ^^ii^ 
pressed  with  their  former  decisions  upon  the  subject,  they  «• 

did  not  adhere  to  them.  At  the  close  of  the  argument  in 
that  case.  Lord  Abinger,  C.  B.,  said :  ''  I  am  strongly  in- 
clined to  think  that  the  admission  of  a  plaintiff  as  a  pauper 
after  the  commencement  of  the  suit  is  irregular :  the  sta- 
tutes appear  to  be  directly  against  it ;  but,  nevertheless,  if 
there  were  any  decisions  the  other  way,  or  any  inveterate 
practice  to  that  effect,  the  court  would  be  anxious  not  to 
overturn  it.  In  the  case  of  Blood  v.  Lee,  3  Wils.  24,  the 
court,  although  an  authority  was  produced  to  them  in 
favour  of  the  admission  pendente  lite  (26),  thought  it  did 
not  conclude  the  matter,  but  adjourned  the  consideration 
of  the  question,  and  apparently  did  not  think  fit  to  make 
the  rule  absolute.  Then  there  are  the  recent  cases  in 
irhich  this  court  has  decided  the  contrary ;  and,  on  this 
full  investigation,  I  remain  of  the  same  opinion.^'  i^nd 
Parke,  B.,  said :  ''  If  there  be  no  case  by  which  we  are 
bound,  the  question  as  to  the  construction  of  the  statutes 
seems  to  admit  of  no  doubt.  Though  the  statute  of  Hen.  7 
applied  principally  to  originals  out  of  Chancery,  yet  the 
latter  words  of  the  clause  appear  to  have  given  the  judges 
of  the  other  courts  the  power  of  adopting  the  same  pro- 
ceedings in  actions  commenced  by  latitat,  bill,  or  quo 
minus.  The  practice  has  always  been  so  to  construe  it,  and 
we  have  no  wish  to  throw  any  doubt  on  the  propriety  of  that 
practice.  Then,  the  statute  of  Hen.  8  makes  all  plaintiffs 
liable  to  costs — in  assumpsit  as  well  as  in  other  actions — 
on  a  nonsuit  or  verdict  for  the  defendant,  unless  they  fall 
within  the  excepted  class,  i.  e.  of  paupers  admitted  at  the 
commencement  of  the  suit.  No  doubt,  at  that  time,  it  was 
never  thought  that  the  party  could  be  admitted  at  any 

(26)  OaU  V.  Holiday,  Trin.  22  &  23  Geo.  2,  cited  by  Wilmot,  C.  J., 
from  his  own  manuscript  notes. 


190  tN  THE  COMMON  PLEAS^ 

1841.  other  period,  although  it  appears  subsequently  to  have  been 
the  practice  to  do  so,  the  pauper  being  held  liable  to  pay 
the  antecedent  costs.  There  is  no  case  which  has  put  a 
construction  on  the  statute,  except  that  referred  to  in 
Wilson,  which,  for  the  reason  given  by  my  Iiord  Chief 
Baron,  is  not  satisfactory/'  On  the  following  day,  how- 
ever. Lord  Abinger,  C.B,,  said : ''  We  have  looked  into  the 
case  which  was  referred  to  yesterday,  in  Andrews's  Reports 
'  — Langley  v.  Blackerley^  Andr.  306 — and  it  appears  that 
there  the  court  said  that  by  implication  they  had,  under 
the  11  Hen.  7,  c.  12,  power  to  admit  a  party  to  sue  in 
form&  pauperis  at  any  stage  of  the  cause.  The  present 
rule,  therefore,  will  not  be  abjsolute  in  all  its  terms  (27)^ 
but  as  to  the  latter  part  of  it  only,  whereby  the  defendants 
will  be  enabled  to  obtain  their  costs  out  of  the  money  paid 
into  court.  It  must  be  understood  that  we  give  no  opimon  an 
the  question  of  dispaupering  the  party,  but  confine  our 
judgment  to  the  latter  part  of  the  rule.  The  result  will 
be,  that  the  money  will  be  paid  out  of  court  to  the  defend- 
ants in  satisfaction  of  their  costs  up  to  the  time  of  the 
plaintiff's  admission  to  sue  in  form&  pauperis.''  The  argu- 
ment, therefore,  must  be  considered  as  thrown  open  to  the 
construction  of  the  statutes,  aided  by  the  earlier  decisions 
11  Hen.7,c.i2.  thcreou.  The  11  Hen.  7,  c.  12,  enacts,  "that  every  poor 
person  or  persons  which  have  or  hereafter  shall  have  cause 
of  action  or  actions  against  any  person  or  persons  within 
this  realm,  shall  have,  by  the  discretion  of  the  Chancellor 
of  this  reahn  for  the  time  being,  writ  or  writs  original,  or 
writs  of  subpoena,  according  to  the  nature  of  their  causes. 


(27)  The  rale  colled  upon  the  should  not  be  paid  out  to  the  de- 
plaintiff  to  shew  cause  why  he  fendants,  or,  if  taxed  at  a  leas  sum^ 
should  not  be  dispaupered,  and  why  why  the  amount  taxed  should  sot 
the  Master  should  not  tax  the  de-  be  deducted  from  the  amount  paid 
fendants  their  costs,  and,  if  taxed  into  court,  and  paid  out  to  the  de- 
at  so  much  or  more  than  the  sum  fendants. 
paid  into   court,   why  the   same 
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therefore  nothing  paying  to  yonr  Highness  for  the  seals  of  1841. 
the  same^  nor  to  any  person  for  the  writing  of  the  same 
writ  or  writs  to  be  hereafter  sued ;  and  that  the  said  Chan- 
cellor for  the  time  being  shall  assign  such  of  the  clerks 
which  shall  do  and  use  the  making  and  writing  of  the  same 
writs  to  write  the  same  ready  to  be  sealed^  and  also  learned 
counsel  and  attomies  for  the  same,  without  any  reward 
taken  therefore ;  and,  after  the  said  writ  or  writs  be  re- 
tamed,  if  it  be  afore  the  king  in  his  Bench,  the  justices 
there  shall  assign  to  the  same  poor  person  or  persons 
counsel  learned,  by  their  discretions,  which  shall  give  their 
counsels,  nothing  taking  for  the  same:  and  likewise  the 
justices  shall  appoint  attorney  and  attomies  for  the  same 
poor  person  or  persons,  and  all  other  officers  requisite  and 
necessary  to  be  had  for  the  speed  of  the  said  suits  to  be 
had  and  made,  which  shall  do  their  duties  without  any 
reward  for  their  counsels,  help«  and  business  in  the  same : 
and  the  same  law  and  order  shall  be  observed  and  kept  of 
all  such  suits  to  be  made  afore  the  king's  justices  of  his 
Common  Place,  and  Barons  of  his  Exchequer,  and  all  other 
justices  in  the  courts  of  record  where  any  suit  shall  be/' 
There  is  nothing  in  the  language  of  that  act  that  at  all 
tends  to  shew  that  a  party  may  not  be  admitted  to  sue  in 
form&  pat^ris  pendente  lite.  And  the  23  Hen.  8,  c.  16,  2Sflen.  8,  c. 
which  gives  costs  to  the  defendant  upon  a  nonsuit  or  ver*  '  '* 
diet,  provides,  by  s.  2,  ^'  that  all  and  every  such  poor  per- 
son or  persons  being  plaintiff  or  plaintiffs  in  any  action  of 
debt,  &c.,  which  at  the  commencement  of  their  suits  or 
aeiians  be  admitted,  by  discretion  of  the  judge  or  judges 
where  such  suits  or  actions  shall  be  pursued  or  taken,  to 
have  their  process  and  counsel  of  charity^  without  any 
money  or  fee  paying  for  the  same^  shall  not  be  compelled 
to  pay  any  costs  by  virtue  and  force  of  this  statute,  but 
shall  suffer  other  punishment  as  by  the  discretion  of  the 
justices  or  judge  afore  whom  such  suits  shall  depend,  shall 
be  thought  reasonable."  Langley  v.  Blackerky,  Andr.  806, 
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1B4L        is  a  distinct  authority  to  shew  that  aparty  may  be  admitted 
to  sue  in  formfi  pauperis  at  any  stage  of  the  cause.      The 
next  reported  case  upon  the  subject  is  Blood  v.iee,  3  Wils. 
24.     That  was  an  action  of  assumpsit  removed  into  this 
court  by  habeas  corpus  from  the  Palace  Court.     7%e  cause 
being  at  issue,  and  the  plaintiff  not  having  proceeded  to 
trial  in  due  time  after  issue  joined^  the  defendant  gave  him 
notice  of  motion  for  judgment  as  in  case  of  a  nonsuit : 
before  the  motion  came  on^  the  plaintiff  (being  a  poor  man) 
applied  to  be  admitted^  and  was  admitted,  to  proceed  in 
his  suit  in  form&  pauperis.      Afterwards,  upon   shewing 
cause  why  there  should  not  be  judgment  as  in  case  of  a 
nonsuit,  the  rule  was  made  absolute,  because  the  plaintiff 
or  his  attorney  would  not  undertake  to  pay  the  costs  of 
that  application  to  the  court ;  whereupon  judgment  as  in 
case  of  a  nonsuit  was  entered;  and  the  plaintiff  being  taken 
in  execution  upon  that  judgment,  Glynn,  Serjeant,  moved 
that  he  might  be  discharged  out  of  custody,  insisting  that 
a  pauper  was  not  liable  to  costs.     A  rule  to  shew  cause 
was  granted:   and,  before  the  defendant  came  to  shew 
cause,  Wilmot,  C.  J.,  cited  from  his  own  manuscript  notes, 
amongst  others,  a  case  of  Oats  v.  Holiday,  where  he  said, 
'^  it  was  at  first  doubted  whether  a  plaintiff  could  be  ad- 
mitted in  formfi  pauperis  after  the  commencement  of  the 
suit ;  but  at  length  it  was  resolved  that  he  might  be  so  ad- 
mitted at  any  time  of  the  suit ;  and  the  court  resolved  that 
a  person  so  admitted  in  formfi  pauperis  pendente  lite  shall 
not  pay  costs  from  the  beginning  of  the  action.^'    It  is 
true  the  case  is  said  to  have  been  adjourned ;  but  not  on 
this  question,  as  is  supposed  by  Parke,  B.,  in  Casey  v.  7bm- 
lin.    The  practice  seems  to  have  been,  at  least  since  1738, 
to  admit  parties  to  sue  in  form&  pauperis  as  well  after  the 
commencement  of  the  suit  as  before  :  it  is  so  laid  down  in 
Tidd,  9th  edit.,  98,  and  in  Archbold,  7th  edit.,  by  Chitty, 
918;   and  the  forms  are  in  the  alternative — see  Tidd'a 
f^orms,  8th  edit.,  25  ;  Chitty's  Forms,  5th  edit.,  586.    And 
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tlie  practice  is  distinctly  recognised  by  the  court  of  Exchd*-  1841 
qner  in  Jones  y.  Peers^  M'CleL  &  Y.  282^  where  fui  order 
was  made  pendente  Kte  admitting  the  plaintiff  to  prosecute 
Ilia  action  in  form&  pauperis^  and  an  application  by  the  de- 
fendant for  security  for  and  taxation  of  the  costs  previously 
incurred  was  made  two  years  afterwards ;  and  the  court 
refused  the  application,  and  allowed  a  retrospective  opera* 
tion  to  the  order.  \T\ndal^  C.  J. — In  Manning's  Exch^ 
Pr.j  p.  137f  a  rule  of  8  Geo.  1  is  referred  tOj  which  pro«. 
ndes  ''that  a  person  to  whom  the  privilege  of  suing  in 
formi  pauperis  is  granted  pendente  lite,  must  give  s^urity 
to  pay  the  costs  incurred  before  admittance:''  see  Comyns's 
Digest,  Formd  Pauperis.  That  seems  a  pretty  clear  recog-. 
nition  of  the  practice  in  the  year  1717 ;  and  there  is  nothing 
in  the  statutes  against  it.] 

Siorb,  Seijeant^  ih  support  o£  his  rule. — ^The  statute 
11  Hen.  7,  c  12,  evidently  contemplates  the  plaintiff's 
being  admitted  to  sue  in  form&  pauperis  before  the  com« 
mencement  of  the  action ;  and  in  none  of  the  older  cases  is 
tiie  rule  so  distinctiy  laid  down  as  to  induce  the  court  to 
disregard  the  opinions  so  strongly  expressed  by  the  court 
of  Exchequer  in  the  three  recent  cases  of  Fom  v.  Racine^ 
Lovewell  v.  (hartis,  and  Caeey  v.  Tamlin :  and,  though  the 
court  decline  to  decide  the  point  in  the  last-mentioned 
ease,  and  seem  in  a  manner  to  leave  it  open,  yet  they  do 
io  with  strong  remarks  that  the  practice  of  admitting  par^ 
ties  pendente  lite  to  sue  in  form&  pauperis  is  irregular  and 
improper^  [Tftufa/,  Cv  J. — ^With  their  recent  dedsiong 
before  them,  the  court  almost  in  terms  desire  that  the 
question  may  be  considered  an  open  one.]  If  the  legisla^ 
tnre  had  meant  to  extend  this  boon  to  any  period  of  the 
suit,  the  fidr  presumption  is  that  they  would  have  used 
expressions  that  would  have  placed  the  matter  beyond 
doubt  The  court  cannot  discharge  this  rule  witHoutgoing 
the  length  of  holding  that  a  plaintiff  who  becoines  a  paapef 
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ld41.        at  any  time,  eyen  a  single  day  before  the  trial,  may  aviedl 
himself  of  the  provisions  of  the  statute. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  question  is  to 
be  decided  upon  the  proper  construction  of  the  11  Hen.  7, 
c.  12,  and  the  subsequent  provision  in  the  28  Hen.  8,  c.  15, 
s.  2,  quite  unfettered  by  anything  that  has  taken  place  in 
the  court  of  Exchequer,  for,  I  cannot  but  think,  after  what 
fell  from  the  Lord  Chief  Baron  in  Ceueg  v.  Tamlin,  that  the 
point  is  left  open  to  further  consideration.  Now,  the  sta- 
tute, 11  Hen.  7,  c.  12,  is  an  enabling  statute,  designed  to 
confer  a  boon  on  the  poor — ^its  title  being  "  A  mean  to 
help  and  speed  poor  persons  in  their  suits; "  and  therefore, 
unless  it  in  express  terms  or  by  necessary  implication  re- 
quires that  the  party  shall  only  be  admitted  to  sue  as  a 
pauper  before  he  commences  his  suit,  we  have  no  right  to 
import  into  it  any  such  condition.  I  find  in  the  act  no 
words  expressive  of  any  such  intention  on  the  part  of  tlie 
legislature :  and  certainly  there  can  be  no  good  reason  why 
a  man  who  has  fallen  into  poverty  while  the  suit  is  pro^ 
ceeding,  should  be  shut  out  from  the  benefit  of  the  statute- 
Nor  does  the  23  Hen.  8,  c.  15,  appear  to  me  to  warrant 
the  position  that  is  contended  for  by  the  defendant  in  this 
case.  That  statute  for  the  first  time  gave  costs  to  the 
defendant  where  the  plaintiff  became  nonsuit  or  a  verdict 
passed  against  him ;  and,  foreseeing  that  cases  might  ariae 
in  which  the  plaintiff  might  be  admitted  to  sue  in  form& 
pauperis,  it  provides  in  s.  2, ''  that  all  and  every  such  poor 
person  or  persons  being  plaintiff  or  plaintiffs  in  any  action 
of  debt,  &c.,  which  at  the  commencement  of  their  state  or  ac^ 
tions  be  admitted,  by  discretion  of  the  judge  or  judges  where 
such  suits  or  actions^hall  be  pursued  or  taken,  to  have  their 
process  and  counsel  of  charity,  without  any  money  or  fee  pay-, 
ing  for  the  same,  shall  not  be  compeUed  to  pay  any  costs  by 
virtue  and  force  of  this  statute,  but  shall  suffer  other  pun- 
ishment  as  by  the  discretion  of  the  justices  or  judge  afore 
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whcm  such  snits  shall  depend,  shall  be  thought  reasonahle.'^  1841; 
The  proper  canstradion  of  that  clause  is,  that,  though  it 
may  pbee  parties  suing  in  fonn&  pauperis  in  a  less  fiBiyour- 
aUe  position  where  they  are  admitted  so  to  sue  pendente 
Me,  it  does  not  depriye  them  of  the  benefit  of  the  former 
statute.  With  respect  to  the  authorities — ^the  case  of 
Lngkjf  T.  Blaeterley,  Andr.  306,  seems  to  be  a  distinct 
aatbority  for  the  position  that  a  plaintiff  may  be  admitted 
to  sue  m  tarmSL  pauperis  at  any  stage  of  the  cause.  Other 
cases  haye  been  dted  that  are  almost  as  decisiye.  There 
IS  one,  howeyer,  that  has  not  been  referred  to-^Brittam  y. 
GmmfOk,  2  Str.  1121,  16  Yin.  Abr.  262,  pi.  16  (nom. 
BHMam  d.  Wedd  y.  Greenoille).  The  case  was  as  follows : 
in  ejectment,  after  itsue  Joined,  the  defendant  moyed  for  a 
trial  at  Bar,  which  the  plaintiff  at  first  opposed,  but  after* 
WB/ds  consented  to  upon  condition,  that,  in  case  of  a 
nonsoit  or  y^dict  against  him,  he  should  pay  such  costs 
only  as  were  usually  allowed  at  Nisi  Frius.  Subsequently 
to  this  role  the  lessor  of  the  plaintiff  was  admitted  in  form& 
prapem,  sad  at  the  trial  at  Bar  the  jury  found  a  yerdict 
fiv  the  defiendant.  The  plaintiff  haying  brought  a  new 
ejectment,  ft  was  moyed  that  it  should  be  referred  to  the 
'  to  tax  the  costs  of  the  first  action,  according  to  the 
''a  agreement,  which,  as  was  alleged,  it  was  not  in 
Us  power  to  waye  by  afterwards  procuring  himself  to  be 
admitted  in  form&  pauperis,  and  that  the  bringing  of  a 
new  ejectment  after  a  trial  at  Bar  was  yezatious.  But  the 
eomt  held  *'  that  the  plaintiff's  agreement  could  not  pre- 
dade  him  firom  the  benefit  of  a  subsequent  admission  in 
fimnft  pauperis,  for,  it  means  only,  that,  if  any  costs  be  ad«- 
indged  due,  then  he  should  pay  no  more  than  Nisi  Prius 
costs,  and  not  that  he  should  pay  costs  at  all  eyents.  Now 
the  aaHf  instance  in  which  a  pauper  shall  pay  costs,  is, 
where  he  has  been  yexatious,  and  then  the  usual  way  is  to 
diapanper  him,  but  there  is  no  yexatiou  in  the  present 
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IMU  case.''  That  cage  shews  that  it  was  at  that  time  considered 
that  a  plaintiff  might  be  admitted  to  proceed  in  forma 
paaperis  after  the  snit  was  commenced :  and  the  rale  of 
the  court  of  Exchequer  in  1717,  referred  to  in  Comyns's 
Digest,  Formd  Pauperii^  and  in  Manning's  Exch.  Pr.  187, 
shews  that  such  was  the  general  and  recognised  practice* 
But,  after  all,  the  statute  11  Hen.  7,  c.  12,  seems  to  be 
nothing  more  than  a  confirmation  of  the  common  law; 
for,  I  find  in  the  very  learned  report  of  The  Serjeants' 
Case  by  my  Brother  Manning,  p.  41,  n.  (d),  a  reference  to 
a  case  that  occurred  twenty  years  before  the  passing  of 
that  act,  from  which  it  appears,  that,  at  common  law,  if 
a  party  would  swear  that  he  was  unable  to  pay  for  entering 
his  pleadings,  the  officer  was  bound  to  enter  them  gratis, 
and  that  in  this  court  there  was  a  ''  presignator  pur  les 
poors :''  M.  15  Ed.  4.  26.  pi.  2.  I  think  this  rule  must  be 
discharged. 

CoLTMAN,  J. — ^I  am  entirely  of  the  same  opinion.  Fan 
T.  Bacine  and  Lovewell  y.  Curtis  were  cases  relating  to 
costs,  and  therefore  the  attention  of  the  court  was  na- 
turally directed  to  the  28  Hen.  8,  c.  15,  and  they,  upon 
the  first  yiew  of  that  statute,  and  without  any  yery  faB 
investigation,  came  to  what  appears  to  have  been  a  some- 
what rash  conclusion  on  the  subject.  If  the  argument  of 
jny  Brother  Storks  in  this  case  be  well  founded,  the  plain* 
tiff  should  have  been  dispaupered  in  Lwewell  v.  Curtis. 
The  circumstance  of  the  plaintiff  not  having  obtained  leave 
to  sue  in  form&  pauperis  before  the  commencement  of  the 
suit  may  possibly  subject  him  to  some  disqualification,  bat 
cannot  deprive  him  of  that  which  he  is  entitled  to  either 
mt  common  law  or  by  the  statute  11  Hen.  7,  c.  12.  I 
jigree  with  my  Lord  Chief  Justice  in  thinking  that  the 
practice  is  well  settled  by  the  older  cases  that  have  been 
referred  to. 
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Eeskinb,  J. — ^I  am  of  the  same  opinion.  The  question  ^  1841' 
in  this  case  does  not  arise  upon  the  28  Hen.  8,  c.  15 ;  it 
is,  whether  the  (nriginal  order  admitting  the  plaintiff  to 
aae  in  formi  pauperis  was  a  legal  order  or  not.  When  we 
find,  that,  from  a  yery  early  period  parties  have  been  ad-, 
mitted  to  sue  in  form&  panperis  pendente  lite,  and  when 
we  find  a  role  of  court  recognising  and  providing  for  the 
practice  so  early  as  the  year  1717,  we  must  take  it  for 
granted  that  this  order  has  been  properly  obtained,  unless 
some  authority  be  produced  to  shew  that  it  is  inconsistent 
either  with  the  common  law  or  the  statute.  There  is 
nothing  in  the  statute  to  limit  the  power  of  the  court  in  the 
manner  suggested:  the  statute  does  what  the  court  could  not 
have  done,  Tiz.  reUeve  the  party  from  the  fine  payable  on 
the  issuing  of  the  writ.  Looking  at  the  way  in  which  the 
question  arose  in  Fbss  y.  Racine  and  Lovewell  v.  Curtis,  I 
cannot  attach  much  importance  to  those  cases ;  for,  though, 
it  is  true,  strong  expressions  of  doubt  as  to  the  propriety  of 
the  order  being  made  pendente  lite  are  thrown  out,  they 
had  reference  to  the  statute  23  Hen.  8,  c.  16,  and  in  Ckuey 
T.  TomUn  the  court  seem  to  wish  that  the  point  may  be 
considered  open.  I  therefore  think  the  rule  must  be  dis- 
cfaaiiged* 

Ma  VLB,  J. — ^I  am  also  of  opinion  that  the  rule  must  bo 
disdiarged.  The  .objection  to  the  order  of  my  Brother 
Coltman  is»  that  the  court  has  no  power  to  admit  a  plain- 
tiff to  sue  in  form&  pauperis  pendente  lite.  Some  cotm- 
tenance  is  given  to  the  objection  by  the  recent  decisions  of 
the  court  of  Exchequer :  but  the  attention  of  the  court 
was  not  in  these  cases  called  to  the  undoubted  common 
law  authority  of  the  courts  to  admit  parties  to  sue  and 
defend  in  form&  pauperis.  The  note  cited  by  the  Lord 
Chief  Justice  from  The  Serjeants'  Case  shews  that  this  au- 
thority was  exercised  by  the  courts  at  least  as  early  as  the 
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1841.        15  Ed.  4:  and  the  books  of  Practice  exhibit,  instances  of 
^'TT"^^      parties  being  admitted  to  sue  in  form&  pauperis  after  the 
9.  commencem^it  of  the  action.    The  statute  11  Hen.  7,  c. 

12^  does  not  in  terms  apply  to  criminal  proceedings ;  and 
yet  it  is  a  well-known  practice  in  the  Queen's  Bench  to 
admit  a  party  to  defend  an  indictment  in  form&  pauperis 
(see  the  cases  collected  in  Hullock  on  CostSj  2nd  edit., 
228^  n.) ;  and  this  could  only  be  by  virtue  of  their  common 
law  authority  to  regulate  the  practice  of  the  court.  There 
is  nothing  in  the  statute  11  Hen.  7,  c.  12,  to  limit  the 
power  of  the  court  to  admit  the  plaintiff  to  sue  in  form& 
pauperis  to  the  commencement  of  the  suit.  It  remits  in 
certain  cases  the  fine  payable  for  the  original  writ;  but 
the  common  law  court  had  nothing  to  do  with  the  original 
writ  until  its  return,  and  consequently  they  could  not 
durry  into  effect  the  directions  of  the  act  until  after  the 
commencement  of  the  action.  Theuj  with  respect  to  the 
23  Hen.  8,  c.  15,  though  the  court  of  Exchequer  aeem  to 
have  construed  it  as  expressly  requiring  that  the  plaintiff 
be  admitted  to  sue  in  form&  pauperis  before  the  commence- 
ment  of  the -suit,  I  must  confess  it  appears  to  me  to  hate 
a  considerable  bearing  the  other  way.  .The  1st  section 
enacts,  that, ''  in  trespass  upon  the  statute  5  Bic.  2,  s.  1$ 
c.  8,  debt,  covenant,  detinue,  accoimt,  trespass  on  the 
case,  or  upon  any  statute  for  an  offence  or  wrong  personal 
immediately  supposed  to  be  done  to  the  plaintiff,  if  the 
plaintiff,  after  the  appearance  of  the  defendant,  be  non- 
suited,  or  a  verdict  pass  against  him,  the  defendant  shall 
have  judgment  to  recover  his  costs  against  the  plaintiff, 
to  be  assessed  and  taxed  by  the  discretion  of  the  judge  or 
judges  of  the  court  where  such  action  shall  be  commenced 
or  sued,  and  shall  have  such  process  and  execution  for  the 
recovery  of  the  same  against  the  plaintiff,  as  the  plaintiff 
should  or  might  have  had  against  the  defendant,  in  case 
judgment  had  been  given  for  the  plaintiff/'  and  then  s.  2 
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fnmd&B  that  **  everj  poor  penoBr  or  persons  being  plaintiff  1841. 
or  pbirntiflfii  in  any  action  of  debt,  &c.,  which  at  the  com- 
mencement  of  their  suits  or  actions  be  admitted,  by  dis- 
of  the  judge  or  judges  where  such  snits  or  ac* 
diall  be  pursoed  or  taken,  to  have  their  process  and 
eoonael  of  charity,  withont  money  or  fee  paying  for  the 
,  shall  not  be  compelled  to  pay  any  costs  by  virtue 
d  foroe  of  that  statute,  but  shall  suffer  other  punishment 
by  the  discretion  of  the  justices  or  judge  afore  whom 
smta  ahall  depend  shall  be  thought  reasonable/'  The 
statute  doe*  not  say  generally  that  every  poor  person  who 
shaU  be  admitted  to  have  his  process  and  counsel  of 
dwity,alia]l  be  relieved  firom  costs;  but  eveiy  poor  person 
•D  admifited  ai  the  commeneemeni  cf  the  iuU.  These  words 
were  eittier  unnecessarily  inserted,  or  they  were  inserted 
tor  the  purpose  of  depriving  the  plaintiff  of  the  benefit  of 
tiiat  provision  unless  he  were  admitted  to  sue  in  form& 
psBperis  before  the  commencement  of  the  suit — assuming^ 
that  there  might  be  persons  admitted  to  sue  in  that  form 
i  lite.  Then  we  find  a  general  rule  of  the  court  of 
made  upwards  of  a  century  ago  providing  for 
what  shafl  be  done  in  the  case  of  a  plaintiff  admitted  to 
sae  in  fimai  panperis  pendente  lite.  That  rule,  the  older 
cases  that  have  been  mentioned,  and  the  reason  of  the 
thing,  all  concur  in  support  of  the  court's  authority  to 
make  these  orders  at  any  stage  of  the  cause.  Upon  what 
I  it  should  be  done^  is  another  question. 

Rule  discharged,  the  costs  to  be 
costs  in  the  cause. 
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1841. 

M<mday,  In  the  matter  of  Ann  Llotd. 

Nov.  22nd.       jl     

The  mother  of   A  WRIT  of  habeas  corpus  was  issued,  at  the  instance  of 

child  ^til^Mn  ^^®  ^^^^  Lloyd  Bowser,  described  as  the  wife  of  one  Samuel 
tw  We* ears  f  ^^^^^>  ^^  Pcmbrey,  in  the  county  of  Carmarthen,  from 
age,  obuined  a  whom  she  was  living  apart,  directed  to  a  gentleman  named 
con»as  to*com.  liloyd,  who  resided  in  Anglesea,  commanding  him  to  bring 
fcic^/tobriSi*  W  tlie  body  of  Ann  Lloyd,  an  infent  between  eleven  and 
her  before  the    twclvc  ycars  of  age,  the  fruit  of  an  illicit  connection  between 

court.    The 

child  being        Mr.  Lloyd  and  Ann  Lloyd  Bowser  before  her  marriage, 

brought  up,  the 
oourt  declared 

exeiSie^hw  Atchetley,  Serjeant,  on  the  part  of  Mr,  Lloyd,  in  obedi* 

own  diiicreUon    euce  to  the  Writ,  produced  the  infant,  to  be  dealt  with  aa 

as  to  whither        -  ^      •   i.i.  j«     ^ 

•he  would  go,     the  court  might  direct. 

and  would  not 
ilUow  the  mo* 

^n^thf  *iSu[  ^^^  Serjeant,  appeared  to  support  the  claim  of  the 
mother. — ^As  against  the  mother,  the  custody  of  a  stranger 
is  wrongful;  the  mother  of  an  illegitimate  child  alone 
being  bound  to  maintain  it— 4  &  6  Will.  4,  c.  76,  s.  71. 
[Tlfufa/,  C.  J. — ^That  clause  applies  only  to  children  bom 
bastards  after  the  passing  of  the  act.  Mauie,  J.— Accord* 
ing  to  s.  67,  it  would  seem  that  the  applicant's  husband 
would  be  the  fit  person  to  have  the  custody  of  the  infant : 
that  section  enacts  ''that  every  man  who  from  and  after 
ihe  passing  of  this  act  shall  marry  a  woman  having  a 
child  or  children  at  the  time  of  such  marriage,  whether 
such  child  or  children  be  legitimate  or  illegitimate,  shall 
be  liable  to  maintain  such  child  or  children  as  a  part  of 
his  family,  and  shall  be  chargeable  with  all  relief,  or  the 
cost  price  thereof,  granted  to  or  on  account  of  such  child 
or  children  until  such  child  or  children  shall  respectively 
attain  the  age  of  sixteen,  or  until  the  death  of  the  mother 
of  such  child  or  children.^']  Being  separated  from  her 
husband^  the  mother  may  be  considered  as  a  feme  sole* 
[CoUman^  J«— Upon  what  legal  ground  do  you  put  the  mo- 
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iker^s  right  to  the  custody  of  her  illegitimate  child?]  1841. 
Upon  the  abandonment  of  the  fiither — upon  the  fact  of  ^  j^'^^  ^ 
the  diild  being  derelict.  [Mauk,  J. — Suppose  the  appli-  Ann  Lloyo. 
cation  for  the  writ  had  been  made  by  a  stranger  (29) ; 
according  to  yonr  argnment  the  child  must  be  delivered 
up  to  the  stranger.]  That  the  .  putative  feither  has  no 
right  to  the  custody  of  the  child^  will  not  be  disputed. 
And  it  is  equally  dear  that  the  court  has  authority  to 
cause  her  to  be  delivered  over  to  her  mother— 7%e  Kifig  v. 
Scper,  5  T.  B.  278;  Bex  y.  Moseley,  5 East,  224,  n.  [7^ 
dal,  C.  J. — ^Both  those  cases  (the  latter  especially)  proceeded 
upon  the  ground  that  the  putative  father  had  obtained 
possession  of  the  children  by  force  or  fraud ;  and  they 
were  infants  of  tender  age — in  the  one  case  three,  and  in 
the  other  five  years.  Such  also  was  the  case  of  The  King 
▼.  Hopkim,  7  East,  579.  Here,  however,  the  infant  is  be* 
tween  eleven  and  twelve  years  of  age :  she  is  able  to  speak 
and  to  judge  in  some  degree  for  herself:  she  may  tell  us 
if  she  is  placed  under  any  restraint.  Mauk,  J.,  referred 
to  Bex  V.  Delaval,  8  Burr.  1484,  1 W.  Blac.  410,  439, 
where  Lord  Mansfield,  citing  Bex  v.  Clarkson,  1  Str.  444^ 
Bex  V.  Joknsm,  1  Str.  579,  and  Bex  v.  SmUh,  2  Str.  982, 
said :  ''  He  thought  that  what  was  done  by  the  court  in 
evexy  one  of  them  was  right;  though  he  did  not  agree 
with  the  eayings  that  were  reported  in  the  books  to  have 
been  made  use  of  in  determining  them.  In  cases  of  writs 
of  habeas  corpus  directed  to  private  persons  '  to  bring  up 
infimts,'  the  court  is  bound  ex  debito  justitise  to  set  the 
'  in&nt  free  from  an  improper  restraint :  but  they  are  not 
bomid  to  detiver  them  over  to  anybody,  nor  to  give  them 
any  privilege.  This  must  be  left  to  their  discretion  a<>- 
cording  to  the  circumstances  that  shall  appear  before 
them.    There  is  a  privilege  redeundo,  unless  the  court 

(29)  See  the  case  of  The  Hottentot  Venus,  13  East,  195:  there  the 
^iplication  was  made  by  the  secretary  of  a  society  called  The  African  Ini» 
•titntion. 
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1841.        should  see  ground  to  declare  the  contrary.    In  the  three 
'     '  particular  cases  iirhich  he  had  mentioned,  all  that  "was  oc- 

Ann'lloyd.  iualb/  done,  he  said,  was  right;  though  he  did  not  agree 
with  all  that  was  said.  In  the  first  of  these  cases  {Rex  ▼. 
Clarkson),  the  infant  was  a  marriageable  young  lady,  who 
lived  with  her  guardian.  A  man  claimed  her  as  his  wife  z 
she  denied  the  marriage.  The  court  could  not  try  the 
marriage  by  affidavit :  and  they  could  not  deliver  her  to 
the  man  as  her  husbimd,  without  allowing  the  marriage. 
She  chose  to  remain  with  her  guardian :  and  the  court, 
upon  being  informed  that  the  man  had  a  design  to  seise 
her,  sent  a  tipsta£f  home  with  her  to  protect  her.  In  the 
second  case  {Rex  v.  Johnson),  the  child  was  too  young  to 
judge  for  itself:  she  was  not  more  than  nine  or  ten,  or  as 
some  accounts  say  (80),  six  years  old;  but  certainly  nai 
old  enough  to  exercise  any  judgment  of  her  own.  And 
there  was  a  legal  guardian  appointed  hj  the  will  of  her 
father :  and  therefore  it  was  right  to  let  the  legal  guardian 
take  her,  as  she  was  too  young  to  judge  for  herself.  The 
guardian  appointed  in  that  case  by  the  Spiritual  Court  was 
nothing  at  all;  for  they  appoint  anybody  guardian  in  that 
court,  for  the  mere  purpose  of  appearing.  In  the  third 
case  {Rex  v.  Smith),  the  child  wanted  but  six  weeks  of 
fourteen :  and  that  case  was  determined  right  (barring  the 
dicta  that  were  used  in  it) :  for,  the  court  were  certainly 
right  in  refusing  to  deliver  the  infant  to  the  fiither,  c^ 
whose  design  in  applying  for  the  custody  of  his  child 
they  had  a  bad  opinion.  The  true  rule  is  that  the  court 
are  to  judge  upon  the  circumstances  of  the  particular  case, 
and  to  give  their  directions  accordingly.^'  His  lordship 
then  stated  the  circumstances  of  the  case  before  him,  and 
concluded  thus^-''Let  the  girl  be  discharged  from  all  re- 
straint,  and  be  at  liberty  to  go  where  she  will.    And  who« 

(30)  llie  Reporter  observes  in  a  note — **  My  own  note  (and  I  waa 
in  court  and  aaw  her)  says  '  about  fijr/  *' 
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•oe?er  shall  offer  to  meddle  with  her  redenndo,  let  them         184L 
take  notice  that  they  do  it  at  their  peril/']  "    - 

A  kmg  discoarioii  ensued,  in  the  course  of  which  the  fol*  Ann  llotd. 
lowing  cases  were  referred  U>-^Ex  parte  Skmner,  9  Moore^ 
278,  Ear  parte  M'Cklbm,  1  DowL  81,  and  Tke  Sing  v. 
GreenUa,  4  Ad.  &  E.624,  6  N.  &  M.  241.  In  the  last- 
mentioned  case,  Lord  Denman  says :  ''  When  «n  infant  is 
bron^t  before  the  court  by  habeas  corpus,  if  he  be  of  an 
age  to  exercise  a  choice,  the  court  leaves  him  to  elect  where 
he  will  go :^*  and  Coleridge,  J.,  says:  "  When  the  writ  is 
obeyed,  and  the  party  brought  up  is  capable  of  using  a  dis- 
cretion, the  rule  is  simple,  and  disposes  of  many  cases, 
namely,  that  the  individual  who  has  been  under  the  re- 
straint is  declared  at  liberty;  and  the  conrtwiUeyen  direct 
that  tibe  party  shall  be  attended  home  by  an  officer,  to 
make  the  order  effectual.  But,  where  the  person  is  too 
yoong  to  have  a  choice,  we  must  refer  to  legal  principles 
to  see  who  is  entitled  to  the  custody,  because  the  law  pre- 
sumes, that,  where  the  legal  custody  is,  no  restraint  exists; 
and,  where  the  ehild  is  in  the  hands  of  a  third  person,  that 
presumption  is  in  favour  of  the  father/'  In  that  case,  . 
however,  the  children  were  legitimate. 

TiKDAJL,  C.  J. — ^This  is  a  case  of  considerable  difficulty, 
and  we  cannot  help  feeling  much  distressed  at  being 
obliged  to  come  to  a  decision  upon  it.  The  writ  of  habeas 
corpus,  which  was  granted  to  the  mother  of  the  infant — 
an  illegitimate  child — ^for  the  purpose  of  bringing  her  up 
from  the  custody  in  which  she  had  been  placed  by  the 
supposed  Mher,  has  been  obeyed,  and  the  in&nt,  who  is 
sworn  to  be,  and  evidently  is,  about  twelve  years  of  age,  is 
now  in  oourt^  Though  not  fourteen,  still  she  is  of  an  age 
to  choose  for  herself:  we  are  not  called  upon  to  exercise  a 
discretion  for  her.  If  she  be  willing  to  go  to  her  mother, 
she  may;  but  no  force  shall  be  used. 


SOi 
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184L 

In  re 
Amm  Llotd. 


The  diild^  being  asked  whether  she  was  willing  to  go  to 
her  mother^  evinced  the  most  decided  repugnance  to  do 
so.  She  was  then  informed  by  the  Lord  Chief  Justice  that 
she  was  at  liberty  to  go  whithersoever  she  pleased:  and 
accordingly  she  left  the  court  accompanied  by  a  female 
by  whom  she  had  been  brought.  Upon  her  leaving  the 
court  an  attempt  was  made  by  the  mother  and  her  friends 
to  take  forcible  possession  ol  the  child.  This  being  com- 
municated to  the  Lord  Chief  Justice,  one  of  the  officers 
was  sent  to  protect  her. 


TueMdaif, 
Nov.  23r  J. 

'*  London 
Trades  Joint- 
Stock  Banking 
Company. 
Dorking,  Bur. 
rey,  24th  Au- 
gust, 18S9.   Six 
months  after 
date,  pay,  with- 
out aeetpiane€f 
to  the  order  of 
J.  C.  Frands, 
Esq.,  lOOA, 
Talue  received. 
(Signed)  For 
the  Directors, 
T.  Newham, 
Manager. 
(Addressed) 
To  the  London 
Trades  Joint- 
Stock  Banking 
Company,  33, 
Gracechurch 
Street,  London:" 
Held,  that  thu 
instrument  was 
properly  de- 
clared on  as  a 
promissory 
note» 


Miller  v.  Thompson. 

X  HE  plaintiff  declared  that  the  defendant,  oa  the  24th 
August,  1839,  made  his  promissorjr  note  in  -wnting,  and 
delivered  the  same  to  J.  C.  Francis,  and  promised  to  pay 
to  the  said  J.  C.  Frauds,  or  order,  100/.,  six  months  after 
the  date  thereof,  which  period  had  then  elapsed,  and  the 
said  J.  Frauds  indorsed  the  same  to  the  plaintiff,  whereof 
the  defendant  had  9otice,  and  then,  in  consideration  of 
the  premises,  promised  to  pay  the  amount  thereof  to  the 
plaintiff,  according  to  the  tenor  and  effect  thereof. 

Plea,  amongst  others,  that  the  defendant  did  not  make 
the  said  note,  modo  et  form&. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  Hilary  Term  last,  when  the  follow* 
ing  facts  appeared  in  evidence : — The  defendanjl;  was  one 
of  the  directors  of  an  association  called  the  London  Trades 
Joint-Stock  Banking  Company,  whose  prindpal  place  of 
business  was  in  Gfracechurch  Street,  London.  There  was 
a  branch  establishment  at  Dorking  in  Surrey,  of  which  one 
Newham  was  manager.  Francis,  the  payee  of  the  note^ 
resided  •  at  Dorking,  and  was  also  a  director.  The  note 
was  as  follows — ^the  words  in  italic  bdng  in  the  hand* 
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wiitiiig  of  Francis,  the  rest  being  (with  the  exception  of       1841. 
'Mewham.'s  signature)  a  printed  form : — 

**  London  Trades  Joint*Stock  Banking  Company. 

"  Dorking,  Snrrejr,  24th  August,  1889. 
"Six  mamths  after  date,  pay,  without  acceptance,  to  the 
under  of  J.  C.  Francis,  Esq.,  lOOL,  value  received. 
'*  For  the  Directors, 

"  Thomas  Newham^  Manager*'^ 
'^  To  the  London  Trades  Joint-Stock  Banking  Company, 
^*  9S,  Oracechurch  Street,  London/' 
Tlie  note  was  indorsed  by  Frauds  to  the  plaintiff.  Oil 
tiie  part  of  the  defendant,  it  was  objected  that  ihe  in-r 
strument  produced  was  improperly  declared  on  as  a  pro- 
nussory  note,  it  being  in  fact  a  bill  of  exchange.  For  the 
plmitiff  it  was  insisted,  that,  by  reason  of  its  ambiguous 
chaneter,  the  plaintiff  was  entitled  to  treat  the  instru* 
ment  either  as  a  promissory  note  or  bill  of  exchange  at  his 
option;  and  that,  at  all  eyents,  the  declaration  might  be 
amended  pursuant  to  the  8  &  4  WilL4,  c.42,  s.  28. 

Bia  kvdsfaip  was  of  opinion  that  the  instrument  was 
wcH  dedared  on  ais  a  promissory  note,  and  he  directed 
thai  it  Bu^t  be  indorsed  upon  the  record. 

A  rerdict  was  therefore  taken  for  the  plaintiff  for 
lOtL  18s.,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  if  the  court  should  be  of  opinion  that 
Ihe  objection  taken  at  the  trial  was  a  valid  one,  and  the 
I  not  one  that  admitted  of  an  amendment — ^the  decla- 
i  to  be  taken  to  be  amended  if  amendable  and  amend* 


CkatmeU,  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  accordingly. 

Wilde,  Serjeant,  shewed  cause. — Where  the  form  of  th$ 
nHtrument  is  such  that  there  is  but  one  party,  who  incurs 
liabihty  upon  it,  whatever  its  form  may  be,  it  is  in  effect  a 
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t84L  promiBSory  note.  Here,  the  only  persons  upon  whom  re*' 
sponsibilitjr  could  attach,  the  only  persons  mentioned 
independently  of  the  payee,  are,  the  directors :  it  is  no- 
thing more  than  a  draft  by  the  company  in  the  name  of 
the  manager  of  the  Dorking  branch  upon  the  company  in 
London.  At  all  events,  it  is  so  ambiguous  that  the  plain-* 
tiff  was  warranted  in  treating  it  as  a  promissory  note,  ac- 
cording to  the  principle  laid  down  in  Edis  v.  Bury,  6  B.  & 
C.  488,  9  D.  &  B.  493,  2  C.  &  P.  669,  and  adopted  by 
Lord  Lyndhurst  in  Block  y.BeU,  1  M.  ft  Bob.  149  (81). 
If  amendment  be  necessary,  the  case  is  dearly  within  the 
statute. 

Channettf  Serjeant,  in  support  of  his  rule. — ^It  may  be 
conceded,  that,  where  an  instrument  of  this  sort  is  upon 
the  face  of  it  ambiguous,  it  may  be  treated  either  as  a  bill 
of  exchange  or  as  a  promissory  note  at  the  option  of  the 
holder.  But  the  cases  cited  differ  so  essentially  from  the 
present  that  the  principle  upon  which  they  were  decided 
can  have  no  application  here :  in  each  of  them  there  were 
all  the  requisites  of  that  which  the  instrument  was  as* 
sumed  to  be :  but  here  there  are  no  words  of  pronuae  i 
and  the  introduction  of  the  words  *'  without  acceptance/' 
does  not  prevent  the  instrument  fix>m  being  to  all  intents 
and  purposes  a  bill  of  exchange— 7^  Queen  v.  JTim^ar, 
2  M.  ft  Bob.  117.  This  is  in  fact  a  bill  drawn  by  the 
directors  upon  the  compamy — ^like  a  bill  drawn  by  an  indi« 
yidual  upon  a  firm  of  which  he  is  a  member.  An  amend- 
ment in  such  a  case  as  this  would  extend  considerably 
beyond  what  the  statute  contemplated :  not  only  must  the 
description  of  the  instrument  be  different,  but  an  aver- 
ment of  presentment,  or  an  excuse  for  non-presentment, 
at  the  place  to  which  the  bill  is  addressed  must  be  inserted 
in  the  declaration :  the  whole  record  would  l^e  changed. 

(31)  And  see  Shuttleworth  v.  Stephens,  1  Camp.  407 ;  Allan  v.  Maw- 
ton,  4  Camp.  115. 
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TiNDAL,  C.  J. — ^It  appears  that  the  directors  for  whom  IMI 
die  infltnunent  in  question  purports  to  be  drawn  by  their 
manager^  are  members  of  the  company  whose  name  and 
eharadiT  are  presented  on  the  face  of  it^  and  that  the 
oompanj  la  not  a  corporation,  but  a  mere  private  associa* 
tion.  We  must  therefore  look  upon  it  as  an  instrument 
drawn  by  one  of  several  members  of  a  firm  purporting 
that  the  smn  therein  mentioned  shall  be  paid  by  the  firm 
at  a  given  time  and  place.  In  e£fect  it  is  a  promissory 
note^  and  nothing  else.  To  constitute  a  bill  of  exchange, 
it  is  essential  that  there  should  be  two  parties,  a  drawery 
and  a  person  upon  whom  the  bill  is  drawn.  I  am  clearly 
of  opinion  that  this  is  a  promissory  note,  and  therefore 
tlMt  it  is  properly  described  in  the  declaration. 

CoiTM AN,  J. — I  am  of  the  same  opinion.  In  such  a 
case^  it  is  enough  that  the  character  of  the  instrument  is 
anfaigncma. 

XaamiK,  J. — I  am  of  the  same  opinion.  The  instru- 
flient  is  noHung  more  than  a  draft  by  the  company,  or 
those  that  rq^resent  the  company  at  Dorking,  upon  the 
ermipany  in  London.  It  is  well  declared  on  as  a  promise 
soiy  note. 

Maitiji,  J. — I  agree  with  the  conclusion  at  which  the 
leit  of  the  court  have  arrived,  though  I  do  not  quite  agree 
wUh.  the  premises  from  which  that  conclusion  is  drawn. 
Has  does  not  appear  to  me  to  be  an  instrument  drawn  by 
the  directors  niK)n  the  company :  I  think  it  is  a  bill  drawn 
if  the  whole  company,  through  the  agency  of  the  directors, 
tfon  the  whole  company :  and  therefore  that  it  might  well 
be  treated  as  a  promissory  note.  It  is  not  a  promise  by 
tiie  partners  at  Dorking,  but  a  promise  at  Dorking  by  the 
h  to  P^7  ^  ^^^^  establishment  in  London. 

Rule  discharged. 
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1841. 


Tuesday, 
Nov.  23rd. 

The  plaintiff 
accepted  two 
bills  drawn 
upon  him  by 
the  defendant 
for  value :  be- 
fore they  ar- 
rived at  matn- 
rity,  the  plain* 
tiff  being  un- 
able to  meet 
them,  it  was 
agreed  that  he 
should  accept 
other  two  bills 


FiLBEY  V.  LaWFOBD. 

IhIS  was  an  action  of  assumpsit.  The  declaration 
stated^  that  the  plaintiff^  before  and  at  the  time  of  the 
making  of  the  promise  by  the  defendant  as  thereinafter 
next  mentioned^  had  accepted  and  delivered  to  the  de* 
fendant  two  bills  of  exchange^  one  of  the  same  being  a 
bill  of  exchange  bearing  date  the  23rd  July,  1839,  and 
drawn  by  the  defendant  on  the  plaintiff,  and  whereby  the 
defendant  required  the  plaintiff,  four  months  after  date 
thereof,  to  pay  to  the  order  of  the  defendant  the  sum  of 
in  lieu  of  them,  73/.,  and  the  other  of  the  said  bUls  being  a  bill  of  ex- 

in  considerauon  '  ^ 

of  which  the  change  bearing  date  the  9th  August,  1839,  and  drawn  hy 
dertook  to  pro-  the  defendant  on  the  plaintiff,  and  whereby  the  defendant 
first  two'^hich  r^™c'ed  the  plaintiff,  three  months  after  date  thereof,  to 

he  had  nego- 
tiated :  the  de- 
fendant, how- 
ever, failed  to 
perform  his 
engagement, 
and  the  plain- 
tiff was  ulti- 
mately com- 
pelled to  pay 
all  the  bills. 
The  two  first- 
mentioned  bills 
became  due 


pay  to  the  order  of  the  defendant  the  sum  of  78/.,  and  the 
defendant  had  indorsed  and  negotiated  the  said  bills,  and 
the  said  bills  had  not  either  of  them  become  due;  and 
thereupon,  theretofore,  to  wit^  on  the  2nd  November,  1889, 
in  consideration  that  the  plaintiff  would  accept  two  other 
bills  of  exchange  in  writing,  to  wit,  a  certain  bill  of  ex-« 
change  bearing  date  the  12th  October,  1839,  and  drawn 
by  the  defendant  on  the  plaintiff,  and  whereby  the  defends 
before,  bntwere  aut  required  the  plaintiff,  four  months  after  the  date 
by  the  pUdntiff  thereof,  to  pay  to  the  order  of  the  defendant  the  sum  of 
?Mu/nflTa*fiat  ''^'-i  ^^^  *  Certain  other  biU  of  exchange  bearing  date  the 

against  thede<  ~ 

fendant*    In 
an  action 
against  the 
defendant  for 


26th  October,  1839,  and  drawn  by  the  defendant  on  the 
plaintiff,  and  whereby  the  defendant  required  the  plaintiff, 
four  months  after  the  date  thereof,  to  pay  to  the  order  of 

fndet^UyU^*  the  defendant  the  sum  of  78/.  6*.  6rf.,  and  would  deliver 
the  same  so  accepted  to  the  defendant,  in  order  that  the 
defendant  might  negotiate  the  same  for  his  own  use  and 

^i^hep^ain-  benefit,  he  the  defendant  then  promised  the  plaintiff  t^ 

tiff  was  liable 

at  the  time  the  flat  issued,  within  the  meaning  of  the  62nd  section  of  the  6  Geo.  4,  c.  16,  and 

consequently  that  the  certificate  was  a  bar. 


Held,  that  the 
bills  constituted 
a  debt  of  the 
bankrupt  for 
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bdenmifir  and  save  him  hannless  from  and  against  thQ        184h 
payment  of  the  said  two  bills  thereinbefore  firstly  and 
aeoondlT  above  mentioned,  and  from  and  against  any  ac^ 
tioD,  oostSy  chai^esy  damages,  or  expenses  which  should 
or  m^ltt  happen  or  arise  by  reason  of  the  defendant's  non-* 
payment  of  the  same  when  they  respectively  became  due ; 
Aferment,  that  the  plaintiff,  confiding  in  the  said  promise 
cf  the  defendant,  did  afterwards,  to  wit,  on  the  said  2nd 
Nofembenr,  1839,  accept  the  said  two  bills  of  exchange 
thirdly  and  fourthly  above  mentioned,  and  deliver  the 
I  flo  accepted  to  the  defendant  for  the  purpose  afore* 
Breach,  that  the  defendant,  disregarding  his  said  Breach, 
pronuae,  did  not  nor  would  indemnify  and  save  harmless 
the  plaintiff  frcxn  and  against  the  payment  of  the  said  tw6 
biUs  firstly  and  secondly  above  mentioned,  and  from  and 
against  any  action,  costs,  charges,  damages,  or  expenses 
which  h^pened  and  arose  by  reason  of  the  defendant's 
non-payment  of  the  said  two  bills  of  exchange  firstly  and 
secondly  above  mentioned  whei^  the  same  became  du^ 
but  who&y  negleated  so  to  do :  and  thereby  certain  per* 
aoDS,  to  wit,  Messrs.  Curling  &  Co.,  who  were  the  holders 
of  the  said  bills  of  ex6hange  firstly  and  secondly  above 
mentumed  at  the  time  of  the  same  respectively  becoming 
doe  (the  defendant  hayiug  indorsed  the  sametoB.  B.  & 
C.  Wyatty  and  the  said  B.  B.  &  C.  Wyatt  baring  indorsed 
the  same  to  the  said  Messrs.  Curling  &  Co.),  afterwards) 
to  witf  on  the  7th  December,  1889,  commenced  an  aetioil 
on  promises  at  their  suit  in  her  Majesty's  court  of  Coni> 
iMNi  Pleas  at  Westminster  against  the  now  plaintiff  as  the 
aeoeptor  of  the  said  bills  of  exchange  firstly  and  secondly 
above  mentioned,  for  the  recovery  of  the  amount  thereof, 
and  for  the  damages  which  they  the  said  Messrs.  Curling 
k  Go.  had  sustained  by  reason  of  the  non-payment  thereof 
WBHpodiwely;  and  snch  proceedings  were  thereupon  had  in 
the  said  action  that  the  said  Messrs*  Curling  &  Co.  after-^ 
wards,  to  wit,  on  the  7th  January,  1840,  obtained  a  judg^ 
you  fv.  p 
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Tuesday, 
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The  plaintiff 
accepted  two 
bills  drawn 
upon  him  by 
the  defendant 
for  Talue :  b'^ 
fore  they  a* 
rived  at  r 
rity,  the 
tiffbei* 
ablet 
then 
•«r 
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^'^jaem,  whereby  it  was  considered 
^^ling  &  Co.  should  recover  against 
^^f^  2*.  for  their  damages  which  they 
t^^/^^iikt  defendants  not  paying  the  said  two 
^,0/^^^  5CCondly  aboTC  mentioned  when  they  re- 
>^-    j^^^*'>^<aune  due,  as  for  their  costs  and  chaises  by 
^^,^^>^?^  their  snit  in  that  behalf  expended;  and  the 
W^vras  afterwards,  and  before  the  commencement  of 
f^^t,  to  wit,  on  the  day  and  year  last  aforesaid,  and  on 
^Ifl  other  days  and  times  afterwards,  called  upon  and 
f^cA  ftnd  obliged  to,  and  did  pay  to  the  said  Messrs.  Cur* 
ini  ^  ^^v  foi^  tmd  on  account  of  the  said  damages,  costs^ 
mid  charges,  divers  sums  amounting  together  to  1582.  2«., 
being  the  said  sum  so  recovered  by  the  said  judgment  as 
aforesaid;  and  by  means  of  the  premises  the  plaintiff  sus- 
tained and  incurred  divers  costs  and  expenses  amounting, 
to  wit,  to  the  sum  of  207.,  in  and  about  the  endeavouring 
to  settle  and  put  an  end  to  the  said  action,  and  in  paying 
the  said  sums  as  aforesaid,  and  in  paying  the  costs  and 
charges  of  the  said  Messrs.  Curling  &  Co.  by  them  alleged 
to  have  been  incurred  and  expended  in  that  action;  and 
by  means  of  the  said  several  premises  the  plaintiff  had  lost 
imd  been  deprived  of  the  use  and  benefit  of  the  said  sums 
so  by  him  paid  to  the  said  Messrs.  Curling  &  Co.  as  afore- 
said, and  so  expended  by  him  as  aforesaid,  and  the  interost 
and  profits  he  might  and  otherwise  would  have  acquired 
thereof,  and  he  had  been  and  was  by  means  of  the  premises 
otherwise  much  damnified. 

There  was  also  a  count  for  money  paid,  and  a  count  for 
money  found  due  upon  an  account  stated. 

The  defendant  pleaded,  that,  after  the  making  of  the 
said  promises,  and  before  the  commencement  of  the  suit, 
to  wit,  on  the  1st  May,  1840,  he  (he  defendant  became  a 
bankrupt  within  the  true  intent  and  meaning  of  the  sta* 
tutes  then  in  force  concerning  bankrupts,  and  that  Che 
alleged  causes  of  action  in  the  declaration  mentioned,  and 
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^  of  them,  accraed  to  the  plaintiff  before  the  defendant        1841 
to  became  bankrapt — concluding  to  the  country.    Issue 
thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  last  Hilaiy  Term.  The  tsLcts  that  ap* 
peared  in  evidence  were  as  follow : — ^The  plaintiff  and  de- 
fisndant  respectiTely  carried  on  the  business  of  wine- 
merduoitB,  the  former  at  Norwich,  the  latter  in  London. 
On  the  23rd  July,  and  the  9th  August,  1839,  two  bills, 
eadi  for  TSiL,  were  drawn  by  the  defendant  upon  the  plain** 
fiff  in  the  usual  course  of  business,  and  accepted  by  the 
latter.  These  biUs  were  negotiated  by  the  defendant; 
anil  beiiare  either  of  them  had  arrived  at  maturity,  the 
pUntiff  mrote  to  the  defendant,  stating,  that,  in  conse* 
qaeaee  of  his  havii^^  met  with  an  accident,  he  would  be 
muriiie  to  provide  for  them,  and  requesting  the  defendant 
to  take  them  up  and  to  draw  upon  him  other  two  bills  in 
Sea  of  them.  The  defendant  assented  to  this  proposition, 
and  aeeoidinglj  drew  upon  the  plaintiff  tWo  bills  for  73/. 
lEiid  731. 6t.  6dL,  and  dated  respectively  the  12th  and  26th 
Octoiber,  18S9,  which  the  plaintiff  accepted  on  the  fiuth  of 
die  defendant's  undertaking  to  provide  for  the  two  first* 
mentioned  bills.  The  defendant  failed  to  perform  the 
pnodae  in  consideration  of  which  the  second  set  of  bills 
was  aoeepted ;  and  on  the  7th  December,  1839,  an  action 

r  oommenoed  against  the  present  plaintiff  at  the  suit  of 
Coiling  ft  Go.  upon  the  first  set  of  bUls.  The 
pluntiff  immediately  wrote  to  the  defendant  upoti  the 
snigecl,  bat,  receiving  no  satis£etctory  reply,  he  on  the  18th 
Beeenber  obtained  an  order  staying  the  proceedings 
upon  payment  of  the  debt  and  costs  by  instalments; 
and  in  Febmaiy  and  March,  1840,  he  paid  the  amount 
l9BL6$.6d. 

On  the  14th  December,  1839,  a  fiat  in  bankruptcy 
iaioed  against  the  defendant,  under  which  he  was  duly  de^ 
dared  a  bankrupt;,  and  he  subsequently  obtained  his 
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1841.  saent  of  the  said  court  therein,  whereby  it  was  considered 
that  the  said  Messrs.  Corling  &  Co.  should  recover  against 
the  now  ^aintiff  153^  2$.  for  their  damages  which  they 
had  sustained  by  the  defendant's  not  paying  the  said  two 
bills  firstly  and  secondly  aboTC  mentioned  when  they  re- 
spectively became  due,  as  for  their  costs  and  charges  by 
them  about  their  suit  in  that  behalf  expended;  and  the 
plaintiff  was  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  and  on 
divers  other  days  and  times  afterwards,  called  upon  and 
forced  and  obliged  to,  and  did  pay  to  the  said  Messrs.  Cur- 
ling &  Co.,  for  and  on  account  of  the  said  damages,  costs, 
and  charges,  divers  sums  amounting  together  to  1581.  29., 
being  the  said  simi  so  recovered  by  the  said  jadgment  as 
aforesaid;  and  by  means  of  the  premises  the  plaintiff  sus- 
tained  and  incurred  divers  costs  and  expenses  amounting, 
to  wit,  to  the  sum  of  20L,  in  and  about  the  endeavouring 
to  settle  and  put  an  end  to  the  said  action,  and  in  paying 
the  said  sums  as  aforesaid,  and  in  paying  the  costs  and 
charges  of  the  said  Messrs.  Curling  &  Co.  by  thqm  alleged 
to  have  been  incurred  and  expended  in  that  action;  and 
by  means  of  the  said  several  premises  the  plaintiff  had  lost 
imd  been  deprived  of  the  use  and  benefit  of  the  said  sums 
so  by  him  paid  to  the  said  Messrs.  Curling  &  Co.  as  afore- 
said, and  so  expended  by  him  as  aforesaid,  and  the  interest 
and  profits  he  might  and  otherwise  would  have  acquired 
thereof,  and  he  had  been  and  was  by  means  of  the  premises 
otherwise  much  damnified. 

There  was  also  a  count  for  money  paid,  and  a  count  for 
money  found  due  upon  an  account  stated. 
I>]e«.  .    The  defendant  pleaded,  that,  after  the  making  of  the 

said  promises,  and  before  the  commencement  of  the  suit, 
to  wit,  on  the  1st  May,  1840,  he  the  defendant  became  a 
bankrupt  within  the  true  intent  and  meaning  of  the  sta- 
tutes then  in  force  concerning  bankrupts,  and  that  the 
alleged  causes  of  action  in  the  declaration  mentioned,  and 
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ead  of  them,  aocmed  to  tbe  plaintiff  before  the  defendant        1B41. 
w  became  bankrupt — cx>t&cluding  to  the  country.    Issue 
thereon. 

Tbe  aaae  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
ID  London  after  last   Hilary  Term.      The  facts  that  ap- 
plied in  eridence  iv^ere  as  follow : — ^The  plaintiff  and  de- 
fendnt  respectirely    <»urTied  on  the  business  of  wine- 
ittrdnnts,  the  former  at  ^orwich^  the  latter  in  London. 
On  the28rd  July,  and  the  9th  August,  1839,  two  bills, 
eKb£ff  78Ly  were  drawn  by  the  defendant  upon  the  plain«> 
tiffmihe  nsoal  course  of  business,  and  accepted  by  the 
btber.    These  biUs   were   negotiated  by  the  defendant; 
anA  \NiEaie  either  of  them  had  arrived  at  maturity,  the 
^histiS  wrote  to  the  defendant^  stating,  that,  in  conse* 
qoenee  cf  bis  having  xaet  with  an  acddent,  he  would  be 
undde  to  proYide  for  them,  and  requesting  the  defendant 
to  take  them  up  and  to  draw  upon  him  other  two  bills  in 
Bm  of  them.    The  defendant  assented  to  this  proposition, 
sad  aeeovdragly  drew  ux>on  the  plaintiff  tWo  bills  for  73/. 
and  731 6i.  6d.,  and  dated  respectively  the  12th  and  26th 
October,  1839,  which  the  plaintiff  accepted  on  the  fiuth  of 
the  defendanf  B  undertaking  to  provide  for  the  two  first* 
menticxiied  biUs.      The  defendant  failed  to  perform  the 
pmnne  in  eondderalion  of  which  the  second  set  of  bills 
was  aoeepted ;  and  on  the  7th  December,  1839,  an  action 
WIS  eoDunenced  against  the  present  plaintiff  at  the  suit  of 
Messrs.  Cmiing  ft  Go.  upon  the  first  set  of  bills.      The 
pbintiff  immediately  wrote  to  the  defendant  upon  the 
aolgect,  but,  receiving  no  satis£etctory  reply,  he  on  the  18th 
Beeanber  obtained   an  order  staying    the  proceedings 
vpon  payment  of  the  debt  and   costs    by  instalments; 
and  in  February  and  March,  1840,  he  paid  the  amount 
1661.  6#.  6tf. 

On  the  14tb  December,  1889,  a  fiat  in  bankruptcy 
tssiieS  against  the  defendant,  under  which  he  was  duly  de-» 
dftivd  a  bankrupt;,  and  he  subsequently  obtained  his 
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iBertificate.  On  the  second  set  of  bills  becomiog  dne,  the 
plaintiff  was  compelled  to  pay  them  also ;  and  this  action 
was  brought  against  the  defendant  for  not  indemnifying 
the  plaintiff  against  the  two  first  bills  pursuant  to  his  un- 
<lertaking. 

For  the  defendant  it  was  submitted  that  this  was  a  de- 
mand that  might  haye  been  proved  under  the  fiat,  and 
consequently  was  barred  by  the  certificate,  the  plaintiff 
not  being  placed  in  a  better  position  by  his  voluntarily  ab- 
staining from  paying  the  bills  until  after  the  bankruptcy. 

In  answer  to  this  the  c^se  of  Yallqp  v.  Ebers,  1  B.  &  Ad. 
698,  was  relied  on.  .     . 

His  lordship  was  inclined  to  think  that  the  certificate 
was  a  bar  to  the  action :  and  he  directed  a  verdict  for  the 
defendant,  reserving  to  the  plaintiff  leave  to  move  to  enter 
the  verdict  for  him  if  the  court  should  be  of  opinion  that 
he  was  entitled  to  recover. 

Channell,  Serjeant,  accordingly,  in  Easter  Term  last,  ob« 
tained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  for 
166/.  6s.  6d.,  the  amount  of  debt  and  costs  in  the  action 
at  the  suit  of  Messrs.  Curling  &  Co.,  or  for  the  amount 
of  the  two  bills  and  interest  exclusive  of  the  costs.— He 
submitted  that  Yalb^  v.  Eber$,  1  B.  &  Ad.  698,  was  an 
authority  exactly  in  point.  There,  the  defendant^  on  cer^ 
tain  considerations,  undertook  to  pay  the  balance  due  on  a 
bill  of  exchange  of  which  the  plaintiff  was  the  acceptor; 
and  he  afterwards,  by  a  new  undertakings  engaged  to 
deliver  up  the  acceptance  to  the  plaintiff  within  a  month, 
or  to  indemnify'  him  against  it.  The  defendant  became 
bankrupt,  and  did  not  pay  or  give  any  indemnity;  and  the 
plaintiff  was  obliged  to  take  up  the  bill;  the  bankrupt 
having  then  obtained  his  certificate.  In  an  action  by  the 
plaintiff  for  the  breach  of  promise,  it  was  held  that  he 
could  not  have  proved  in  respect  of  it  under  the  defendant's 
commission,  either  for  a  debt  not  payable  at  the  time  of 
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the  bankruptcyj  or  for  a  contingent  debt^  or  in  the  char-  ^  1841^ 
acter  of  a  surety;  and  therefore  that  the  bankruptcy  was 
no  defence.  Lord  Tenterden  said:  ''The  discharge  from 
idebts  under  the  bankrupt  act  is  entirely  the  creature  of 
that  act ;  it  can  only  take  place  in  the  particular  instances 
there  ^edfied.  By  the  statute  6  Greo.  4,  c.  16,  a  bank* 
rupt  may  be  discharged  from  all  debts  due  at  the  time  of 
issuing  the  commission,  all  that  are  certain  to  become 
due  at  a  future  time,  and  all  that  may  or  may  not  become 
payable  by  the  bankrupt  at  a  future  time :  in  the  latter 
case,  where  the  contingency  has  not  happened  before  the 
issuing  of  the  commission,  the  commissioners,  on  applica- 
tion from  the  party  with  whom  the  debt  has  been  contracted^ 
may  ascertain  its  value  and  admit  the  party  to  prove :  or^ 
if  the  contingency  has  happened  before  the  value  is  ascer- 
tained>  the  demand  then  stands  as  if  it  had  been  debituiA 
in  praeaenti  solvendum  in  iuturo,  and  the  creditor  may 
prove  in  respect  of  such  debt  and  receive  dividends,  only 
not  disturbing  former  ones.  But  it  appears  to  me  that 
there  was  no  debt  between  the  present  defendant  and  the 
plaintiff  to  which  any  of  these  clauses  could  be  applicable. 
Then,  it  is  suggested,  that,  by  the  arrangement  between 
-these  parties,  Yallop,  the  acceptor,  became  only  a  surety, 
and  Ebers  was  then  the  principal ;  and  therefore  Yallop 
jnight  have  borne  in  as  a  creditor  under  the  commission. 
But  it  cannot  be  maintained,  that,  if  A.  is  principal,  and 
B.  is  surety,  their  situation  in  that  respect  can  be  changed 
^th  reference  to  C.  by  an  arrangement  to  which  he  is  no 
party.'' 

ffilde  and  Talfimrd,  Serjeants,  now  shewed  cause. — By 
the  52nd  section  of  the  6  Geo.  4,  c*  16,  it  is  enacted  ''  that 
any  person  who  at  the  issuing  the  commission. shall  be 
^$m-ety  or  Hable  for  any  debt  of  the  bankrupt,  or  bail  for  the 
bankrupt,  either  to  the  sheriff  or  to  the  action^  if  he  shall 
Jiave  paid  the  debt,  or  any  part  thereof  in  discharge  of  the 
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1841.        whole  debt  (although  he  may  have  paid  the  same  after  the 
FiLBEr        commission  issued),  if  the  creditor  shall  have  proved  his 
9*  debt  under  the  commission,  shall  be  entitled  to  stand  in 

the  place  of  such  creditor  as  to  the  dividends  and  all  other 
rights  under  the  said  commission  which  such  creditor  pos- 
sessed or  would  be  entitled  to  in  respect  of  such  proof; 
or,  if  the  creditor  shall  not  have  proved  under  the  cominis- 
sion,  such  mrety  or  person  liable^  or  bail,  shall  be  entitled 
to  prove  his  demand  in  respect  of  such  payment  as  a  debt 
under  the  commission,  not  disturbing  the  former  dividends, 
end  may  receive  dividends  with  the  other  creditors,  al« 
though  he  may  have  become  surety,  liable,  or  bail  as 
aforesaid  after  an  act  of  bankruptcy  committed  by  such 
banjcrupt;  provided  that  such  person  had  not,  when  he 
beccune  surety,  or  bail,  or  so  liable  as  aforesaid,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed/^  In 
considering  the  relative  situation  of  these  parties,  regard 
must  be  had,  not  merely  to  the  origin  of  the  transaction, 
but  also  to  the  state  of  things  at  the  time  the  fiat  issued. 
Tlie  bills  in  respect  of  which  this  action  is  brought  were 
drawn  for  value :  at  the  time  of  the  acceptance,  thedrefore, 
the  plaintiff  could  not  be  considered  as  mirety  for  the  de- 
fendant. Before  the  bills  becamie  due,  howev^,  an  agree- 
ment was  come  to,  upon  a  sufficient  consideration,  that  they 
should  be  paid  by  the  drawer :  the  defendant  therefore  then 
became  liable  upo^  his  collateral  engagement  in  addition 
to  his  liability  as  drawer.  For  many  years  past  it  has  been 
the  object  of  the  legislature  to  free  bankrupts  from  all  lia- 
bilities and  obligations:  and  it  is  obvious  that  the  con- 
struction the  courts  have  put  upon  the  49  Geo.  3,  c.  121, 
s.  8,  and  the  6  Geo.  4,  c.  16,  s.  52,  has  been  dictated  rather 
by  their  spirit  and  intention  than  by  their  language.  In 
fFood  V.  Dodffson,  2  M.  &  S.  195,  upon  a  dissolution  of 
partnership  between  three  partners,  two  of  the  three  as- 
signed to  the  other  all  their  shares  in  the  partnership  debts 
juid  effects,  and  the  other  covenanted  to  pay  all  debte  then 
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diie  from  the  partnerriiip^  amd  to  indemnify'  the  two  froitf  \94U 
the  payment  of  the  same,  and  from  all  actions  and  costs 
by  leaaon  of  the  non-payment  of  the  same,  and  afterwards 
became  bankrupt,  and  a  commission  issued  against  him, 
under  which  he  obtained  his  certificate,  and  afterwards 
the  bolder  of  a  biU  accepted  by  the  three  partners,  and 
due  before  the  dissolution  of  the  partnership,  sued  the 
two,  and  they  were  obliged  to  pay  the  bill :  and  it  wa^ 
held,  that,  by  the  statute  49  Geo.  3,  c.  121,  s.  8,  the 
certificate  might  be  pleaded  in  dischsorge  of  an  action 
brought  by  the  two  against  the  other  upon  his  covenant. 
Ix>rd  Ellenborough  there  said :  ''  The  words  of  the  statute 
are, '  where  any  person  shall  be  surety  for  or  liable  for  any 
debt  of  the  bankrupt/  Here,  the  plaintiffs  have  assigned 
all  their  interest  in  the  partnership  effects,  in  consideration 
of  a  covenant  of  indemnity  on  the  part  of  the  bankrupt^ 
whieh  left  them  still  liable  as  before  to  the  original  credit 
tors  of  the  partnership;  they  were  liable  at  law  as  co- 
debtors  with  the  bankrupt  for  his  and  their  own  debt,  but 
in  equity  he  was  solely  liable,  and  they  were  sureties;  for, 
by  the  covenant,  he  became,  as  between  the  parties  to  the 
covenant,  the  principal  debtor,  the  debt  was  his  debt,  al- 
though as  to  other  parties  the  plaintiffs  still  remain  liable, 
and  therefore  when  they  paid  his  debt  they  paid  it  in  his 
discharge.  I  cannot  therefore  say  that  this  case  does  not 
fall  within  the  act  of  parliament,  which  does  not  merely 
contemplate  legal  but  equitable  liabUity.^^  In  Ex  parte 
Yonge,  2  Boscy  40,  2  Ves.  &  B.  81,  Lord  Eldon  says: 
^'The  words  'person  liable'  were  adopted  for  the  conveni- 
ent  latitude  of  comprehending  all  those  who  could  not  be 
strictly  considered  as  sureties,  and  yet  might  meet  the  pro* 
tection  they  were  entitled  to  under  those  general  words. 
The  acceptor  of  a  bill  of  exchange  is  not  strictly  a  surety 
for  the  drawer,  the  acceptor  is  the  person  liable  in  respect 
of  his  own  engagement ;  but,  if  the  debt  which  the  accept^ 
ance  adopts  be  the  debt  of  the  drawer,  if  the  contract 
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184U  ^  between  the  drawer  and  acceptor  be,  as  in  an  aocommoda-* 
tion  transaction,  that  the  drawer  should  be  the  person 
responsible,  though  the  acceptor  would  not  strictly  be  a 
surety,  yet  he  is  responsible.  In  cases  of  this  sort,  you 
must  look  to  all  the  circumstances ;  and,  if  the  circnm- 
stances  place  the  party  in  a  situation  of  a  person  liable,  he 
is  entitled  to  the  relief  provided  by  that  extensive  provi- 
sion/' The  effect  of  the  agreement  in  this  case,  was,  to 
make  the  plaintiff  surety  for  the  defendant :  and  the  cir- 
cumstance of  the  bills  having  originally  been  drawn  for 
value  makes  no  difference.  Van  Sandau  v.  CorMe,  2  Moore, 
602,  3B.&Ald.l8,  lChitt.l6;  A/kUoY.Fourdrimer.SM:. 
&;  P.  743,  Ex  parte  Lloyd,  1  Rose,  6,  and  Bas$ei  v.  Dodgm, 
2  M.  &  Scott,  777,  9  Bing.  653,  are  also  distinct  authori<« 
ties  to  shew  that  the  demand  in  question  was  proveable, 
and  the  certificate  a  discharge.  And  the  principle  upoii 
which  this  case  must  Be  decided  is  not  at  all  impugned  by 
Yallop  V.  Ebers^  1  B.  &  Ad.  698 :  Ebers  was  not  originally 
bound  to  pay  the  bill  to  Chambers;  Chambers  was  an 
entire  stranger  to  the  contract  between  the  parties,  and 
could  not  have  proved  against  the  estate  of  Ebers. 

'  Channett,  Serjeant  {Bramwell  was  with  him),  in  support 
of  his  rule. — This  case  is  not  to  be  distinguished  from  that 
of  Yallqp  V.  Ebers:  it  was  there  held  that  the  plaintiff  was 
not  originally  surety  for  Ebers,  nor  did  the  subsequent 
dealings  between  the  parties  render  him  so.  Here,  it  is 
<!onceded  that  the  original  transaction  between  the  plain- 
tiff and  the  bankrupt  was  not  one  of  suretyship ;  but  it  is 
6aid  that  a  contract  of  suretyship  grew  out  of  the  subse^ 
quent  arrangement.  All  the  cases  cited  are  either  cases 
where  the  parties  stood  in  the  relation  of  partners,  or  where 
there  was  accommodation  in  the  very  inception  of  the  trans- 
action. [Jlndal,  C.  J. — ^What  difference  is  there  in  prin- 
ciple between  aif  original  liability  and  a  liability  arising  out 
of  a  subsequent  arrangement  ?    Maule,  J.— If  the  plaintiff 
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stood  in  the  aituation  of  a  surety  or  a  person  liable  for  thd  1841. 
dd>t  of  the  bankrupt  at  the  time  of  the  bankruptcy,  it 
mattera  not  what  may  haTe  been  his  situation  at  any  an** 
teoedent  period.]  As  between  these  parties  this  was  not  the 
deU  of  the  bankrupt.  The  non-performance  of  his  agree-* 
ment  might  haye  given  the  plaintiff  a  right  to  sue  him  for 
contingent  damages,  but  nothing  more. 

TiNDAL,  C.  J. — This  18  an  action  upon  a  promise  by  the 
defendant  to  indemnify  the  plaintiff  against  two  bills  of 
exdiange.  The.  defence  set  up,  is,  the  bankruptcy  and 
certificate  of  the  defendant;  and  the  ground  of  that  defence 
vk,  that  the  case  fidls  within  the  52nd  section  of  the  6  Geo.  % 
c  16,  which  enacts  ''that  any  person  who  at  the  issuing 
of  the  conmiission  shall  be  9urety  or  Uable  for  any  debt  of 
the  iairwpif  or  bail  for  the  bankrupt,  either  to  the  sheriff 
or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  diachai^  of  the  whole  debt  (although  he  may 
have  paid  the  same  after  the  commission  issued),  if  the 
creditor  ahaU  have  proved  his  debt  under  the  commission^ 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as  to 
the  dirideods  and  all  other  rights  under  the  said  commis- 
aoo  which  such  creditor  possessed  or  would  be  entitled  to 
in  respect  of  such  proof;  or,  if  the  creditor  shall  not  have 
proved  under  the  commission,  such  mrety  or  person  Uable, 
or  bail,  shall  be  entitled  to  prove  his  demand  in  respect  of 
sadi  payment  as  a  debt  under  the  commission,  not  disturbs 
iBg  the  former  dividends,  and  may  receive  dividends  with 
flie  other  creditors,  although  he  may  have  I)ecome  suretyi 
hable,  or  bail  as  aforesaid  after  an  act  of  bankruptcy  o6m« 
Bitted  by  such  bankrupt ;  provided  that  such  person  had 
not,  when  he  became  surety,  or  bail,  or  so  liable  as  afore* 
said,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
onunitted/'  What  we  have  to  inquire,  therefore,  is^ 
whe&er  the  plaintiff  was,  at  the  time  of  the  issuing  of  the 
fia^furety  or  liable  for  the  debt  of  the  bankrupt.    That 
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1841.  the  latter  words  have  received  a  larger  construction  than 
the  word  "  surety/'  is  clear  from  the  language  of  Lord 
Eldon  in  Ex  parte  Lloyd,  1  Rose,  6^  and  in  Ex  parte  Yonge, 
2  Rose,  40;  2  Yes.  &  B.  81.  It  is  impossible  in  the  present 
case  to  say  that  the  plaintiff  was  not  a  person  liable  for  thia 
debt.  Then,  was  it  a  debt  due  firom  the  bankrupt?  In 
the  first  place,  he.  was  liable  as  the  drawer  of  the  bills  ; 
and  he  was  also  liable  primarily  upon  the  contract  entered 
into  between  himself  and  the  plaintiff;  so  that  the  holder 
of  the  bills  might  have  maintained  an  action  against  him 
without  any  proof  of  notice  of  dishonour.  And  that  dis* 
tinguishes  this  case  from  YaUqp  v.  Ebers;  for,  there,  there 
vtras  no  debt  as  between  Ebers  and  Chambers,  and  conse* 
quently  the  plaintiff  could  not  be  surety  or  liable  for  the 
debt  of  Bbers.  I  am  imable  to  distinguish  the  present 
case  in  principle  from  that  of  Basset  y.Dodgin,  2  M.&  Scott, 
777,  9  Bing.  658.  In  that  case,  the  defendants  indoxBed 
bills  of  exchange  for  the  accommodation  of  one  Taylor,  and 
to  enable  him  to  raise  money  by  discounting  them,  for  the 
purpose  of  taking  up  a  farmer  bill  then  due,  of  which  they 
were  the  acceptors  for  his  accommodation.  Taylor  became 
bankrupt,  and  obtained  his  certificate.  The  defendants 
were  not  called  upon  to  pay  the  bills  until  after  Taylor's 
bankruptcy :  and  it  was  held  that  they  were  within  the 
meaning  of  the  words  of  the  52nd  section  of  the  6  Qeo.  4, 
c.  16,  "  persons  liable  at  the  issuing  of  the  commission  for 
a  debt  of  the  bankrupt."  I  therefore  think  that  the  de- 
mand in  the  present  case  is  barred  by  the  certificate,  and 
consequently  that  the  rule  to  enter  the  verdict  for  the 
plaintiff  must  be  discharged. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  It  seems  to 
be  conceded,  and  indeed  it  is  clear  from  the  cases,  that, 
where  a  bill  is  accepted  for  the  drawer's  accommodation, 
and  the  drawer  becomes  bankrupt,  the  acceptor  may  prove 
the  debt  under  the  fiat.     But  it  is  sought  to  distinguish 
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tStt  case^  because  here  tlie  bills  were  onginally  accepted        184h 

fiir  tahie.     It  is  qtdte  obvious^  however,  that  the  statute 

coatemplates  the  state  of  things  existing  at  the  time  of  the 

issniiig  of  the  commission.   With  respect  to  YaUap  V.  £bers^ 

I  see  no  reason  to  doubt  the  correctness  of  the  decision : 

but  ft  is  clearly  distinguishable  from  the  present  case :  it 

VBS  there  held  that  the  certificate  was  no  bar,  because 

there  was  no  debt  between  the  defendant  and  the  plaintiff 

at  the  time  of  the  bankruptcy  to  which  either  the  51st, 

the  52nd,  or  the  56th  sections  of  the  statute  could  apply. 

EasKiifS,  J. — ^I  am  of  the  same  opinion.  At  the  time 
of  the  issuing  of  the  fiat,  the  plaintiff  and  the  defendant 
were  both  liable  upon  the  bills.  The  holder  had  a  right  to 
go  in  and  jxave  nnder  the  fiat.  If  he  had  done  so,  and 
afterwards  sued  the  acceptor,  the  latter  might  have  pnt 
himself  in  the  place  of  the  holder  with  respect  to  the  proof, 
profided  he  could  make  out  that  the  debt  was  really  tht 
ddit  of  the  bankrupt  at  the  time  of  the  issxdng  of  the  fiat. 
In  the  case  of  an  accommodation  acceptance  the  rule  is 
clear.  And,  though  these  were  not  originally  accommo- 
dation bilhr,  yet,  before  the  issuing  of  the  fiat,  the  position 
of  Che  parties  was  so  changed  by  the  agreement  that  was 
entered  into,  that,  as  between  themselves,  the  drawer 
became  the  party  primarily  liable,  and  the  acceptor  liable 
only  on  the  de&nlt  of  the  drawer.  I  therefore  think  the 
phdotiff  dearly  was  a  person  liable  at  the  time  the  fiat 
issaed  for  a  debt  of  the  bankrupt  within  the  meaning  of 
the  52nd  section.  And  it  does  not  appear  to  me  tiiat  the 
esse  is  at  all  interfered  with  by  YaOop  y.  Ebers ;  for,  therej 
no  debt  was  erer  due  from  Ebers  to  Chambers,  and  conse- 
qnenily  Yallop  could  not  be  considered  as  a  surety  for 


Maituc,  J. — ^I  am  of  the  same  opinion.    Under  the  cir- 
CQflutances,  the  bills  in  qnestion  clearly  constituted  a  debt 
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of  the  bankrupt  which  the  plaintiff  was  liable  to  pay^  within 
the  words  and  meaning  of  the  52nd  section  of  the  statute* 
One  who  pays  a  debt  that  is  proveable  against  the  estate 
pf  a  bankrupt  is  by  the  policy  of  the  act  made  to  stand  in 
the  place  of  the  person  in  whose  favour  he  has  protected 
the  estate.  The  demand  in  respect  of  which  this  action  is 
brought^  therefore,  being  one  that  might  have  been  proved 
under  the  fiat,  the  certificate  is  a  bar. 

Bule  dischai^ed. 


Wednesday, 
Nov.  24M* 

After  the  ezpi- 
ratioo  of  the 
time  within 
which  hy  an 
order  of  refer- 
ence the  award 
was  to  be  made, 
an  order  was 
obuined  to  en- 
able the  arbi- 


Bavison  v.  Gauntlett. 

JdY  an  order  of  reference  bearing  date  the  16th  May> 
1839,  the  cause  and  all  matters  in  difference  between  the 
parties  was  referred  to  an  arbitrator,  who  was  to  make 
his  award  of  and  concerning  the  matters  referred  on  or 
before  the  2nd  November  then  next,  or  on  or  before 
such  other  or  ulterior  day  as  the  arbitrator  should  b^ 
trator  to  enlarge  i^ntins  uuder  his  hand  appoint. 

the  time  to  the  ,«,  ,  .  ,       .  ..     ,    .  i  .,       ..  - 

2nd  November,  The  arbitrator  having  omitted  to  enlai^  the  time  for 
or**i?eriw  ?ay'  toaking  his  award  on  or  before  the  2nd  November,  1839, 
•houfd^um-*'**'^  *  judge's  order  was  made  by  consent  on  the  12th  May, 
mateiy  appoint  1840,  that  the  arbitrator  should  be  at  liberty  to  enlarge 
writingunder  the  time  uuuc  pro  tuuc  uutil  the  first  day  of  the  then 
Mww^onthe  ^®^*  Michaelmas  Term,  which  was  accordingly  done. 

On  the  23rd  October,  1840,  a  further  order  was  obtained 
to  enable  the  arbitrator  to  enlarge  the-  time  to  the  2nd 
or  such  other  or  ulterior  day  as  the 
vember^and^^  ^^  arbitrator  should  ultimately  appoint  and  signify  in 
made  his  award  writing  Under  his  hand,  id  be  indorsed  on  the  order  of 
October:—        reference!^      The    arbitrator   enlarged  the  time  to  the 

Held,  that  it 

was  not  necet^ 

•ary  to  indorse  auch'  enlargement  on  the  order  of  reference* 


order  qfrrfer^ 
enee"    The 
arbitrator  ac- 


SSdAVt?^   November,  1841, 


Gaontlvtt. 
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2nd  November,  1841,  and  made  his  award  on  the  11th 
October. 

CAofMien,  Serjeant,  on  behalf  of  the  plaintiff,  on  a  former 
daj  in  this  term  obtained  a  rale  nisi  to  set  aside  the  award, 
pn  the  groond  that  the  arbitrator  had  omitted  to  indorse  on 
the  order  of  reference  a  memorandum  enlarging  the  time 
for  making  his  award,  in  pursuance  of  the  order  of  the 
28rd  October,  1840. 

Wilde,  Serjeant,  contra,  submitted  that  the  order  of  the 
28rd  October,  1840,  did  not  require  the  enlargement  to  b^ 
indorsed  on  the  order  of  reference  unless  it  were  to  a  day 
subsequent  to  the  day  mentioned  in  the  order,  Tiz.  the  Snd 
November,  1841. 

ChameUy  Serjeant,  in  support  of  his  rule,  insisted  that, 
the  time  for  making  the  award  having  been  suffered  to  run 
out  without  enlargement,  the  power  to  enlarge  could  only 
be  exerdsed  in  obedience  to  the  order,  which  expressly  re- 
qidred  that  the  enlargement  should  be  indorsed  on  the 
<Mfder  of  reference, 

TiNDAL,  C.  J.— The  terms  of  the  order  of  the  28rd 
October^  1840,  are  perfectly  plain :  it  requires  the  enlarge- 
ment to  be  indorsed  on  the  order  of  reference  only  in  the 
event  of  its  being  to  a  day  subsequent  to  the  2nd  Novem-* 
ber,  1841. 

The  rest  of  the  court  concurring — 

Bule  discharged,  with  costs  (32). 

(32)  See  Lambert  v.  Hutchinson,  ante,  Vol.  3,  p.  221. 
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Wednesday^  WalKER  t;.  NeeDHAM. 

Nov.  24M.    rn 
Dednue,  where   X  HIS  was  an  actioQ  of  detinue  for  a  boat.  The  cause  was 

chtttti  wS?*"  ^^  ^^^^^  ^^^  nnder-sheriflf  of  Middlesex  on  the  22iid 
to  be  recoFcrcd  j^j^q  jagt,  when  a  Terdict   was  foand  for  the  plaintiff. 

and  indorsed        j  t 

on  the  writ  of    damages,  8/. 

summons,  is 
under  20/.,  is 

Sheriff  undw         ChanneU,  Serjeant,  on  a  former  day  in  this  term,  ol>-* 
the  8  &  4  Will,  tainod  a  rule  nisi  to  set  aside  the  writ  of  trial  and  the  pro- 
'  Where  the'    coedings  thereou  (84),  on  the  ground  that  detinue  was  not 
fetr^o^thH;-  within  the  8  &  4  WilL  4,  c.  4S,  s.  17. 

der  for  the  writ 
of  trial,  the 

court  wiu  not  Bompos,  Serjeant,  now  shewed  cause  (35). — The  17tb 
motion  at  his  scctiou  of  the  8  &  4  Will.  4,  c.  42,  enacts, ''  tiiat,  in  any 
J^unriha"  the  actiou  depending  in  any  of  the  superior  courts  for  any  debt 
cause  is  not  one  ^^  demand,  in  which  the  sum  sought  to  be  recovered,  and 

that  is  properly  '  o  j 

triahie  hefore  indorsed  on  the  writ  of  summons,  shall  not  exceed  20L,  it 
will  leave  him    shall  be  lawful  for  the  court  in  which  such  suit  shall  be  de- 

to  his  writ  of 
error. 

Where  a  cause  which  is  not  within  the  above  section  has  been  tried  before  tlie  sheriff,  the 
proper  form  of  motion  is,  to  set  aside  the  writ  of  trial  (33). 

On  a  motion  for  a  new  trial,  where  the  cause  has  been  tried  before  the  sheriff,  the  party  whaf 
•hews  cause  must  be  prepared  with  an  office  copy  not  only  of  the  affidavit  or  affidavits  upon 
which  the  rule  was  obtained,  but  also  of  the  sheriff's  notes  annexed  thereto. 

(33)  QoKrethia:  it  leaves  the  which  the  rule  was  obtained  had 
first  irregularity,  vis.  the  judge's  been  taken,  no  copy  had  been  takeii 
order,  untouched.  of  the  riieriflTs  notes  that  were  an* 

(34)  The  rule  was  drawn  up  for  neiced  thereto.  The  court  held 
a  new  trial  only:  and,  on  cause  that  it  was  necessaiy 'that  a  Copy 
being  shewn,  it  was  submitted  that  of  the  notes  should  be  had,  but  they 
this  was  informal,  seeing  that  there  permitted  the  argument  to  prooeed 
could  be  no  new  trial  if  the  objec-  on  the  plaintiff's  attorney  paying 
tion  to  the  Jurisdiction  were  well  for  such  copy.  See  In  re  Rogers^ 
founded.     It  appearing,  however,  9  Dowl.  927. 

that  this  was  a  mistake  of  the  offi-  Of  course  this  objection  would 

cer,  the  point  was  abandoned.  not  have  arisen  had  the  form  of  the 

(35)  A  preliminary  objection  motion  been,  as  it  ought  to  have 
was  taken,  viz.  that,  though  an  been,  to  set  aside  the  writ  of  trial 
office  copy  of  the  affidavit  upon  quia  improvid^  emanavit. 
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fiendii^j  or  any  judge  of  any  of  the  laid  courts,  if  such  1841 
court  or  judge  shall  be  satisfied  that  the  trial  will  not  in- 
volve any  di£Scnlt  question  of  fact  or  law,  and  such  court 
or  judge  shall  think  fit  so  to  do,  to  order  and  direct  that 
the  issue  or  issues  joined  shall  be  tried  befiure  the  sheriff 
of  the  county  where  the  action  is  brought,  or  any  Judge  of 
any  court  of  record  for  the  recovery  of  debt  in  such  county, 
and  for  that  purpose  a  writ  shall  issue  directed  to  such 
sheriff  commanding  him  to  try  such  issue  or  issues  by  a 
jury  to  be  summoned  by  him,  and  to  return  such  writ^ 
with  the  finding  of  the  jury  thereon  indorsed,  at  a  day  cer- 
tain, in  term  or  in  vacation,  to  be  named  in  such  writ; 
and  thereupon  such  sheriff  or  judge  shall  summon  a  jury, 
and  shall  proceed  to  try  such  issue  or  issues/'  The  statute 
18 to  receive  a  liberal  construction — Price  y.Morffon,  2M.ft 
Wel8by,53;  ^&fiv.Ptiiil,4M.&Welsby,  140, 6 Do wl. 668. 
In  the  last-mentioned  case  Lord  Abinger,  C.B.,  says  that 
the  word  ^ demand''  must  be  construed  to  mean  a  claim 
ejuadem  generis  with  debt;  and  that  he  is  rather  disposed 
to  extend  than  to  limit  the  operation  of  the  statute.  Here, 
the  action  is  brought  to  recover  the  specific  chattel,  or  the 
vahie,  and  damages  for  its  detention:  it  is  clearly  a  demand 
that  IB  ejusdem  generis  with  debt,  with  which  in  modem 
times  it  is  firequently  joined.  At  all  events,  the  defendant^ 
having  consented  (86)  to  the  order  for  the  writ  of  trial,  is 
estopped  firom  objecting  that  the  sheriff  had  no  jurisdiction» 

Chwmett,  Serjeant,  in  support  of  Ms  rule. — Price  v. 
MwgoM  and  AUen  v.  Pink  are  somewhat  controlled  by  later 
decisions,  which  seem  clearly  to  establish  that  this  is  not  a 
sort  of  action  that  is  within  the  statute,  and  that  the  objec- 
tion is  not  one  that  any  consent  of  parties  ican  waive.  In 
JaequotY.Bowa,  5  M.  &  Welsby,  155,  7  Dowl.  881  (nom. 
Jaquei  v.  B(noer),  in  an  action  of  indebitatus  assumpsit  for 

(36)  Wbich  by  the  affidavits  he  appeared  to  have  done  in  the  most 
ttDqaalificd  manner. 
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yrfiSA8> 


i84i; 

Wednesday^ 
Nov.  2^tL 

Detinue,  where 
the  value  of  the 
chattel  sought 
to  be  recovered 
and  indorsed 
on  the  writ  of 
summons,  is 
under  20/.,  is 
triable  by  the 
sheriff  under 
the  3  &  4  Will. 
4,  c.42,s.  17. 
Where  the 
defendant  cr 
sents  to  tb 
der  for  t* 
of  trial 
court 
seti' 
mo' 

ID 


^eaA.  oount  were  100/. :  the 

j'M  wages,  &c.,  ''and  also  such 

^    y^iimages  as  the  jury  might  think 

1  HIS  was  an  v    . ;- •  ^  irrongful  dismissal  of  the  plaintiff 

tried  before  *     f'^fthi^  amonnt  indorsed  on  the  writ  was 

Jane  last       ^^^leaM  that  the  plaintiff  had  been  engaged 

damage'      ^^ySO/*  P^'  annum,  and  dismissed  without  any 

y^ke  had  a  verdict  for  16Z.  19*. :  and  the  court 

i'%i^et  held  that  the  case  was  not  triable  before  the 

/^jparke,  B.,  delivering  the  judgment  of  the  court, 

/^Ob  considering  the  clause,  we  are  of  opinion  that  no 


A' 


can  be  sent  for  trial  before  the  sheriff,  imless  it  be 
^g  debt  or  demand  of  such  a  nature  as  could  be  indorsed 
^0  the  writ  within  the  true  meaning  of  the  rule  of  court 
of  Hilaiy  Term,  2  Will.  4  (37).  Here,  the  amount  to  be 
xecovered  might  be  limited  to  20/.;  but,  on  the  other 
band,  it  might  not ;  it  would  depend  on  the  circumstances 
proved  in  the  case :  therefore  it  is  a  claim  for  unliquidated 
damages,  and  not  within  the  act.  It  might  as  well  be  said 
that  an  action  against  a  carrier  for  negligence  was  within 
the  act,  where  the  damages  are  under  20/.,  because  they 
could  not  be  more.  The  probable  limit  of  the  damages  oa 
one  side  does  not  prevent  its  being  a  daim  for  unliquidated 
damages.''  So,  in  Lawrences.  IVUcockj  10  Ad.  &  E.  941, 
8  P.  &  D.  536,  8  DowL  681,  a  declaration  in  assumpsit 
$tatedy  that,in  consideration  that  the  defendant  was  tenant 
of  a  £arm  to  the  plaintiff,  he  promised  to  spend  on  the  farm 
all  the  hay  which  should  arise  during  the  tenancy;  and 
assigned  for  breach  that  a  certain  quantity  of  hay  aroee^ 
but  the  defendant  spent  it  elsewhere:  the  defendant 
pleaded,  first,  non  assumpsit,  secondly,  that  the  hay  wa9 
not  spent  elsewhere :  the  writ  of  summons  was  indorsed 
for  8/.8^.4i/.  debt:  and  it  was  held,  that  the  case  waa 
not  triable  before  the  sheriff;  and,  a  verdict  having  been 


(37)  Rule  IL,  which  requires  the  deht  And  conta  to  he  indorsed  on  the 
writ 
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recovered  before  the  sheriff  for  3/.  149. 2d.,  the  court  set  1841. 
asde  the  writ  of  trial  and  subseqaent  proceedings,  though 
it  waa  auggested  that  the  defendant  had  assented  to  the 
trial  being  had  before  the  sheriff,  and  the  court  for  that 
reason  gare  no  costs.  The  court  can  only  delegate  its 
uatbariij  to  the  sheriff  in  the  way  pointed  out  by  the  sta- 
tute :  otherwise  the  record  will  be  erroneous.  In  Watson 
T.  Aiboii,  2  C.  &  M.  150,  2  Dowl.  215,  it  was  held  that  the 
act  in  question  applies  only  to  debts  and  pecuniary  demands, 
and  not  to  torts :  and  this  is  in  substance  an  action  for  a 
tort,  the  gist  of  the  action  being  the  detainer — Gledstane 
T.  Hewitt,  1  Tyr.  445,  1  C.  &  J.  545,  1  Price,  P.  C.  71. 
[Maile,  J. — ^The  detention  of  a  debt  may  be  said  to  be  a 
tortJ]  The  object  of  this  action  is  the  recoTcry  of  the  spe- 
€iBc  chattel  or  its  value,  and  damages  for  its  detention  (38) : 
it  is  not  brought  for  a  mere  pecuniaiy  demand.  [Tindal, 
C.  J. — Could  the  sheriff  take  the  chattel  ?  Manning,  Ser- 
jeant, suggested  that  a  distringas  ad  liberandum  might 
lasue  upon  the  judgment  in  this  action.  Mavle,  J.  ob- 
sexred,  that,  if  the  defendant,  upon  a  judgment  against 
him  in  this  action  chose  to  pay  the  sum  assessed  as  the 
▼alney  there  was  no  common  law  process  by  which  he  could 
be  compelled  to  restore  the  chattel.] 

TiXDAi*,  C.  J. — ^This  is  in  substance  and  effect  a  motion 
in  arrest  of  judgment ;  and  I  think  we  ought  not  to  be 
called  upon  to  arrest  the  judgment  where  the  question  is 
one  (tf  noreltf  and  nicety,  and  is  upon  the  record — espe- 
ciaDy  as  the  trial  of  this  case  took  place  before  the  sheriff 
wkh  the  consent  of  the  defendant.  In  the  view  I  take, 
it  ia  unnecessary  to  give  any  opinion  upon  the  main  ques- 
tion that  has  been  argued  before  us :  but,  if  it  were  neces- 
r  to  decide  the  point,  as  at  present  advised,  I  should  not 


(38)   See  Tidd's  Practice,  9th  Forms,  8th  edit,  339,  340,  356 ; 

«^  S86,  931 ;    2  Keilway,  64 ;  Comyns's  Dtgest,  Detinue  (A.) 
A<toD'«    Eotries,     202;      Tidd's 
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hesitate  to  hcfld  that  detinue  is  within  the  3  &  4  Will.  4, 
c.  42,  s.  17.  The  words  of  that  section  are  not  necessarily 
limited  to  debts^  but  embrace  all  claims  or  demands  that 
are  ejusdem  generis.  Detinue  is  classed  amongst  actions 
on  contracts  as  contradistinguished  firom  actions  ex  delicto  : 
the  whole  course  of  the  proceedings,  from  the  writ  to  the 
judgment,  shews  that  it  sounds  in  contract ;  and  the  prac- 
tice of  joining  debt  and  detinue  leads  to  the  same  infer- 
ence (39).  The  old  form  of  writ  was  in  the  debet  and 
detinet,  except  against  an  executor,  in  respect  of  a  demand 


(39)  The  rule  is  thus'Jaid  down 
in  2  Wms.  Saund.  117  /,  as  the 
result  of  all  the  cases — "  Wherever 
the  same  plea  may  be  pleaded,  and 
tiie  same  judgment  given  on  all  the 
counts  of  the  declaration,  or  whex^ 
ever  the  counts  are  of  the  Mame  na- 
ture ^  and  the  same  judgment  is 
given  on  them  all,  though  tihe  pleas 
be  different,  they  may  well  be 
joined." 

In  Chitty  on  Pleading,  6th  edit, 
Vol.  1,  p.  121,  treating  of  the 
action  of  detinue,  it  is  said—*'  This 
is  an  action  somewhat  peculiar  in 
its  nature,  and  it  may  be  difficult 
to  devise  whether  it  should  be 
classed  amongst  forms  of  action  ex 
contractu,  or  should  be  ranked 
with  actions  ex  delicto.  The  right 
to  join  detinue  with  debt  (2  Wms. 
Saund.  117  6),  and  to  sue  in  deti- 
nue for  not  delivering  goods  in 
pursuance  of  the  terms  of  a  bail- 
ment to  the  defendant,  seem  to 


afford  ground  for   conaideriiig    it 
rather  as  an  action  ex  contractu 
than  an  action  of  tort.     On  the 
other  hand,  it  seems  that  detinue 
lies  although  the  defendant  wrong- 
fully became  the  possessor  thereof 
in  the  first  instance,  without  rela- 
tion to  any  contract.*    And  it  has 
recently  been    eonddered   as    an 
action  for  tort,  the  gist  of  the  actioa 
not  being  the  breach  of  a  contract, 
but  the    wrongful   detainer;    for 
which  reason,  although  a  declara- 
tion in  detinue  has  stated  a  bail- 
ment to  the  defendant  and  his  en- 
gagement to  re-deUver  on  request^ 
and  the  defendant  has  pleaded  that 
the  bailment  was  as  a  security  for 
a  loan,  the  plaintiff  may,  without 
being  guilty  of  a  departure,  reply 
that  he  tendered  the  debt,  and  that 
the  defendant  afterwards  wrong- 
fully withheld  the  goods  (Gled- 
stane  v.  Hewitt,  1  C.  &  J.  565,  1 
Tyr.  450)." 


*  It  is  also  clear  that  a  set  off  Is 
not  available  in  this  form  of  action — 
BuU.  N.  P.  181.  But  this  may  be 
on  the  ground,  that,  in  detinue,  the 
value  of  the  goods  is  uniiquidated, 


and  the  claim  is  not  reduced  to  a  auf. 
ficiently  liquidated  amount  to  render 
the  appUcatioa  of  the  law  of  set-off 
possible. 
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owing  by  Iiis  testator,  when  it  was  in  the  detinet  onlj.  It  1841 
appeuB  to  me,  that,  inasmuch  as  the  value  of  the  thing 
sought  to  be  recoTored  is  limited,  and  may  be  indorsed  on 
the  writ,  and  as  the  action  is  yirtually  an  action  of  contract, 
it  is  within  the  statute  one  that  may  be  sent  for  trial 
befoe  the  sheriff.  If  the  parties  are  dissatisfied  with  our 
judgment,  they  will  not  be  concluded  by  it,  for  the  objec- 
tion, if  it  be  one,  is  upon  the  record. 

CoLTK AK,  J. — I  am  also  of  opinion  that  this  is  an  action 
for  a  demand  not  exceeding  20/.  that  is  properly  triable 
b^  the  sheriff.  The  plaintiff  could  not  recover  more  than 
the  som  indorsed  on  the  writ.  It  is  said  that  he  may  have 
damages  also  for  the  detention  of  the  diattel;  but,  so  in 
debt,  the  plaintiff  recovers  the  debt  and  damages  for  its 
detention^  and  yet  an  action  of  debt  where  the  sum  in- 
doTKd  on  the  writ  is  20/.,  may  be  sent  for  trial  before  the 
sheriff.  If  our  judgment  be  wrong,  the  error  is  upon  the 
leoord,  and  the  defendant  has  his  remedy.  And  I  am 
inc^ned  to  think,  that,  if  it  be  error  upon  the  record,  no 
consent  of  the  parties  would  waive  it. 

EmsKiNS,  J. — ^The  plaintiff  in  this  action  seeks  to  recover 
a  diattel  which  he  values  at  a  sum  under  20/. :  he  could 
only  therefore  recover  the  chattel  itself  or  its  value  within 
the  hnut  he  has  himself  prescribed :  and  I  think  we  ought 
not  to  set  aside  the  writ  of  trial  unless  it  is  clearly  shewn 
that  the  case  is  not  within  the  statute.  The  words  of  the 
rtatute  are,  ^'that,  in  any  action  depending  in  any  of  the 
sqierior  courts  for  any  debt  or  demand^  in  which  the  sum 
tongfat  to  be  recovered,  and  indorsed  on  the  writ  of  sum- 
rncma,  shall  not  exceed  20/.,  it  shall  be  lawful  for  the  court 
ia  which  such  suit  shall  be  depending,  or  any  judge  of  any 
of  the  said  courts,  if  such  court  or  judge  shall  be  satisfied 
tibat  the  trial  wiU  not  involve  any  difficult  question  of  fact 
or  law,  and  such  court  or  judge  shall  think  fit  so  to  do,  to 

q2 
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1841,  order  and  direct  that  the  issue  or  issues  joined  shall  be 
tried  before  the  sheriff  of  the  county  where  the  action  is 
brought  &c.  Now^  the  demand  in  this  case  being  one 
that  may  be  indorsed  upon  the  writ^  and  the  action  being 
one  in  which  the  value^  and  not  the  chattel  itself^  may  be 
recovered^  I  see  no  reason  why  it  should  not  be  tried 
before  the  sheriff  as  well  as  an  action  of  debt :  it  is  jost  as 
simple.  If,  at  the  time  the  order  for  the  writ  of  trial  was 
applied  for,  it  had  been  suggested  that  any  difficulty  was 
likely  to  arise,  the  case  might  have  been  different.  I 
think  the  defendant  should  be  left  to  his  remedy  by  writ 
of  error. 

Maule,  J. — I  am  also  of  opinion  that  this  rule  ought  to 
be  discharged.     I  doubt  very  much  whether  the  defend- 
ant's consent  to  the  cause  being  sent  for  trial  before  the 
sheriff  would  not  be  sufficient  to  warrant  the  court  in  ne- 
gativing this  motion,  which  is  in  effect  for  an  arrest  of 
judgment.     But  it  seems  to  me  that  this  action  is  brought 
for  a  '^  debt  or  demand "  not  exceeding  20/.  within  the 
meaning  of  the  statute,  and  therefore  properly  triable 
before  the  sheriff.     It  is  said  that  the  demand  intended 
by  the  act  is  a  pecuniary  demand.    This  is  as  nearly  so 
as  it  can  possibly  be.      The  defendant  could  not  in  a 
court  of  law  be  compelled  to  restore  the  chattel:  the 
sheriff  could  only  levy  the  sum  assessed  and  ascertained  by 
the  jury  as  its  value.     The  action  of  detinue  is  so  much  of 
the  same  nature  as  the  action  of  debt,  that  the  two  may 
be  joined.     And  it  is  well  known  that  debt  lies  not  only 
for  a  money  demand :  it  lies  for  a  com  rent ;  and  in  77i« 
Earl  of  Falmouth  v.  George,  5  Bing.  286,  2  M.  &  P.  457,  it 
was  held  that  debt  lay  for  a  toll  of  fish  in  specie :  if  the 
claim  there  had  been  for  certain  specific  fish,  nobody  could 
have  doubted  that  detinue  (40)  would  have  been  also  main- 

(40)  In  that  case  the  declaration  did  contain  a  count  in  detinue :  see 
2  M.  &  P.  458. 
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tamable.  Lord  Coke,  treating  of  Rents — Co.  Litt.  145.  a. — 
says :  ''In  case  an  election  be  given  of  two  several  things, 
always  be  which  is  the  first  agent,  and  which  ought  to  do 
the  first  act,  shall  have  the  election.  As,  if  a  man  granteth 
a  rent  of  20*.  or  a  robe  to  one  and  to  his  heirs,  the  grantor 
shall  have  the  election :  for,  he  is  the  first  agent,  by  pay- 
ment of  the  one  or  delivery  of  the  other/'  Taking  a  large 
and  liberal  view  of  the  statute,  as  I  think  we  ought  to  do, 
it  appears  to  me  that  the  action  of  detinue  falls  clearly 

within  it. 

Biile  discharged  (41). 


1841. 


Clement  v.  Weaver. 


Wednesday, 
Nov.  2ith. 


A  DECLABATION  in  this  cause  (in  debt  for  goods  sold  The  defendant, 
and  delivered,  &c.)  was  filed,  and  notice  thereof  served  on  tober*obtained' 
the  4th  August  last,  but  unaccompanied  by  particulars  of  fo^^j^^j^y/jjf ' 
the  plaintifPs  demand,  as  required  by  the  6th  rule  of  Tri-  by  the  plaintiff, 
nity  Term,  1  WilL  4  (42).     On  the  18th  October,  a  sum-  pente,  of  partu 

culars  of  hit 
demand,  pur- 
suant to  the  6th  rule  of  Trinity  Terra,  1  Will.  4. ;  and  the  order  went  on  to  direct  that  the 
plaintiff  should  pay  the  costs  of  and  occasioned  by  the  application  :  the  costs  were  taxed  and 
demanded,  and  on  the  4th  November  notice  was  given  to  the  plaintiff's  attorney,  that,  unless 
tbey  were  paid  on  the  following  day,  the  order  would  be  made  a  rule  of  court :  on  the  9th  the 
order  was  made  a  rule  of  court;  and  on  the  18th  the  plaintiff  obtained  a  rale  nisi  to  set  aside 
the  order  and  ail  tubeequeiti  yroeeedings,  on  the  ground  that  the  judge  had  no  authority  in 
snch  a  case  to  award  cosu: — Held,  that  the  motion  should  have  been,  to  set  aside  the  rule  qf 
eomrif  and  not  the  order {  and  that,  assuming  that  the  judge  exceeded  his  authority  in  awarding 
eoau,  the  motion  was  too  late.     But — 

SeaabUt  that  the  award  of  costs  was  no  excess  of  authority. 


(41)  '^Thia  action  (detinue), 
being  founded  on  a  purchase,  bail- 
ment, or  trover,  seems  to  be  the 
connecting  link  between  actions 
npon  otmtraei,  and  for  wrongs  inde- 
pendently of  contract ;  as  the  ac~ 
tion  for  criminal  conversation, 
wbicb  ia  laid  vi  et  armis,  though 
it  is  in  nbstance  an  action  for  con- 
sequential damages,  seems  to  be 


the  link  which  connects  actions  of 
trespass  with  actions  upon  the 
case."  Tidd's  Practice,  9th  edit., 
p.  886,  n. 

(42)  By  which  it  is  ordered, 
''that,  with  every  declaration,  if 
delivered,  or  with  the  notice  of  de< 
claration,  if  filed,  containing  counts 
in  indebitatus  assumpsit,  or  debt  on 
ample  contract,  the  plaintiff  shall 
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1841.  inons  was  taken  out  on  the  part  of  tbe  defendant,  which 
not  being  attended,  a  second  summons  was  taken  out  on 
the  21st,  calling  upon  the  plaintiff  to  shew  cause  why  he 
should  not  at  his  own  expense  deliver  to  the  defendant  par- 
ticulars of  his  demand,  and  why  the  plamiiff  should  not  pay 
the  costs  of  and  occasioned  by  the  application.  No  one 
appearing  to  shew  cause  on  the  part  of  the  plaintiff,  Mr. 
Justice  Wightman,  on  the  23rd  October,  made  an  order  in 
the  terms  of  the  summons.  A  copy  of  this  order  was  duly 
served,  and  the  costs  thereon  were  taxed  on  the  26th  Octo* 
ber,  and  the  amount  demanded.  On  the  4th  November, 
the  plaintiff's  attorney  had  notice,  that,  unless  the  costs 
were  paid  on  the  following  day,  the  judge's  order  would  be 
made  a  rule  of  court;  on  the  9th,  the  order  was  made  a  rule 
of  court ;  and  on  the  13th — 

Bompas,  Serjeant,  obtained  a  rule  nisi  to  set  aside  t/ie 
order  and  all  subsequent  proceedings^  on  the  ground  that  the 
learned  judge  had  exceeded  the  authority  given  by  the 
rule  of  Trinity  Term,  1  Will.  4,  in  awarding  the  defendant 
costs. 

Manning,  Serjeant,  for  the  defendant,  objected  that  the 

deliver  full  particulara  of  his  de-  particniars,  or  such  statement  as 

mand  under  those  counts,  where  aforesaid,  and  a  judge  shall  after- 

such  particulars  can  be  comprised  wards  order  a  delivery  of  particn- 

within  three  folios  ;  and,  where  the  lars,  Ihe  plainiiff  shall  noi  be  al-^ 

same  cannot  be  comprised  within  lowed  any  cotU  tn  respect  of  any 

three  folios,  he  shall  deliver  such  a  summons  for  the  purpose  o/obiam~- 

statement    of    the  nature  of  his  ing  such  order,  or  of  the  partiem^ 

claim,  and  the  amount  of  the  sum  lars  he  may  afterwards  delivers 

or  balance  which  he  claims  to  be  and  that  a  copy  of  the  particularB 

due,  as  may  be  comprised  within  of  demand,    and   also  particulars 

that  number  o{  folios :  and,  to  se*  (if  any)  of  the  defendant's  set-off; 

cure  the  delivery  of  particulars  in  shall  be  annexed  by  the  plaintiff's 

all  such  cases,  it  is  further  ordered,  attorney   to  every  record  at   tbe 

thaty  if  any  declaration  or  notice  time  it  is  entered  with  the  judge** 

shall    be  delivered  without   such  marshal," 
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rale  was  improperlj  levelled  at  tbe  judge's  order,  seeing        1841. 
that  it  had  become  a  rule  of  court. 

Bampas,  Serjeant,  submitted  that  the  form  of  the  motion 
was  correct,  and  that,  even  though  it  possibly  might  not  go 
fiur  enough,  still  the  plaintiff  had  a  right  to  have  the  order 
set  aside. 

Pkil  Curiam. — ^The  judge's  order  is  merged  in  the  rule 
of  court.  The  motion  should  have  been  to  set  aside  the 
rule  of  court,  and  not  merely  to  set  aside  the  order  (43). 
It  is,  however,  scarcely  worth  while  to  insist  upon  the  ob- 
jeetion. 

Manmnff,  Serjeant,  proceeded  to  shew  cause  upon  the 
merits. — He  submitted  that  there  was  nothing  in  the  rule 
of  Trinity  Term,  1  WilL  4,  to  restrain  or  take  away  the 
general  authority  of  a  judge  at  Chambers  to  award 
coats  (44) ;  and  that,  at  all  events,  assuming  the  order  to 
bave  been  improvidently  made,  the  application  to  set  it 
aside  should  have  been  made  promptly,  and  before  the 
defendant  had  taken  firesh  steps  and  incurred  expense. 

Bompoi,  Serjeant,  in  support  of  his  rule. — ^The  order  of 
the  learned  judge  cannot  be  sustained :  the  rule  referred  to 
does  not  warrant  the  imposition  of  costs.  [Maule,  J. — 
The  rule  only  says,  that,  where  the  plaintiff  has  omitted  to 
deliver  particulars  of  his  demand,  and  a  judge  afterwards 

(43)  Qiuere — b  not  the  rule  of  since  been  repeatedly  and  dtstinct- 
court  embraced  by  the  words  ^  all  ly  recognized — ^see  Doe  d.  Prescott 
wobaeqaent  proceedings?"  v.  Roe,  2  M.  &  Scott,  119,  9  Bing. 

(44)  Though  the  power  of  a  104,  1  Dowl.  274;  Hughes  v. 
judge  at  chambers  to  award  cosU  Brand,  2  DowL  131 ;  In  re  Bridge 
was  doubted,  or  lather  disaffirmed  and  Wright,  4  N.  &  M.  5 ;  CoUina 
in  Read  v.  Lee,  2  B.&  Ad.  415,  1  y.  Aaron,  5  Scott,  595,  4  New 
OowL  52,  and  Spicer  v.  Todd,  2  Cases,  233. 
C.  a?  J.  les,  1  Dowl.  S06y  it  baa 
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1841.  orders  their  delivery^  be  shall  not  be  allawed  costs :  it  does 
not  say  be  shall  not  pay  costs.  Tindal,  C.  J. — ^The  stay 
of  proceedings  is  usually  considered  a  sufficient  penalty : 
in  the  present  case  there  might  have  been  peculiar  circum- 
stances.] None  are  suggested.  The  rule  which  requires 
the  delivery  of  the  particulars^  prescribes  the  penalty  for 
their  non-delivery.  The  imposition  of  an  additional  penalty 
was  clearly  an  excess  of  jurisdiction.  Besides^  to  constitute 
the  non-attendance  on  two  consecutive  summonses  a  de* 
faulty  the  second  summons  must  appear  to  have  been  taken 
out  on  the  return  of  the  firsts  which  was  not  the  case  here. 
[■Maule,  J. — ^The  objection  comes  too  late.} 

TiNDAL^  C.  J. — It  is  not  necessary  upon  this  occasion  to 
consider  whether  or  not  the  learned  judge  did  right  in 
giving  costs  to  the  defendant  in  this  case.  Where  a  party 
applies  to  the  court  to  set  aside  a  judge's  order  after  the 
lapse  of  a  reasonable  time^  and  after  it  has  been  made  a  rule 
of  court,  I  think  he  ought  to  take  nothing  by  his  motion. 
Here,  the  order  was  made  on  the  23rd  October,  and  the 
costs  were  taxed  on  the  26th,  and  duly  demanded ;  on  the 
4th  November,  the  plaintiff's  attorney  received  notice^ 
that,  unless  the  costs  were  paid  on  the  following  day,  the 
judge's  order  would  be  made  a  rule  of  court;  the  order 
was  made  a  rule  of  court  on  the  9th,  and  this  motion  was 
not  made  until  the  13th.  The  defendant  having  thus  been 
induced  by  the  laches  of  the  plaintiff  to  take  further  steps 
and  to  incur  expense,  however  objectionable  the  original 
order  might  have  been,  he  cannot  be  allowed  now  to  call  it 
in  question. 

CoLTMAN,  J. — ^I  by  no  means  concede  that  the  learned 
judge  exceeded  his  jurisdiction  in  ordering  the  plaintiff  to 
pay  the  costs  of  the  application  for  particulars.  The  rule 
of  Trinity  Term,  1  Will.  4,  it  is  true,  in  terms  only  deprives 
the  plaintiff  neglecting  to  deliver  particulars  of  the  costs  he 
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vould  otherwise  have  been  entitled  to^  where  an  order  is 
ssbseqaentlymade  for  their  delivery;  but  there  is  nothing 
in  that  mk  to  fetter  the  general  authority  to  award  costs 
whidi  judges  at  Chambers  are  now  allowed  to  have.  The 
gtouMid,  hQwever,  upon  which  we  dispose  of  the  present 
ml^  is;,  that  the  plaintiff  has  been  guilty  of  laches. 
Hafing  received  notice  on  the  4th  November  that  the 
defrndant  is  about  to  incur  the  expense  of  making  the 
order  of  Mr.  Justice  Wightman  a  rule  of  courts  the  plain- 
tiff lays  by  until  the  13th^  and  then  comes  to  set  aside  the 
Older.    I  think  he  ought  not  to  succeed. 


1841. 


EisKiMs^  jr.^  was  at  Chambers. 
Mauls,  J.,  concurred. 


Rule  discharged  (45). 


(45)  See  the  Qaeen  v.  Game- 
KD  (or  GaiBMn}  6  M.  &  Welsby, 
603,  8  DowL  795.  Upon  a  judge's 
ovder  dudiargbig  a  aiiminoiis  with 
eoala,  the  coiti  vcie  taxed  and  de- 
manded, and,  not  being  paid  or 
teadatd,  the  order  was  made  a 
rale  of  ooarL  The  coats  of  making 
it  a  niie  of  comrt  were  also  taxed, 
and  holh  sosts  were  separately  de- 
■landfd.  The  party  tendered  the 
fBnner  amonnt,  hat  refused  pay- 
mtai  of  the  latter.  The  court  of 
Ktchgqner  held  that  he  was  not 
\  to  an  attachment,  the  costs 


of  making  the  order  a  rule  of  court 
not  being  costs  within  the  mean- 
ing of  the  order  and  rule.  It  was 
in  consequence  of  this  case  that  the 
rule  of  Easter  Term,  3  Vict.,  was 
pronounced,  "  that,  when  a  judge's 
order  is  made  a  rule  of  court,  it 
shall  be  a  part  of  the  rule  of  court, 
that  the  costs  of  making  the  order 
a  rule  of  court  shall  be  paid  by  the 
party  against  whom  the  order  is 
made,  provided  an  afSdavitbe  made 
and  filed,  that  the  order  has  been 
served  on  the  party  or  his  attorney, 
and  disobeyed." 


VOL.  IV. 
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1841. 


orders  their  delivery,  lie  p^ 
not  say  he  shall  not 
of  proceedings  is 
in  the  present  r 
stances.]     N 
the  deliver 


y 


y 


/iCKSON  and  Another. 


V^of  trespass  for  breaking  and  entering 
^^jgintiS,  staying  there  twenty-one  days, 
their  nor    ^:''/^*0(»rryuig  away  and  converting  the  goods  of 

*^^      '  ;''J/^t  i^o*  giiilty — secondly,  as  to  the  breaking 
'r^  ^  ^^%^S  ^^®  shop,  that  the  shop  was  not  the  shop  of 
>3^  X^xitiff— thirdly,  as  to  the  seizing  and  taking  away  the 


P  ''^^s  that  the  goods  were  not  the  goods  of  the  plaintiff — 
^^  '^tWy^  leave  and  license — ^fifthly,  as  to  all  the  trespasses, 
'^^'1^  pA/nient  of  40«.  into  court,  and  that  the  plaintiff  had  sus- 
^'ned  no  damages  beyond  that  sum. 


.^^ 


The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
,.      at  Westminster  after  Easter  Term,  1840,  when  the  follow- 
^d^^t    ing  facts  appeared  in  evidence : — One  Franks,  who  carried 
!!!i^^T&  2  ®^  ^^^  business  of  a  hatter  (having  shops  in  various  parts 


*f 


y,Ct- 

*•  j  irader, 


n^ininsol. 
^ot  circum- 
,£*nces,  conven- 
ed a  meeting 
of  bis  creditors, 
and  afterwards 
sent  instruc- 
tions to  an  at- 
torney to  pre- 
pare a  deed  of 
assignment  of 


of  London,  and,  amongst  others,  one  at  No.  1,  Finsbury 
Square,  where  he  and  his  family  resided,  holding  the  pre- 
mises there  as  tenant  from  year  to  year  under  the  city  of 
London),  being  indebted  to  the  plaintiff  and  to  other  per- 
sons, in  the  month  of  May,  1839,  caused  two  several 
meetings  of  his  creditors  to  be  convened,  at  which  meet- 
ings one  Jones,  an  accountant,  attended  on  his  behalf. 
What  passed  at  those  meetings  did  not  appear;  but,  on 

his  effects  to  the 

plaintiff,  in  trust  for  such  of  his  creditors  as  should  execute  the  deed.  The  deed  oontained  a 
clause  authorizing  the  trustee  to  carry  on  the  trade  for  the  benefit  of  the  creditors.  There  was 
no  new  consideration  for  this  deed,  nor  did  it  appear  that  it  was  executed  hj  tlie  insolvent 
under  any  pressure,  or  at  the  suggestion  of  any  creditor.  Under  this  deed  the  trustee  took 
possession  of  the  shop  (the  insolvent  and  his  family  continuing  to  reside  in  the  house,  and  not 
being  disturbed  in  the  possession  of  the  household  furniture  and  effects),  and  carried  on  the 
business,  sending  in  goods  from  time  to  time.  The  insoWent  went  to  prison  a  month  after 
the  execution  of  the  deed,  and  subsequently  obtained  his  discharge  under  the  insolvent  debtors 
act,  the  defendants  being  appointed  assignees.  In  trespass  by  the  trustee  against  the  de- 
fendants for  breaking  and  entering  the  shop,  and  seizing  and  selling  his  goods : — Held,  that 
the  assignment  was  voluntary  within  the  1  &  2  Vict.  c.  110,  s.  59,  and  therefore  conferred  upon 
the  plaintiff  no  title  in  respect  of  which  he  could  maintain  trespass  for  breaking  and  entering 
the  shop  ;  but  that  the  action  was  maintainable  in  respect  of /A«  seizure  and  sale  qf  tke  pimn-' 
iif*s  goods. 
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the  24th  of  that  month,  ptursiiant  to  instmctions  that  were        1841. 
sent  by  Franks  (throngh  Jones)  to  an  attorney,  a  deed  of     xbomfboii 
assignment  was  prepared  (the  attorney,  though  receiving  «• 

his  instmctions  £rom  Franks,  obtaining  the  sanction  of 
Thompson,  by  whom  the  expense  ol  preparing  the  deed 
was  paid),  between  Franks  of  the  first  part,  the  plaintiff 
Thompson  of  the  second  part,  and  the  several  creditors  of 
Franks  who  should  execute  the  deed  of  the  third  part- 
By  this  deed  Franks  assigned  to  Thompson  all  his  personal 
property  (except  his  leaseholds)  in  trust  for  such  of  his 
oeditoxB  as  should  execute  the  same :  and  the  deed  con- 
tained a  daose  impowering  Thompson  to  carry  on  the 
trade  tor  the  benefit  of  the  creditors;  and  also  a  proviso, 
that,  if  Franks  should  become  bankrupt,  or  take  the 
benefit  of  the  insolvent  act,  the  release  should  be  void. 
This  deed  was  executed  by  Franks  and  Thompson  only; 
and  Thompson  immediately  took  possession  of  the  shop  in 
Knsbury  Square  and  the  stock  therein,  sent  in  goods  from 
time  to  time,  and  carried  on  the  business,  employing  the 
servants  who  had  been  employed  by  Franks ;  but  Franks 
continued  to  reside  in  the  house,  the  household  furniture 
and  effects  remaining  in  his  possession  and  under  his 
oontroL 

On  the  24th  June,  Franks  was  arrested.  He  shortly 
afterwards  petitioned  the  court  for  the  relief  of  insolvent 
debtors,  and  ultimately  obtained  his  discharge  under  the 
provisions  of  the  statute  1  &  2  Vict.  c.  110.  On  the  25th 
September,  the  defendants  were  appointed  assignees  of  the 
estate  and  effects  of  Franks;  and,  on  the  4th  October, 
tiiey  catered  the  shop  in  Finsbury  Square^  left  a  man  in 
possession,  and  sold  a  portion  of  the  stock,  but  afterwards 
paid  over  to  the  plaintiff  the  proceeds  of  such  of  the  goods 
sold  as  appeared  to  have  belonged  to  him,  minus  the 
charges  of  the  sale. 

On  the  part  of  the  defendants,  it  was  submitted  that 
the  assignment  of  the  24th  May,  1839,  was  firaudulent  and 
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1841.       void  as  well  at  common  law  as  by  the  59tli  section  of  the 
l&2Vict.  c.ll0(46). 

For  the  plainti£P^  it  was  insisted  that  the  assignment  in 
question  was  not  within  the  statute^  the  provision  reUed 
on  for  the  defendants  appljdng  only  to  the  case  of  an 
assignment  to  a  particular  creditor,  and  not  to  the  case  of 
a  deed  of  trust  executed  for  the  benefit  of  the  whole  body 
of  creditors :  and  Daines  v.  Acocks,  2  C.  M.  &  R.  461,  and 
Knight  v.  Furgusson^  5  M.  &  Welsby,  889,  were  cited. 

His  lordship  inclined  to  think  that  the  assignment  was 
fraudulent  and  void;  but  he  refused  to  nonsuit  the  plain- 
tiff: and  the  case  went  to  the  jury,  who  found  for  the 
plaintiff,  assessing  the  damages  at  20^.  beyond  the  sum 
paid  into  court. 

F.  Kelly,  in  Trinity  Term,  1840,  pursuant  to  leave  re- 
served to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  on  the  ground  urged  at  the  trial. — He  referred  to 
Owen  V.  Body,  5  Ad.&E.  28,  6  N.  &M.448,  and  Bims  v. 
Towsey,  7  Ad.  &  E.  869,  3  N.  &  P.  88. 

Tdlfourd  and  ChanneU;  Serjeants,  in  Easter  Term  last, 

(46)  Which  enacts,  in  the  same  by  declared  to  be  fraudulent  and 

words  as  the  32nd  section  of  the  void   as    against   the   proTiuonal 

7  Geo.  4,  c.  57,  **  that,  if  any  pri-  or  other  assignee  or  assignees  of 

soner  shall,  before  or  after  his  or  her  such  prisoner  appointed  under  this 

imprisonmenty  being  in  insolvent  act:  Provided  always,  that  no  such 

circumstances,  voluntarily  convey,  conveyance,  assignment,  transfer, 

assign,  transfer,  charge,  deliver,  or  charge,  delivery,   or  making  over 

make  over  any  estate,  real  or  per-  shall  be  so  deemed  fraudulent  and 

sonal,   security  for  money,  bond,  void,  unless    made    within  three 

bill,  note,  money,  property,  goods,  months  before  the  commencement 

or  effects  whatsoever,  to  any  ere-  of  such  imprisonment,  or  with  the 

ditor  or  creditors,  or  to  any  person  view  or  intention  by  the  party  so 

or  persons  in  trust  for,  or  to  or  for  conveying,  assigning,  transferring, 

the  use,  benefit,  or  advantage  of  charging,  delivering,    or  making 

any  creditor   or    creditors,    eveiy  over,  of  petitioning  the  said  court 

such  conveyance,  assignment,  trans-  for  his  discharge  from  custody  un- 

fer,  charge,  delivery,  and  making  der  this  act." 
over  shall  be  deemed,  and  is  here- 
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i&eired  cause. — ^The  true  principle  to  apply  to  the  con-        1841. 

itniction  of  the  59th  section  of  the  1  &  2  Vict.  c.  110,  is     ^^^^JJ^ 

that  whidi  preyails  in  relation  to  the  same  subject-matter  *• 

Jill  ,  1-11  i.-i  Jacksok. 

under  the  oankrupt  law  ;  as  to  which  the  rule  is,  that,  to 

leDier  a  deed  of  this    sort  Toluntary  and  fraudulent,  it  Anignment 
most  be  executed^  not  at  the  request  of  or  under  pressure  ^^    ' 
from  a  creditor,  but   at  the  spontaneous  and  voluntary 
so^estion  of  the  party's  own  mind.     In  Davies  v.  Acocks, 
2  C.  M.  &  R.  461^   an   insolvent  person^  being  in  prison, 
endeafcmred  to  make   terms  with  his  creditors,  they  pro- 
ponng  that  he  should  execute  a  composition-deed  for  their 
benefit,  which  he  at   first  refused ;  subsequently,  a  letter 
was  mitten  by  an  agent  of  the  creditors,  stating  that  they 
wovAd  Tiot  consent    to   his  discharge,  and  that  he  must 
dther  execute  an  assig:nment  or  be  made  a  bankrupt.  The 
insolfent,  after  taking  three  days  to  deliberate  upon  it, 
vith  great  reluctance  executed  the  assignment:  and  it 
was  hdd  that  this  was  not  a  voluntary  conveyance  within 
the  7  Geo.  4,  c.  B7,  s.  82.     In  Doe  d.  BaydeU  v.  Gillett, 
2  CM.  k^  579^  it  was  held  that  it  is  not  necessary,  in 
order  to  support  a  conveyance  or  transfer  made  by  an  in- 
solvent trader  to  a  creditor,  to  shew  that  it  was  made  in 
e(»aeqnence  of  pressure  on  the  part  of  the  creditor :  in 
order  to  invalidate  it,  it  must  appear  to  have  originated  in 
the  voluntary  act  of  the  trader,  and  not  in  a  bon&  fide  ap- 
pGcation  by  the  creditor.    In  Knight  v.  Fergusson,  5  M.  & 
Welsby,  889,  B.,  being  in  insolvent  circumstances,  and 
having  several  executions  in  his  house,  to  satisfy  which  all 
his  goods  must  have  been  sold,  at  the  suggestion  of  one  of 
the  execution-creditors,  assigned  to  him  all  his  effects,  in 
trust  for  the  general  benefit  of  his  creditors  who  should 
oome  in  and  sign  the  deed :  the  deed  recited  that  B.  "  had 
propoaed''  to  execute  such  assignment :  the  assignee  paid 
the  sheriff's  officer  the  amount  of  the  executions,  and 
he  withdrew  from  possession :  several  of  the  execution- 
creditors  signed  the  deed :  within  three  months  after  the 
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1841.  assignment,  B.  went  to  prison,  and  subsequently  was  dis- 
charged under  the  insolvent  debtors  act :  it  was  held  that 
the  assignment  was  not  voluntary  within  the  meaning  of 
the  7  Greo.  4,  c.  57,  s.  82.  It  was  there  contended  that 
the  recital  in  the  deed  stating  the  proposal  to  have  come 
from  the  insolvent,  not  only  proved  that  it  was  a  voluntary 
assignment,  but  estopped  the  defendants  from  shewing 
the  contrary.  From  this  view,  however,  the  court  dis- 
sented. Binns  v.  Towsey,  7  Ad.  &  E.  869,  3  N.  &  P.  88, 
was  there  cited  without  effect :  in  that  case  the  assignment 
was  executed  after  the  commencement  of  the  imprisonment 
of  the  party.  In  Moffff  v.  Baker,  4  M«  &  Welsby,  348,  the 
decision  was  in  conformity  with  that  in  Doe  d.  Baydett  v. 
Gilleit,  2  C.  M.  &  B.  579.  Assuming,  however,  that  the 
assignment  was  void,  it  does  not  follow  that  a  nonsuit  can 
be  entered;  for,  the  plaintiff  had  a  sufficient  possession  to 
entitle  him  to  maintain  trespass  independently  of  the  deed. 
In  the  first  place,  he  may  be  taken  to  have  had  possession 
of  the  shop  as  tenant  to  Franks.  And,  at  all  events,  no 
answer  is  given  to  the  trespass  committed  as  to  that  part 
of  the  stock  which  was  unquestionably  the  property  oi  the 
plaintiff.  The  jury  founded  their  verdict  upon  that :  they 
thought  the  amount  paid  into  court  was  not  a  sufficient 
compensation  for  the  injury  done.  Besides,  it  may  well 
be  doubted  whether  there  is  any  plea  upon  the  record 
adapted  to  the  defence  set  up  (47). 

(47)  An  objection  was  also  taken  signee,    and  a  counterpart  of  the 

to  the  sufficiency  of  the  proof  of  conveyance  and  assignment  by  the 

the  defendants'  title  as  aangnees :  provisional  to  the  after-appointed 

bat  this  turned  out  to  be  unfounded  assignee  or   assignees   should  be 

in  point  of  fact.     Some  reliance  filed  of  record  ;  and  that  "  a  copy 

was  placed  upon  a  slight  variation  of  any  such  record,    made  upon 

between  the  hmguage  of  the  19th  parchment,  and  purporting  to  have 

section  of  the  7  Geo.  4,  c.  57,  and  the  certificate  of  the  provisional  as- 

that  of  the  46th  section  of  the  1  &  2  signee  of  the  said  court,  or  his  de- 

Yict.  c.  110;  the  former  of  which  puty  appointed  for  that  purpose, 

enacted,  that  the  conveyance  and  indorsed  thereon,  and  to  be  sealed 

assignment  to  the  provisional  as-  with  the  seal  of  the  said  court, 
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F,  Kelfy,  and  Peacock,  in  support  of  the  rule. — ^The 
pfaojitiff  must  stand  or  fall  by  the  deed :  if  that  be  void,  he 
caa  ha^e  no  ri^t  of  action.  Upon  a  careful  examination 
of  the  caaeii  it  will  be  found  that  there  is  in  reality  no 
conflict  between  them.  Where  the  deed  originates  with 
tbe  inaolrent,  and  is  executed  without  any  new  considera- 
tion, it  is  Tolontary  within  the  meaning  of  the  statute,  and 
md :  bnty  where  it  ia  executed  at  the  instance  and  request 
at  a  creditor^  it  is  not  so.  In  Davis  t.  Acocks,  2  C.  M.  & 
&.  461^  the  deed  was  executed  for  the  benefit  of  all  the 
oediton,  and  at  their  request.  In  Doe  d.  Bopdell  v.  Gilleit, 
2  C.  M.  ft;  B.  579,  and  Mogg  v.  Baker,  4  M.  &  Wdsby,  848, 
^  execution  of  the  deed  was  the  result  of  a  demand  made 
bj  crediton.  In  Knighi  v.  Ferffusaon,  5  M.  &  Welsby,  889, 
there  was  a  new  consideration,  yIz.  the  removal  of  certain 
£rom  the  insohent's  premises,  and  the  assign- 


1841. 
Thompsoit 

9, 

Jacksor. 


dhoudd  be  recognized  and  recei? ed 
Dt  evidence  of  mdi  con- 
•Moment,  and  of 
tbe  title  of  the  proFisional  and 
odier  aaignee  or  assignees  under 
the  camey  in  al  courts  and  before 
afl  eanuBMBcn  of  bankrupt  and 
jortices  of  the  peace,  to  all  intents 
sad  pmrpooes,  withtnU  any  proof 
^nen  of  the  iome,  or  of 
0iker  proceedaty  im  the  said 
the  maUer  of  such  ftri" 
r's  petiiion:**  and  tbe  latter, 
*  that  a  copy  of  an  j  order  under 
itta  act  vesCiiig  tbe  estate  and  ef- 
&eis  9iwmy  pnaoner  in  tbe  provi- 
■anal  asstgnee  of  the  estates  and 
dfects  of  insolvent  debtors,  or  of 
flie  appointment,  under  the  provi- 
■oo  last  hereinbefore  contained, 
<f  aa  aai%nee  or  assignees  of  such 
i  and  eflecta^  such  copy  being 
upon  parchment,  and  pur- 
te  have  the  certificate  of 


the  provisional  assignee  of  tbe  said 
court,  or  his  deputy  appointed  for 
that  purpose,  indorsed  thereon,  and 
to  be  sealed  with  the  seal  of  tbe 
said  court,  shall  in  all  courts  and 
places,  and  wHhout  further  proof, 
be  recognized  and  received  as  suf- 
ficient evidence  of  such  order  and 
appointment  respectively  having 
been  made,  and  of  tbe  title  of  tbe 
provisional  assignee,  and  of  such 
other  assignee  or  assignees  respect- 
ively, under  the  same."  It  was 
contended  that  tbe  enactment  last 
mentioned  merely  meant  that  tbe 
document  referred  to  should  be 
received  in  evidence  without  fur- 
ther authentication,  but  did  not 
intend  to  dispense  with  proof  of  tbe 
proceedings,  such  as  the  vesting 
order,  which  is  the  foundation  of 
the  court's  jurisdiction.  Tbe  court, 
however,  thought  that  the  meaning 
was  the  same  in  both  dauses. 
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1841.  ment  was  executed  at  the  suggestion  of  the  defendant. 
Here^  however,  there  was  no  pressure,  no  request,  no  new 
consideration:  the  deed  originated  in  the  voluntaiy  and 
spontaneous  act  of  the  insolvent.  The  proposition  came 
from  the  insolvent ;  and  so  it  is  recited  in  the  deed.  The 
solicitor  was  instructed  by  Jones,  the  accountant  who  at- 
tended the  meetings  of  the  insolvent's  creditors  on  his 
behalf.  If  a  deed  executed  under  such  circumstances  be 
not  voluntary  within  the  meaning  of  the  statute,  it  is  im- 
possible to  conceive  a  case  in  which  an  assignment  of  this 
sort  can  be  avoided.  The  case  of  Biwis  v.  Towsey^  7  Ad. 
&  E.  869,  8  N.  &  P.  88,  was  infinitely  stronger  than  the 
present.  It  was  there  held  that  an  assignment  by  an  insol- 
vent of  all  his  e£Pects,  for  the  benefit  of  all  his  creditors, 
executed  during  his  imprisonment,  without  new  considera* 
tion,  and  without  pressure  from  any  creditor,  was  voluntary, 
and  void  imder  the  7  Geo.  4,  c.  57,  s.  82.  Littledale,  J., 
there  says :  ''  Without  inquiring  whether  the  reservation 
to  the  insolvent  be  sufficient  to  invalidate  the  deed,  we  are 
to  consider  whether  an  assignment  be  voluntary  where  a 
party  assigns  all  his  property  for  the  benefit  of  all  his  cre- 
ditors. It  seems  to  me  that  the  assignment  is  voluntary, 
if  it  be  made  without  consideration.  That  is  one  way  in 
which  the  assignment  may  be  voluntary.  The  debtor  gives 
up  all  his  e£Pects  to  his  creditors ;  and,  not  being  able  to  pay 
them  in  fuU,  he  pays  a  part  to  each  rateably;  so  that  there 
is  no  new  consideration.  If  there  were  a  new  considera- 
tion, I  should  say  that  the  assignment  was  not  of  itself 
voluntary:  but  the  absence  of  such  a  new  consideration 
makes  it  voluntary.  If  the  assignment  were  made  under  the 
pressure  of  creditors,  that  also  would  make  it  not  voluntary. 
These  two  circumstances,  pre^^vre  of  creditors  and  newccn^ 
sideraiion,  constitute  the  only  cases  which  occur  to  me  in 
which  the  assignment  would  not  be  voluntary.  Then,  it 
being  so,  what  are  the  provisions  of  section  32?  The  word 
'creditors'  is  not  confined  to  the  case  where  a  part  only  of 
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ibe  ereSton  are  benefited,  but  extends  alao  to  an  wuifga*  1841 
meat  for  the  benefit  of  all.  Therefore,  by  the  enacting 
part  of  tbe  section,  the  deed  is  void/'  To  bold  this  deed 
TsUd,  the  ODart  must  distinctly  oyer-*rale  Bkms  v.  Tbtcuey. 
Tbe  deed  in  this  case  is  open  to  other  objections.  It 
sppean  to  hanre  been  executed  only  by  the  insolvent  andl 
tbe  phinftiff :  the  effect  of  the  deed,  therefore,  is,  to  make 
the  plaintiff  a  teistee  to  pay  bis  own  defat^  and  tbe  surplos 
to  the  insolvent.  Then,  it  contains  a  clause  autboriaing 
Thampson  to  carry  on  the  trade  for  tbe  benefit  of  tbe  ere- 
diton.  In  Owen  y.Body,  5  Ad.  &  E.  28,  6  N.  &  M.  448, 
it  vas  expremiy  decided  that  an  assignment  to  trustees  for 
the  benefit  of  all  creditors  wbo  might  execute  tbe  deed,  was 
not  valid  aa  against  creditors  wbo  did  not  execute,  if  it 
authorised  the  trustees  to  carry  on  tbe  debtor's  trade,  and 
eoBtained  such  terms  that  the  creditors  subscribing  might 
become  partnera  in  tbe  business :  and,  if  void  aa  against 
oeditorByit  must  be  equally  so  as  against  assignees.  Heatk 
v.Jfi&oenf,  2  New  Cases,  92,  2  Scott,  160,  and  Isaac  v. 
JBdcftcr,  &  M.  ft  Welsby,  189,  7  Dowl.  616,  are  authorities 
to  ahew  that  the  defence  is  available  upon  this  record. 

Cur.  adv.  volt. 

TiKBAL,  C.  J^  now  delivered  the  judgment  of  the  court. 
Ihb  was  an  action  for  breaking  and  entering  the  shop  of 
Ae  plaintiff,  staying  there  twenty-one  days,  and  seising 
and  carrying  away  and  converting  the  goods  of  the 
ptsfaitiff. 

The  defiratdants  pleaded— first,  not  guilty —secondly,  aa 
to  breaking  and  entering  the  shop,  that  the  shop  was  not 
the  duqp  of  the  plaintiff— thirdly,  as  to  seising  and  taking 
the  goods,  that  tbe  goods  were  not  tbe  goods  of  the  plain- 
tiff—Amrthly,  leave  and  license— and,  lastly,  as  to  all  tbe 
tiftipsMca,  payment  of  40s.  into  court,  and  that  the  plaintiff 
had  sustained  no  damages  beyond  that  sum. 

Upon  the  trial,  it  was  proved  that  one  Franks,  who 

VOL.  IV.  B 
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-^      ,  Thompson  v,  Jackson  and  Another. 

Nov.  26ih.       m 

^.  1  HIS  was  an  action  of  trespass  for  breaking  and  entering 

w  ucFc  ft  per* 

8on  in  insolvent  the  shop  of  the  plaintiff,  staying  there  twenty-one  days^ 
and  seizing  and  carrying  away  and  converting  the  goods  of 
the  plaintiff. 

Pleas— first,  not  gnilty — secondly,  as  to  the  breaking 
and  entering  the  shop,  that  the  shop  was  not  the  shop  of 
the  plaintiff — thirdly,  as  to  the  seizing  and  taking  away  the 
goods,  that  the  goods  were  not  the  goods  of  the  plaintiff— 
fourthly,  leave  and  license — ^fifthly,  as  to  all  the  trespasses, 
payment  of  408,  into  court,  and  that  the  plaintiff  had  sus- 
tained no  damages  beyond  that  sum. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  Easter  Term,  1840,  when  the  follow- 
ing facts  appeared  in  evidence : — One  Franks,  who  carried 


either  after  his 
imprisonment 
or  within  three 
months  before 
his  imprison- 
ment, assigns 
over  his  proper- 
ty in  trust  for 
the  creditors 
who  should 
execute  the 
deed,  the  as- 
signment, if 
made  without 
new  consider- 
ation or  any 
application  by 
creditors,  is 
fraudulent  and 
void  as  against 

under^thrf  &  2  ou  the  busiucss  of  a  hatter  (having  shops  in  various  parts 

Vict.  c.  110, 
8.  59. 

A  trader, 
being  in  insol- 
vent circum- 
stances, conven- 
ed a  meeting 
of  his  creditors, 
and  afterwards 
sent  instruc- 
tions to  an  at- 
torney to  pre- 
pare a  deed  of 
assignment  of 


of  London,  and,  amongst  others,  one  at  No.  1,  Finsbury 
Square,  where  he  and  his  family  resided,  holding  the  pre* 
mises  there  as  tenant  from  year  to  year  under  the  city  of 
London),  being  indebted  to  the  plaintiff  and  to  other  per- 
sons, in  the  month  of  May,  1839,  caused  two  several 
meetings  of  his  creditors  to  be  convened,  at  which  meet- 
ings one  Jones,  an  accountant,  attended  on  his  behalf. 
What  passed  at  those  meetings  did  not  appear ;  but,  on 

his  effects  to  the 

plaintiff,  in  trust  for  such  of  his  creditors  as  should  execute  the  deed.  The  deed  contained  a 
clause  authorising  the  trustee  to  carry  on  the  trade  for  the  benefit  of  the  creditors.  There  was 
no  new  consideration  for  this  deed,  nor  did  it  appear  that  it  was  executed  by  tlie  insolvent 
under  any  pressure,  or  at  the  suggestion  of  any  creditor.  Under  this  deed  the  trustee  cook 
possession  of  the  shop  (the  insolvent  and  his  family  continuing  to  reside  in  the  house,  and  not 
being  disturbed  in  the  possession  of  the  household  furniture  and  effects),  and  carried  on  the 
business,  sending  in  goods  from  time  to  time.  The  insolvent  went  to  prison  a  month  after 
the  execution  of  the  deed,  and  subsequently  obtained  his  discharge  under  the  insolvent  debtors 
act,  the  defendants  being  appointed  assignees.  In  trespass  by  the  trustee  against  the  de- 
fendants for  breaking  and  entering  the  shop,  and  seizing  and  selling  his  goods : — Held,  that 
the  assignment  was  voluntary  within  the  1  &  2  Vict.  c.  110,  s.  59,  and  therefore  conferred  upon 
the  plaintiff  no  title  in  respect  of  which  he  could  maintain  trespass  for  breaking  and  entering 
the  shop  ;  but  that  the  action  was  maintainable  in  respect  of  the  seuttre  and  ssSe  qf  iht  plain' 
t\f*s  goods. 
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The  jury  found  for  the  plaintiff;  but  leave  was  reserved  1841 
to  the  defendant  to  move  for  a  nonsuit,  if  the  court  should 
deem  the  acts  done  by  the  defendants  legally  justifiable : 
and  the  jury  assessed  the  damages  at  the  sum  of  1/.  beyond 
the  amount  of  the  money  paid  into  court..  A  motion  was 
made  and  a  rule  nisi  obtained,  in  pursuance  of  the  leave 
reserved,  to  enter  a  nonsuit,  on  the  ground  that  the  deed 
of  assignment  to  the  plaintiff  was  void  under  the  59th  see* 
tioa  of  the  1  &  2  Vict.  c.  110,  or,  if  not,  that  it  was  frau- 
dulent and  void  at  common  law. 

•  On  shewing  cause  against  the  rule,  it  was  insisted  that 
the  deed  was  not  to  be  considered  as  voluntary  within  the 
meaning  of  the  statute,  there  being  no  sufScient  proof 
that  it  was  the  voluntary  act  of  Franks,  and,  even  suppos- 
ing it  were  voluntary  on  his  part,  still  that  he  had  trans* 
ferred  a  legal  possession  of  the  shop  to  Thompson,  and 
therefore  that  the  assignees  had  no  right  to  enter  on  the 
shop ;  and  it  was  contended  further  that  the  assignees  had 
at  any  rate  made  out  no  answer  to  the  action  as  far  as  it 
related  to  the  seizing  of  the  goods. 

By  the  statute  1  &  2  Vict.  c.  110,  s.  59,  it  is  enacted, 
that,  if  any  such  prisoner  (that  is,  any  prisoner  who  shall 
have  petitioned  for  his  discharge)  shall,  before  or  after  his 
imprisonment,  being  in  insolvent  circumstances,  volun- 
tarily convey,  assign,  &c.,  any  estate,  real  or  personal,  &c., 
to  any  creditor  or  creditors,  or  to  any  person  or  persons  in 
trost  for  or  to  or  for  the  use,  benefit,  or  advantage  of  any 
creditor  or  creditors,  every  such  conveyance,  assignment, 
&C.,  shall  be  deemed  fraudulent  and  void  as  against  the 
provisional  or  other  assignee  of  such  prisoner  appointed 
under  the  act.  This  clause  is  taken  without  any  substan- 
tial change  from  the  82nd  section  of  the  7  Geo.  4,  c.  57,  and 
the  cases  decided  on  the  last-mentioned  section  are  equally 
applicable  to  the  statute  1  &  2  Vict  c.  110,  s.  59. 

The  case  otBinm  v.  Tawsey,  7  Ad.  &  E.  869,  3  N.  &  P. 
88^  establishes,  that,  where  a  person  in  insolvent  circum- 

r2 
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1841.  stances,  after  his  imprisonment,  or  within  three  months 
Thompson  before  his  imprisonment,  assigns  over  his  property  in  trust 
for  the  creditors  who  should  execute  the  deed,  the  assign- 
ment, if  made  without  new  consideration  or  any  appUcation 
by  creditors,  is  to  be  deemed  fraudulent  and  void  i^ainst  his 
assignees.  The  case  of  Davies  y.  Acocks,  2  C.  M.  fc  £.  461, 
is  indeed  in  some  degree  at  yariance  with  the  case  of  Bums 
T.  Towtey.  In  that  case  it  was  intimated  by  some  of  the 
learned  judges  that  an  assignment  for  the  benefit  of  all  a 
man's  creditors,  could  not  be  considered  as  firauduknt 
within  the  32nd  section  of  the  7  G^.  4,  c.  57;  but  the  in- 
solyent  in  that  case  had  only  executed  the  assignment  under 
severe  pressure,  and  on  that  ground  it  was  dear  that  the 
deed  could  not  be  considered  as  having  been  a  voluntary 
conveyance :  the  decision  of  the  case  of  Davies  v.  Acoch  is 
therefore  quite  reconcileable  with  the  other  authorities  on 
this  subject,  though  one  of  the  reasons  assigned  is  to  be 
Considered  as  over-ruled  by  the  subsequent  case  of  Binns  v. 
Tbtcwejf,  which  appears  to  us  to  rest  on  satisfactory  grounds* 

In  the  case  now  before  us,  it  is  clear  that  Franks,  being 
In  insolvent  circumstances,  made  an  assignment  for  the 
benefit  of  certain  of  his  creditors ;  and  the  only  question  is 
whether  he  made  it  voluntarily,  that  is,  whether  he  made 
it  of  his  own  proper  motion,  or  on  the  suggestion  of  a 
creditor :  and  it  appears  to  us,  on  the  facts  proved  at  the 
trial,  that  the  deed  must  be  taken  to  be  a  voluntary  deed ; 
for  it  was  by  Franks  that  the  creditors  were  convened,  and 
by  his  agent  instructions  were  given  for  drawing  the  deed ; 
and  upon  that  account  the  deed  appears  to  us  to  be  frau- 
dulent and  void  as  against  the  assignees. 

But  it  is  urged,  that,  even  if  the  deed  is  void,  yet 
Franks,  being  tenant  of  the  house  and  shop,  had  the  power 
to  imderlet  the  shop  to  the  plaintiflT,  and  must  be  taken 
to  have  done  so,  and  such  underlease  will  be  good  against 
his  assignees.  But  it  is  to  be  observed,  that,  sitex  the  exe- 
cution of  the  deed  of  assignment,  Franks  and  his  family 
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oontinned  to  occupy  the  bouae  as  before^  the  business  of  1841. 
the  shop  being  still  carried  on  by  Thompson ;  and  it  does 
not  i^pear  to  us  that  Thompson  is  to  be  looked  upon  as 
hxring  an  interest  as  underlessee  of  the  shop^  no  agree- 
meat  to  t&at  effect  having  been  made;  but  that  he  is  to  be 
OQOsidered  as  using  the  shop  for  the  purpose  of  carrying  on 
the  tnde  by  the  leave  and  license  of  Franks^  in  whom  the 
iaterest  as  tenant  remained  until  it  passed  to  the  defend- 
antSy  his  assignees,  who  would  consequently  be  well  entitled 
to  enter  into  the  shop ;  and  to  that  extent  the  justification 
ai  &e  defendants  is  sufficient.  But  we  are  unable  to  see 
say  ground  on  which  the  sale  by  the  defendants  of  that 
portion  of  the  goods  in  the  shop  which  had  been  sent  in  by 
the  pbdntaff,  and  were  his  undisputed  property,  can  be  jus- 
tified. No  answer  has  been  given  to  this  part  of  the  case. 
On  the  whole,  therefore,  we  are  of  opinion  that  there  is  no 
gnrand  for  entering  a  nonsuit^  but  that  a  verdict  should  be 
entered  for  the  defendant  on  the  second  issue,  and  that 
the  verdict  for  the  plaintiff  on  the  other  issues  should 
stand* 

It  was  ctgected,  that,  if  the  shop  was  not  the  shop  of  the 
plainti^  the  20s,  damages  must  be  considered  as  given  in 
part  for  a  trespass  which  is  justified ;  but  the  jury  having 
found  their  damages  on  the  fifth  issue,  in  which  the  de- 
fendants have  paid  their  money  into  court  generally  on  all 
tlie  trespasses  in  the  declaration,  and  offered  the  issue 
whether  more  was  due,  we  think  the  defendants  are  not  to 
be  held  at  hherty  to  object  to  the  finding  of  the  jury  as  to 
the  20t,,  because  such  finding  is  equally  general  with  the 
:  which  the  defendants  themselves  had  offered. 

Bule  discharged. 
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1841. 

Thurtday, 
Nov.  25t/i. 

An  action  had 
been  brought 
by  an  attorney 
to  recover  the 
amount  of  cer- 
Uin  bills  of 
cosU,  including 
costs  incurred 
on  an  appeal  to 
the  House  of 
Lords.     The 
usual  order 
having  been 
obtained  on  the 
part  of  the  de- 
fendant for  tax- 
ation, that  por- 
tion of  the  bills 
which  related 
to  business 
done  in  the 
House  of  Lords 
was  referred  to 
the  proper  tax- 
ing officer  of 
the  House:—- 
Held,  that,  at 
between  ike 
partiee,  the 
plaintiff  was  in 
the  first  in- 
stance bound 
to  pay  the  fees 
necessary  for 
obtaining  the 
certificate  of 
that  officer. 


Becke  V,  Cattell. 

IhE  plaiQti£P,  a  country  attorney,  having  brought  an 
action  to  recoyer  the  amount  of  certain  bills  of  costs  for 
business  done  for  the  defendant,  Messrs.  Austen  k  Hob- 
son,  as  agents  for  the  defendant's  attorney,  obtained  a 
judge's  order,  upon  the  usual  terms,  for  referring  to  taxa- 
tion as  well  the  bills  that  had  already  been  delivered  as 
certain  other  bills  which  the  plaintiff  was  ordered  to  deliver 
within  a  limited  time.  One  of  these  bills  being  for  busi- 
ness done  in  the  House  of  Lords  upon  an  appeal,  it  was 
referred  to  Mr.  Falk,  an  officer  of  the  House,  for  taxation. 
The  bill  was  accordingly  left  with  Mr.  Palk  by  Messrs. 
Austen  &  Hobson,  and  several  appointments  attended  by 
them  as  agents  for  the  defendant.  But,  the  taxation 
being  completed,  Messrs.  Austen  &  Hobson  declined  to 
apply  for  Mr.  Palk's  certificate  (without  which  the  Master's 
allocatur  could  not  be  obtained),  on  the  ground  that  the 
defendant  had  become  insolvent,  and  that  they  had  received 
no  instructions  from  his  attorney  so  to  do.  The  plaintiff 
thereupon  took  out  a  summons  calling  upon  Messrs.  Austen 
&  Hobson  to  shew  cause  why  they  should  not  procure  such 
certificate.  The  summons  was  attended  before  Coltman,  J.| 
who  made  the  following  otder : — "  That  the  defendant  do 
procure  the  certificate,  or,  in  default  thereof,  that  the 
plaintiff  be  at  liberty  to  obtain  it,  and  that  the  Master 
allow  the  costs  thereof,  and  of  this  order^  on  taxation." 
The  plaintiff  declined  to  draw  up  this  order,  inasmuch  as  it 
would  impose  upon  him  the  payment  of  Mr.  Palk's  fees, 
amounting  to  about  20/.,  an  outlay  he  did  not  under 
the  drctmistances  think  desirable.  Upon  an  affidavit  of 
these  facts — 


fVilde,  Serjeant,  in  Trinity  Term  last,  obtained  a  rule 
calling  upon  the  defendant  and  Mr.  Austen  to  shew  cause 


MICHAELMAS  TERM,  5  VICTORIjB.  247 

why  Mr.  Austen  should  not  within  a  week  procure  the  1841* 
certificate  of  Mr.  Palk  of  the  amount  of  costs  allowed  by 
him  to  the  plaintiff,  or  why,  in  default  of  his  so  doing,  the 
Master  should  not  be  at  liberty  to  allow  to  the  plaintiff 
the  amount  of  the  costs  allowed  by  Mr.  Palk,  on  such 
amount  being  verified  by  the  plaintiff  or  his  agent,  and 
why  Mr.  Austen  or  Mr.  Gery  (the  country  attorney  for  the 
defendant)  should  not  refund  to  the  plaintiff  so  much  as  he 
might  pay  to  Mr.  Palk  in  order  to  obtain  his  certificate.— 
The  learned  Seijeant  submitted,  that,  inasmuch  as  the 
officer  of  the  House  of  Lords  was  put  in  motion  by  Messrsl 
Austen  ft  Hobaon,  it  was  their  duty  to  do  all  that  was 
neeeseary  to  perfect  the  proceedings. 

GoaSsm,  Serjeant,  on  a  former  day  in  this  term,  shewed 
cause. — ^He  submitted,  that,  whatever  might  have  been  the 
result  had  the  application  been  made  on  behalf  of  Mr.  Palk j 
the  taxing  officer  of  the  House  of  Lords,  there  was  neither 
piindple  nor  authority  for  holding  either  the  attorney 
or  the  town  agents  bound,  as  between  the  parties,  to  dis- 
burse money  for  the  purpose  of  obtaining  the  certificate 
in  goestion. 

fViUe,  Serjeant,  in  support  of  his  rule. — ^The  town  agent 
is  the  party  to  whom  alone  the  officers  of  the  court  can  look 
tar  dieir  fees.  It  is  the  person  who  puts  them  in  motion, 
and  canaes  the  business  to  be  done,  that  must  pay  for  it. 
In  Ex  parte  Griffiths,  2  Rose,  B.  C.  342,  1  Madd.  56,  the 
solicitor  to  the  commission  was  held  responsible  to  the 
commissioners  for  their  fees.  Sir  T.  Plumer,  V.  C,  there 
said :  '^  The  solicitor  has  mistaken  his  duty.  Having  un- 
dertaken to  act  under  these  five  commissioners,  he  was 
bound  to  pay  the  commissioners  their  fees.  Commissioners 
must  attend :  it  is  a  duty  upon  them  which  they  cannot 
refuse :  they  have  no  discretion ;  and  have  a  right  toi  the 
payment  of  their  fees  at  each  meeting;  and  the  hand  for 
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1841;  paying  them  must  of  necessity  be  the  solictor;  fiir,  the 
petitioning-creditor^  or  the  assignees,  are  not  necessarily 
present*  It  is  the  habit  for  the  solicitor  to  pay  the  fees 
at  each  meeting,  just  as  an  attorney  pays  a  special  jury. 
The  commissioners  in  the  one  case,  or  the  special  jurymen 
in  the  other,  ore  not  to  be  sent  seeking  here  and  there  for 
their  fees.  No  persons  iroiaid  act  as  oommisaaoners  if  such 
difficulties  arose.  13ie  fees  are  to  be  paid  on  the  spot  to 
the  commissioners;  and  the  attorney  ought  not  to  summon 
them  to  meet  unless  he  ia  prepared  to  discharge  them. 
The  commissioners  haye  no  lien  on  the  proceedings,  nor 
can  ihey  refuse  attendance  tmder  the  commission:  their 
only  remedy,  therefore,  if  not  paid  their  fees,  is,  by  peti* 
tion.  Much  to  the  honour  of  the  profession,  this  is  the 
first  case  of  the  kind,  and  I  trust  it  will  be  the  hst." 
[Tlndalf  C.  J. — Suj^ose  this  the  simple  case  of  a  r^erence 
to  one  of  the  officers  of  our  own  court  of  a  bill  for  bosmess 
done  here — is  there  any  authority  for  saying,  that,  in  such 
case,  the  agent  could  be  compelled  to  pay  the  fees  in  the 
first  instanoe  ?  Does  not  the  party  who  wishes  to  enforce 
the  allocatur  usually  pay  the  fees?]  It  ia  for  the  party 
whose  duty  it  is  to  prosecute  the  order  for  taxation  to  pay 
the  Master's  fees.  [Matde,  J. — Should  not  the  plaintiff 
have  treated  this  rather  as  a  non-prosecution  of  the  order 
for  the  taxati(m  ?]  Possibly  he  might  so  have  shaped  his 
motion :  but  it  does  not  lie  in  the  mouth  of  the  other  side 
to  say  so.  The  court  will  not  permit  the  officer  to  be  de- 
frauded of  his  proper  fees :  and  they  clearly  have,  in  virtae 
of  their  general  jurisdiction,  power  over  one  of  their  own 
officers  who  improperly  forbears  to  do  justice  in  this 
respect,  and  throws  an  impediment  in  the  way  of  the 
prosecution  of  an  order  which  he  has  himself  obtained. 

Cur.  adv.  vult. 

TiNDAL,  C  J.,  now  delivered  the  judgment  of  the  court 
This  was  a  rule  obtained  hy  the  plaintiff^  an  attorney,  who 
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bad  farooglit  «n  action  for  his  bills  of  costs  against  tlie  de«  1841. 
fendsnt  his  dient,  in  substance  and  effect  calling  on  the 
defendant  and  Mr.  Austen,  the  London  agent  for  the  de- 
fendani^  to  shew  cause  why  he,  Mr.  Austen,  or  Mr.  Gery, 
the  coDDtry  attorney  of  the  defendant,  should  not  pay  to 
tiie  phintiff  audi  sum  of  money  as  might  be  paid  by  the 
pUntiff  to  obtain  the  certificate  of  Mr.  Palk,  the  taxing 
officer  of  the  House  of  Lords.  The  bill  of  costs  on  which 
this  action  was  brought,  and  certain  ether  bills  of  costs  in 
some  eqinty  suits,  and  abo  in  an  appeal  to  the  House  of 
Lords,  had  been  referred  to  one  of  the  Masters  of  this 
court  under  a  judge's  order,  to  be  taxed,  and  the  Master, 
in  usual  course  of  business,  had  sent  the  bill  which  re- 
lated to  business  done  in  the  House  of  Lords  to  Mr.  Palk, 
the  taxing  officer  of  the  House  of  Lords,  in  order  to  obtain 
his  certificate;  but,  the  defendant  having  become  insol- 
vent, no  one  was  willing  to  take  up  the  certificate,  as  the 
fees  for  the  taxation  amounted  to  a  considerable  sum. 
TUa  application,  therefore,  seeks  to  compel  the  defendant'a 
agent  in  London  to  procure  the  certificate  and  to  pay  the 
tsxing  fees.  The  question  before  us  is  in  effect  the  same, 
and  must  be  dedded  on  the  same  prindple,  as  if  there  had 
been  no  reference  to  the  House  of  Lords,  but  the  applica- 
tion had  been  made  to  compel  the  London  agent  to  pay 
the  fees  of  the  Masters'  office  for  obtaining  the  Master's 
aDocatnr  of  the  costs  upon  a  biU  referred  for  taxation. 

What  might  have  been  the  effect  of  such  an  application, 
if  made  on  the  part  of  the  Master  or  any  other  officer,  it  is 
not  necessary  to  determine.  In  the  case  of  such  an  ap- 
pbeation,  the  prindple  laid  down  in  Es  parte  Griffiths,  3 
Bose,  B.  C.  342,  1  Madd.  56,  might  possibly  have  applied; 
and,  as  no  one  appeared  before  the  Master  but  the  London 
^ent,  it  might  well  be  argued  that  the  officers  looked  to 
him  only,  not  to  the  country  attorney  or  the  client,  for  the 
fees  due  to  them  for  taxation  of  the  bill.  Sut  this  is  an 
sqiphcation  by  the  pl^ntiff  in  the  action^  and  we  are 
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unable  to  see  any  principle  on  which  we  can  enforce  any' 
remedy  against  the  London  agent  of  the  defendant  in 
favour  of  the  plaintiff.  No  authority  has  been  dted  for 
our  interference;  and  it  would  obviously  be  open  to  this 
inconvenience,  that  we  might  enable  the  plaintiff  to  receive 
the  costs  of  taxation,  before  it  has  been  determined  whe- 
ther the  plaintiff  himself  is  not  bound  to  pay  the  costs,  by 
reason  of  more  than  a  sixth  part  of  the  amount  of  his  bill 
having  been  taken  off  on  taxation. 

We  therefore  feel  ourselves  bound  to  refuse  this  appli- 
cation, 

Bule  discharged^  without  costs. 


Thursday,  DotTGLAS  V,  Chalii  and  Another, 

Nov.  25ih.      f-p 

By  certain  local  X  HIS  was  an  action  of  debt  brought  by  the  plaintiff  as 
the* paving*  *°  clcrk  to  the  commissioners  appointed  and  acting  under  and 
watching,  light-  by  virtue  of  the  41  Geo.  8,  c.  cxxxi,  the  48  Geo.  8,  c.  cxxxix, 

fng,  and  im-  . 

proving  the  and  the  55  Geo.  8,  c.  xxv,  local  acts  for  a  district  within 
Jn'the'parish  of  *^®  jurisdiction  of  the  general  Metropolitan  paving  act  57 
fhi  rommul  ^^^'  ^'  ^'  ^^^'  ^  recover  from  the  defendants  71112s.,  being 
■ioners  were  the  amouut  of  three  several  rates  or  assessments  of  23Z.  14#. 
to  make  one  or  cach,  alleged  to  have  been  made  by  the  said  commissioners 

more  rate  or 
rates  for  the 

purpose  of  paving,  repairing,  cleansing,  lighting,  and  watching,  upon  all  houses,  &c.,  within  the 
limits  of  the  acts;  and  also  one  or  more  rate  or  rates  for  the  purpose  of  forming,  making,  in- 
closing,  planting,  ornamenting,  and  embellishing  the  centres  or  areas  of  the  squares  in  the 
same  parish,  to  be  laid  and  assessed  on  the  houses  and  buildings  to  be  erected  and  built  and 
encompass  the  said  squares.  By  the  general  Metropolis  paving  act,  67  Geo.  3,  c.  zxiz,  s.  24*, 
it  is  enacted  that  it  shall  be  lawful  for  the  persons  who  under  any  local  act  are  empowered  to 
make  rates  for  paving,  ftc,  either  separately  or  jointly  with  other  purposes,  to  make  any  sach 
rates  as  shall  be  necessary  for  paving  &c.  pursuant  to  the  direction  of  the  local  acts  and  of  that 
act,  and  for  the  payment  of  debts,  &c.,  either  separately  or  Jointly  for  other  purposes,  as  to 
such  persons  shall  seem  reasonable,  and  such  rates,  and  all  rates  and  assessments  made  with 
respect  to  paving,  either  separately  or  jointly  with  any  other  purpose,  by  virtue  of  any  local 
act  or  that  act,  shall  be  laid  upon  every  person  who  shall  inhabit  &c.  any  messuage  &c.  within 
any  of  the  streets  within  the  district: — Held,  that  a  joint  rate  professing  to  be  made  by  the 
local  commissioners  "  for  the  purposes  of  the  same  acts,"  was  bad,  inasmuch  as  one  of  thoae 
purposes  (the  embellishing  &c.  of  squares)  was  applicable  only  to  a  particular  class  of  persons 
distinct  from  the  general  body  of  the  inhabitants. 
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on  the  8th  Jane^  1836,  the  14th  December,  1836,  and  the        1841. 
14th  June,  1837,  respectively.  Plea — ^nunquam  indebitatus. 

The  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the 
sittings  atWestminster  after  Michaelmas  Term,  1 888,  when 
a  verdict  was  found  for  the  plaintiff  subject  to  the  follow- 
ing^ caa^  with  liberty  to  either  party  to  turn  it  into  a 
special  Terdict  [which  was  afterwards  done]  : — 

The  durch  in  respect  of  which  the  alleged  rates  or 
assessments  were  made  is  the  new  parish  chnrch  erected 
under  the  provisions  of  the  local  act  66  Oreo.  3,  c.  xulIx, 
and  the  1  &  2  Geo.  4,  c.  xxiv.  It  is  situate  in  the  New  ' 
Boad^  in  the  parish  of  St.  Pancras.  The  South  side  of  the  Abuttib  of  the 
church  abuts  upon  private  dwellings,  the  West  upon  Enston 
Square,  the  North  upon  the  New  Road,  and  the  East  upon 
Duke's  Bow,  all  in  the  same  parish.  The  foot  and  carriage^ 
ways  on  the  Eastern  and  Western  sides,  and  the  foot-way  on 
the  North  side,  are  within  the  limits  of  the  local  paving 
acts,  41  Geo.  3,  c.  cxxxi^  43  Geo.  3,  c.  cxxxix,  and  55  Geo.  3, 
c  XXV ;  but  the  carriage-way  on  the  North  side  is  not 
within  the  limits  of  those  acts.  The  foot-ways  only  are 
paved  with  flag-stone,  the  carriage-way  on  the  West  side  is 
macadamized,  that  on  the  East  side  is  partly  so  and  partly 
gravelled. 

The  said  New  Boad,  at  the  time  of  the  passing  of  the  New  Road  for- 
57  Geo.  3,  c.  xxix,  the  general  act  for  paving  the  streets  of  JSkefroadT"* 
the  Metropolis,  was  a  tnmpike-road;  but  by  the  10  Geo.  4,  J?"]^*^"*""®" 
c.li3^  ss.  7,  8,  the  same  (amongst  others)  was  directed  from 
thenceforth  to  be  deemed  and  considered  to  be  a  common 
hi^way,  and  to  be  maintained  and  repaired  as  such ;   and 
by  s.  11  it  was  further  enacted  that  the  same  should  be 
subject  to  the  same  control  and  management,  and  be  re- 
paired and  maintained  from  the  same  funds  as  the  high- 
ways and  footpaths  within  the  said  parish  were  by  law 
snbject  and  liable  to  and  chargeable  upon.    By  the  59  Vestry  acr. 
Geo.  3,  c.  xxxix,  s.  70,  an  act  for  establishing  a  select  vestry 
in  the  said  parish^  and  for  other  purposes  relating  thereto, 
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1841.        provision  was  made  for  the  repair  of  the  highways  and 
footpaths  within  the  said  parish. 

The  said  foot-way  npon  the  North  side  of  the  church  waa 
part  of  the  footpaths  referred  to  by  the  last-mentioned 
enactment ;  and  the  directors  of  the  poor  of  the  said  parish 
.  have  from  time  to  time  exercised  and  still  continue  to 
exercise  the  power  thereby  given  to  them  to  appropriate 
part  of  the  rates  raised  every  year  under  the  same  act  for 
the  purposes  mentioned  in  the  said  section. 
First  rate—  A  copy  of  the  rate  of  the  8th  June,  1836,  was  then  set 

'  ""**^  •  out.  It  was  described  as  an  assessment  of  6d,  in  the 
pound  at  a  rack  rent,  made  the  8th  June,  1836,  by  the 
oommissioAcrs  authorized  to  carry  into  execution  the  several 
acts  before  mentioned, ''  upon  the  inhabitants,  occupiers,  or 
owners  of  houses,  shops,  warehouses,  coach-houses,  stables, 
cellars,  vaxQts,  buildings,  tenements,  or  hereditaments,  lands, 
and  grounds  in  the  several  streets,  squares,  and  places 
thereinafter  mentioned,  for  half  a  year,  commencing  from 
the  25th  March  then  last  past,  one  half  of  the  rate  to  be 
payable  at  or  immediately  after  Midsummer  Day  next,  and 
the  other  half  at  or  immediately  after  Michaelmas  Day 
next.'^  The  defendants  (churchwardens)  and  the  church 
trustees,  were  assessed  at  232.  14^.,  in  respect  of  1422 
square  yards  of  foot  and  carriage-way,  at  4J.  per  yard  ; 
and  the  document  concluded  thus : — "  We  the  commis- 
sioners appointed  for  carrying  into  execution  the  before- 
mentioned  acts  of  parliament  of  the  41st,  43rd,  55th,  and 
67th  years  of  the  reign  of  King  G^rge  the  Third,  Ao,for 
the  purposes  of  the  same  acts,  order  and  make  the  rate  or 
assessment  stated  in  the  foregoing  pages,  and  do  direct 
the  same  to  be  paid  to  our  collector  Mr.  C.  H.  Sponge  of 
&c.  As  witness  our  hands,^'  &c.  The  rate  was  signed  by 
sue  commissioners. 

The  1422  square  yards  of  foot  and  carriage-way  men* 
tioned  in  the  said  alleged  rate,  comprise  one  half  of  the 
entire  width  of  the  carriage  and  foot-way  on  the  Western 
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side  of  the  said  church,  and  the  entire  width  of  the  foot-         1841. 
way  on  the  North  side  thereof,  and  one-half  of  the  entire 
width  of  80  much  of  the  carriage  and  foot-ways  on  the 
Eastern  side  as  extend  from  the  rear  of  the  said  church 
to  the  kirb  in  Duke's  Row. 

The  said  alleged  rate  was  made  in  consequence  of  a 
resolution  of  the  commissioners  appointed  for  carrying 
into  execution  the  said  acts  of  parliament,  at  a  general 
meeting  of  the  commissioners  held  in  the  board  room  at 
the  commissioners'  offices  in  Edward  Street,  on  Wednes- 
day, the  8th  June,  1836,  at  which  twenty  commissioners 
were  present.    The  resolution  was  as  follows : — 

*'  Resolved — ^That  a  rate  of  6d.  in  the  pound  at  a  rack  Resolution. 
rent  be  made,  for  repairing,  cleansing,  and  lighting  the 
aeyeral  streets,  squares,  and  other  places,  for  the  half  year, 
from  Lady  Day  last  to  Michaelmas  Day  next,  one  half  of 
the  rate  to  be  paid  at  or  immediately  after  Midsummer 
Day  next,  and  the  other  at  or  immediately  after  Michael- 
mas Day  next.'' 

The  said  resolution  was  confirmed  at  the  next  meeting  Confirmaiion. 
of  the  commissioners,  which  was  holden  on  the  13th  July 
then  next  following,  and  at  which  were  present  twenty 
oommissioners;  and  the  minutes  of  the  meeting  at  which  Signature  of 
the  said  resolution  was  passed,  and  the  minutes  of  the 
meeting  at  which  the  same  was  confirmed,  were  respec* 
tively  signed  by  the  chairman  of  such  respective  meetings, 
and  abo  by  the  derk  of  the  commissioners. 

The  alleged  rate  above  mentioned  was  not  signed  at  that  Rate  iigned 

®  .        .  Sept.  14,  18S0. 

meeting,  or  on  the  day  on  which  it  bears  date,  but  at  a 
subsequent  meeting  held  on  the  14th  September,  1836, 
and  not  before.  At  such  last-mentioned  meeting  were 
present  sixteen  commissioners.  Five,  and  five  only,  of  the 
eomimi$8umer8  who  signed  the  rate  were  present  at  the  said 
previoos  meeting  at  which  the  resolution  was  passed,  and 
aU*  were  present  at  the  meeting  at  which  the  resolution  *  See  note  {fiO) 
was  confirmed.  »"""••"'• 
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Resolution  for 
MseMing  the 
ehurek  trut^ 


Resolution  to 
assess  the 
ehurckwar' 


Between  the  passing  and  confirming  of  the  said  reso- 
lution in  consequence  of  which  the  rate  was  made  and  the 
signing  of  the  rate^  the  rate  was  prepared  for  signature. 

At  the  meeting  last  above  mentioned  [14th  September, 
1836],  the  attention  of  the  board  having  been  called  to  a 
negotiation  which  took  place  in  the  years  1822  and  1830 
between  the  commissioners  of  the  said  trust  and  the  church 
trustees  of  the  parish  of  St.  Pancras,  for  paving,  hghting, 
and  watching  round  St.  Pancras  Church,  it  was  resolved— 
"  That  the  trustees  for  building  a  new  church,  &c.,  in  the 
parish  of  St.  Pancras  should  be  rated  for  1422  square  yards 
of  foot  and  carriage-way  paving  round  St.  Pancras  Church 
in  the  New  Boad,  at  the  rate  of  4<^.  per  square  yard,  such 
rate  to  commence  from  the  25th  March  last ;  and  that  the 
said  trustees  should  also  be  rated  for  watering  round  the 
said  church  for  1908  square  yards,  at  the  rate  of  Id.  per 
square  yard,  to  commence  from  the  25th  of  March  last.'' 
This  resolution  was  the  first  determination  of  the  commis- 
sioners to  rate  or  assess  the  church  or  the  church  trustees 
in  the  said  alleged  rate  for  the  half-year  commencing  the 
25th  March,  1836. 

The  said  church  had  not,  nor  had  the  trustees  thereof, 
or  the  churchwardens  of  the  said  parish,  ever  been  rated  or 
assessed  in  any  rate  or  assessment  made  prior  to  the  alleged 
rate  of  the  8th  June,  1836.  The  said  alleged  rate  was  first 
demanded  by  the  collector  firom  Messrs.  Tims  &  Scadding, 
the  clerk  to  the  church  trustees  of  St.  Pancras,  on  the 
28rd  November,  1836. 

At  a  meeting  of  the  commissioners,  held  on  the  14th 
December,  1886,  at  which  eighteen  commissioners  were 
present,  the  collector  reported  that  he  had  made  application 
to  the  clerk  to  the  church  trustees  for  the  rate  assessed  for 
St.  Pancras  Church,  when  he  stated  that  the  church  tros- 
tees  were  not  liable ;  and  it  was  resolved  ''that  the  church- 
wardens of  this  parish  be  assessed  on  the  present  rate  for 
St.  Pancras  Church,  in  addition  to  the  church  trustees  and 
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Messn.  Tims  &  Scadding,  their  clerk/'  This  resolution  1841. 
iras  confirmed  at  the  next  meeting  of  the  commissioners^ 
wliich  was'holden  on  the  28th  December^  and  at  which 
were  present  nine  commissioners.  The  minutes  of  the 
meeting  at  which  the  resolution  was  passed^  and  the 
minutes  of  the  meeting  at  which  the  same  was  confirmed, 
were  respectively  signed  by  the  chairman  of  such  respective 
meetings^  and  also  by  the  clerk  of  the  commissioners. 

The  above  rate  was  first  demanded  by  the  collector  from 
the  defendants  on  the  28rd  December,  1836. 

[The  other  two  rates  were  stated  to  have  been  made 
under  nearly  similar  circumstances  (48),  and  to  have  been 
in  like  manner  demanded  by  the  collector.] 

The  plaintiff  did  not  prove  that  these  rates,  or  either  of  PuUicaUon. 
them^  were  or  was  ever  published. 

He  plaintiff  was  a  commissioner  at  the  time  the  first  rate 
was  resolved  upon.  He  acted  as  clerk,  and  ceased  to  be  a 
oimmissioner,  before  the  first  rate  was  signed.  The  plain- 
tiff acted  as  clerk  to  the  commissioners  at  the  times  when 
the  two  last-mentioned  rates  were  signed  and  the  several 
resolutions  relating  to  the  two  last  rates  were  made  and 
ccHifirmed,  and  at  which  this  action  was  commenced :  but 
no  ai^iouitment  in  writing  of  the  plaintiff  as  such  clerk  was 
proved.  * 


(48)  The  moiliition  for  the  se- 
cond  rate  was  paned  at  a  meeting 
of  the  14  th  December,  1836,  at 
wfaich  eijfkieen  commissioners  were 
pKKBt:  it  was  confirmed  on  the 
ISih,  at  a  meeting  at  which  nine 
eonmissioners  were  present:  and 
it  was  signed  (at  a  meeting  of  the 
8th  Bfarcb,  1837,  at  which  sixteen 
tanaaammen  were  present)  by 
J9e^  all  of  whom  were  present 
when  the  resolution  was  made,  but 
three  of  them  only  at  the  meeting 
at  which  it  was  confirmed. 


The  resolution  for  the  third  rate 
was  passed  at  a  meeting  of  the 
14th  June,  1837,  at  which  eleven 
commissioners  were  present:  it 
was  confirmed  on  the  12th  July, 
but  the  case  did  not  state  how 
many  commissioners  were  present 
on  that  occasion  :  it  was  signed  by 
Jitfe  commissioners,  all  of  whom 
were  present  at  the  passing  of  the 
resolution;  and  at  the  meeting  at 
which  it  was  so  signed,  the  13th 
September,  1837,/oiir^efii  commis- 
rioners  were  present 
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missionen. 


Resolution  of 
the  directors  of 
the  poor — 
Nov.  19, 1822. 


The  defendants  were  at  the  several  times  when  the  said 
rates  were  respectively  made,  and  when  this  action  was 
commenced,  the  churchwardens  of  the  said  pansh.  The 
chnrch  trustees  are  the  trustees  appointed  and  acting  under 
the  acts  of  the  56  Geo.  3,  c.  xxxix,  and  1  &  2  Greo.  4s, 
c.  xxiv.  Messrs.  Tims  &  Scadding  are  the  clerks  to  the 
trustees  under  the  same  acts.  The  church  at  the  times 
when  the  said  rates  were  made  was  a  finished  building,  and 
used  as  the  parish  church ;  and  the  same  is  not,  nor  are 
the  defendants  or  the  church  trustees,  rated  otherwise  thau 
in  the  said  assessments.  The  churchwardens  of  the  parish 
are  by  virtue  of  their  office  trustees  of  the  church. 

In  the  year  1822,  an  arrangement  was  made  betweea 
the  vestry  and  directors  of  the  poor  on  the  one  side,  and 
the  then  commissioners  for  paving  the  Southampton  estates 
on  the  other,  by  which,  for  and  in  consideration  of  250/. 
paid  by  the  directors  to  the  paving  commissioners  (being 
about  the  cost  price  of  the  original  outlay),  the  commia^ 
sioners  agreed  to  pave  the  foot-pavement  on  the  North  and 
West  sides  of  the  church  ground ;  and,  in  consideration  of 
60/.  (being  about  the  cost  price  of  the  gas-posts,  columns^ 
and  lanterns,  the  commissioners  agreed  to  light  and  watch 
the  East  and  West  sides  thereof. 

The  original  minute  of  the  first  deliberation  of  the  said 
directors  upon  the  subject,  is  as  follows : — "  1822.  Nov.  19. 
The  board  having  adverted  to  the  subject  of  the  paving  the 
paths  on  the  North  and  West  sides  of  the  church,  instead 
of  gravelling  the  same,  and  an  estimate  of  the  expense 
being  presented,  amounting  to  250/. ;  and  the  state  of  the 
several  approaches  to  the  church  being  also  adverted  to, 
especially  on  the  North  and  South  sides  of  the  New  Road^ 
from  the  end  of  Southampton  Place  and  Euston  Place :  it 
was  resolved  unanimously,  that  the  derk  be  instructed  to 
make  the  necessary  arrangements  with  the  commissioners 
for  paving  the  Southampton  estates,  for  the  purpose  of 
paving  the  foot-paths  round  the  church  and  the  several 
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approaches  thereto,  and  that  the  arrangement,  when  com-        1841. 


Douglas 


pletedj  be  immediately  carried  into  eflfect/' 

The  original  minute  of  the  first  deli  beration  of  the  paving  v. 

commissioners  npon  the  same  subiect,  is  as  follows: — 

**       '  Resolution  of 

''  1822,  Nov.  21.     Besolved  unanimously,  that,  in  the  the  paving  com- 

opinion  of  this  Board,  it  will  be  expedient  to  pave  the  Nov!  21*"  822. 

foot-way  on  the  North  and  South  sides  of  the  New  Boad,    - 

between  the  West  and  East  sides  of  Euston  Square,  and 

also  the  foot-way  on  the  North  and  West  sides  of  the  new 

church  ground,  with  Yorkshire  paving  and  Moor  stone 

kirb,  and  also  the  crossing  of  the  carriage-way  at  the  East 

end  of  the  square,  on  the  South  side,  with  purbeck  square 

stones :  that  such  paving  should  be  done  by  this  Board  if 

the  Board  of  directors  of  the  parish  wiU  pay  to  this  Board 

On  the  26th  of  the  same  month,  the  directors  met,  and.  Reflation  of 
after  taking  into  consideration  the  proposal  contained  in  ^ov.  26, 1822^ 
the  last-mentioned  resolution  of  the  commissioners/  as  well 
as  their  own  previous  resolution,  the  directors  resolved — 
**  That  so  much  of  the  resolution  of  the  last  meeting  of 
the  directors  as  refers  to  the  paving  of  the  North  and 
West  sides  of  the  church  be  immediately  carried  into  effect, 
and  that  the  expense  of  the  same  be  paid  by  this  Board, 
provided  such  expense  do  not  exceed  250/. ;  but  that  the 
consideration  of  the  remaining  part  of  the  subject  be  de- 
ferred imtil  the  opinion  of  the  vestry  be  ascertained 
thereon.'' 

This  last  resolution  on  the  part  of  the  directors  was  Resolution  of 
acceded  to  by  the  paving  commissioners  at  their  next  Ifoncr^Nov. 
meeting,  held  on  the  27th  November,  1822,  at  which  the  27, 1822. 
following  resolution  was  passed : — ''  That  the  foot-way  on 
the  North  and  West  sides  of  the  new  church  ground  be 
forthwith  paved  with  Yorkshire  paring  and  Moor  stone 
kirb,  the  Board  of  directors  of  the  poor  of  this  parish 
having  expressed  their  willingness  to  pay  to  this  Board 
250/.,  the  amount  of  the  costs  thereof."    And  it  was  at 
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1841.        the  same  meeting  of  the  commissioners  further  resolved — 
^'  that  the  farther  consideration  of  the  measure  of  paving 
the  foot- way  on  the  North  and  South  sides  of  the  New 
Boad,  between  the  West  and  East  ends  of  Euston  Square, 
be  postponed  till  after  the  subject  has  been  considered  by 
the  vestry  of  the  parish/' 
The  250/.  paid,      The  directors  at  their  next  meeting,  held  on  the  8rd 
ways  on  the      December  following,  resolved — '^  that  a  draft  for  250/.  be 
sJdea^of'the^***  now  issued  to  the   commissioners  of  the   Southampton 
church  paved,    paving  trust  for  the  purpose  of  paving  the  foot-ways  at  the 
North  and  West  sides  of  St.  Pancras  Church."    The  said 
sum  of  250/.  was  accordingly  paid,  and  the  foot-ways  on 
the  said  North  and  West  sides  were  forthwith  paved  by 
the  said  commissioners. 
Vestry  meeting,      On  the  4th  December,  1822,  the  vestry  of  the  parish  of 
'  St.  Pancras  proceeded,  pursuant  to  letters  of  summons 

issued  by  the  vestry  clerk,  to  receive  a  communication 
from  the  said  Board  of  directors  on  the  subject  of  contri* 
buting  a  proportion  of  the  expense  of  paving  the  foot-way 
on  the  North  and  South  sides  of  the  New  Boad,  from  the 
end  of  Southampton  Place  and  Euston  Place,  in  front  of 
the  area  of  Euston  Square  and  Brown's  nursery-ground 
(not  now  in  dispute),  out  of  the  monies  directed  by  the 
select  vestries  act  to  be  appropriated  for  the  repairs  of  the 
church  paths  of  the  said  parish ;  and  the  extract  frx>m  the 
minutes  of  the  general  meeting  of  the  directors  of  the 
26th  November  then  last,  hereinbefore  set  forth,  compiis- 
ing  the  said  resolutions  of  the  said  commissioners  of  the 
21st  November,  1822,  having  been  read  and  entered  in. 
the  minutes,  the  vestry  resolved — "  that  the  propositioik 
received  fi^m  the  Southampton  paving  trust  be  acceded 
to,  that  trust  bearing  the  entire  expense  of  repairing  and 
keeping  in  repair  the  whole  of  the  said  pavements  when. 
completed,  and  also  the  charge  for  watching  and  lighting 
the  whole  extent  of  such  pavements.^' 

The  vestry  having  thus  acceded  to  the  arrangement 
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originally  proposed  between  tlie  directors  and  paving  oom"  1841. 
missionersj  the  said  directors  and  paving  commissionerB 
(the  directors  being  sanctioned  by  the  resolutions  of  the 
Testary)  came  to  the  following  respective  resolutions,  as 
appears  firom  the  respective  minutes  of  the  directors  and 
commissioners : — 

From  the  directors'  minutes,  10th  December,  1822:—  Minute  of  the 

directors— -Dec* 

"Mr.  Tims  stated,  that,  in  conformity  with  the  minutes  of  lo,  1822. 
the  general  meeting  of  the  directors  of  the  26th  November 
last,  he  had  communicated  to  the  vestrymen  of  this  parish, 
at  the  general  quarterly  meeting  held  at  this  place  on 
Wednesday  last,  the  resolutions  and  proceedings  of  the 
Board  of  directors  on  the  subject  of  contributing  a  portion 
of  the  expense  of  paving  the  foot-ways  on  the  North  and 
South  sides  oi  the  New  Boad,  firom  the  end  of  Southamp- 
ton Place  and  Euston  Place,  in  front  of  the  area  of  Euston 
Square  and  Brown's  nursery-ground;  at  the  same  time 
laying  before  the  vestry  a  copy  of  the  proposition  received 
by  this  Board  firom  the  Sou^ampton  paving  trust  (as 
entered  in  the  said  minutes  of  the  26th  November  last), 
whereby  the  Southampton  paving  trust  agreed  to  the  ex- 
pediency of  paving  the  said  foot^way,  and  also  the  foot- 
way on  the  North  and  West  sides  of  the  new  church 
ground,  and  also  the  crossing  of  the  carriage-way  at  the 
£ast  end  of  the  Square,  on  the  South  side,  and  that  such 
paying  should  be  done  by  that  trust  if  this  Board  would 
pay  the  Southampton  paving  trust  for  the  same  works, 
600/.— Besolved,  that,  on  the  consideration  of  the  matter, 
the  vestry  agreed  to  the  following  resolutions,  viz.  that  the 
proposition  received  firom  the  Southampton  paving  trust 
be  acceded  to,  that  trust  bearing  the  entire  expense  of  re- 
pairing and  keeping  in  repair  the  whole  of  the  said  pave- 
ments when  completed,  and  also  the  charge  of  watching 
and  lighting  the  whole  extent  of  such  pavements :  That 
Mr.  Tims  was  then  desired  to  communicate  the  said 
resolution  of  the  vestry  to  this  Board  (viz.  to  the  oom- 
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Minutes  of  the 
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Minutes  of  the 
directors — 
Dec.  17,  1822. 


850/.  paid  to 
the  commis- 


Resolutions  of 
commissioners 
as  to  lighting 
and  watching. 


missioners)^  in  order  that  the  same  be  carried  into  exe-* 
cution." 

From  the  commissioners'  minutes^  12th  December,  1822. 
'^  Besolved  unanimously,  that,  on  payment  by  the  Board 
of  directors  of  the  poor  of  the  parish  to  this  Board  of  the 
sum  of  350/.,  the  foot-way  on  the  North  and  South  sides 
of  the  New  Boad  between  the  West  and  East  ends  of 
Euston  Square,  be  paved  with  Yorkshire  paving  and  Moor 
stone  kirb,  and  that  the  crossing  of  the  carriage-way  at 
the  East  end  of  the  Square,  on  the  South  side  of  the  road, 
be  also  paved  with  purbeck  square  stones ;  and  that  such 
pavements  be  kept  in  repair  by  this  Board.'' 

From  the  directors'  minutes  of  the  17th  December,  1822. 
^'  It  was  resolved  that  a  draft  for  350/.  be  now  issued  to 
the  commissioners  of  the  Southampton  paving  trust,  in 
completion  of  the  resolutions  of  the  vestry,  and  of  this 
Board,  in  regard  to  the  pavements  in  the  New  Boad  and 
on  the  North  and  West  sides  of  the  church  therein  re- 
ferred to ;  and  that  the  same  be  paid  to  Mr.  Loveridge 
forthwith." 

In  pursuance  of  the  contract  contained  in  the  said 
resolutions,  the  sum  of  350/.  was  paid  to  the  commis- 
sioners. 

The  plaintiff  objected  to  the  legality  of  this  contract^ 
and  denied  that  it  was  vaUd  or  binding  upon  the  present 
rate-payers  and  commissioners;  and  he  also  objected  to 
the  admissibility  of  any  evidence  of  such  contract,  and  to 
the  admissibility  of  the  above  resolutions  as  evidence  of  it. 

On  the  13th  December,  1824,  the  paving  commissioners 
came  to  the  following  resolution  respecting  lighting  and 
watching:— '^ Besolved,  that  it  is  expedient  to  light  and 
watch  the  foot-ways  on  the  North,  East,  and  West  sides 
of  the  new  church  ground;  and  that,  if  the  Board  of  di- 
rectors of  the  poor  of  this  parish  will  pay  to  this  trust  tKe 
sum  of  50/.,  this  Board  wiU  undertake  to  complete  tkxe 
same  and  receive  such  50/.  in  full  satisfaction  of   aay 
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diarge  or  rate  on  the  church  trust  for  the  future  for  such         1841. 
lighting  and  watching."  "^^ 

This  resolution,  with  the  consent  and  approbation  of  the  v. 

vestry,  was  acceded  to  by  the  directors,  and  was  carried 
into  effect  by  the  commissioners,  who  received  the  said 
sum  of  50/.  in  respect  thereof. 

The  said  sums  of  250/.  and  350/.  did  not  exceed  the 
original  cost  of  the  pavements  required  by  the  said  con- 
tracts under  which  the  commissioners  received  those  pay- 
ments. 

On  the  13th  May,  1830,  the  paving  commissioners  came  Resolution  of 
to  the  following  resolution: — ''Application  having  been  ^|>e commis- 
made  on  the  part  of  the  St.  Fancras  Church  trust  to  have  paving  the 
the  foot-way  on  the  Eastern  side  of  the  church  ground  the*  church 
paved,  the  trust  agreeing  to  defray  the  whole  expenses  ^^^'^^ 
thereof— Resolved,  that  the  paving  be  done  on  the  terms 
proposed/' 

'  The  commissioners  accordingly  paved  the  foot-way  on 
the  Eastern  side  of  the  church,  in  Duke^s  Bow ;  and,  on 
the  14th  December,  1830,  received  the  sum  of  72/.  from 
the  church  trustees  in  respect  of  the  same. 

[The  case  then  set  out  a  resolution  of  the  paving  com-  Cue  and 
nuasioners  of  the  10th  July,  1828,  appointing  a  committee  °p*°'°''' 
of  inquiry,  and  also  a  case  which  was  stated  by  such  com- 
mittee for  the  opinion  of  counsel,  with  counseFs  opinion 
thereon — as  to  the  validity  and  legal  effect  of  the  contracts 
above  mentioned  to  have  been  entered  into  by  the  com- 
missioners. These  were  objected  to  on  the  part  of  the 
plaintiff  as  irrelevant  and  inadmissible.] 

Until  the  rates  for  the  recovery  of  which  this  action  is 
brought  were  made,  neither  the  churchwardens  nor  the 
trustees  of  St.  Fancras  Church  were  rated  in  any  paving- 
rate  by  the  said  commissioners.  The  church  is  within  the 
limits  of  the  said  local  paving  acts.  The  said  foot-pave- 
ments are  lighted  by  the  commissioners.  The  road  or  way 
over  the  said  pavements  round  the  said  church,  is  an  open 
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1841,  public  waj.  The  foot-wajs  comprised  in  the  admeasure- 
ment in  respect  of  which  the  churchwardens  and  church 
trustees  are  rated,  were  paved  and  have  been  kept  in  re- 
pair by  the  commissioners.  The  carriage-wajs  have  been 
kept  in  repair  by  the  commissioners,  but  were  not  made 
by  them. 

The  pleadings  in  the  cause,  and  also  the  several  statutes 
referred  to,  were  to  be  taken  as  part  of  the  case. 
Question.  The  question  for  the  consideration  of  the  court  was — 

whether  the  plaintiff,  upon  the  facts  and  evidence  above 
stated,  was  entitled  to  recover  from  the  defendants  in  this 
action  the  amount  of  the  three  several  sums  of  23/.  149.  in 
the  said  rates  mentioned,  or  any  part  thereof.  If  the 
court  should  be  oi  opinion  that  the  plaintiff  was  entitled 
to  recover  the  whole  or  any  part  thereof,  then  a  verdict 
was  to  be  entered  for  the  plaintiff  for  the  amount  which 
the  court  might  think  him  entitled  to  recover.  But,  if 
the  court  should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover  the  same,  or  any  part  thereof,  then  a 
verdict  was  to  be  entered  for  the  defendants. 

The  case  was  argued  in  Easter  Term  last  (49). 


(49)  The  foflowing  points  were 
marked  for  argument : — 

For  the  plaintiff--l.  That  the 
action  was  properly  brought  in  the 
name  of  the  plaintiff  as  clerk  to  the 
paving  commissioners.  2.  That 
the  defendants^  as  churchwardens 
and  ex  officio  trustees  of  St.  Pan- 
eras  Church,  and  as  the  persons 
named  in  the  assessments  for  which 
the  action  was  brought,  were  the 
proper  persons  to  be  defendants. 
3.  That  the  assessment  of  the  de- 
fendants in  respect  of  the  church 
as  a  public  building,  is  within  the 
powers  given  to  the  commiisionera 
by  the  local  acts  of  parliament  and 
the  Metropolis  paving  act,  or  one 


of  them.  4.  That  an  error  or  ex« 
cess  in  the  admeasurement  upon 
which  the  defendants  were  assess- 
ed, would  not  be  a  defence  to  the 
action.  5.  That  the  several  rates 
on  which  the  action  was  brooglit 
were  good  both  in  form  and  sub- 
stance, and  were  made  by  the  re- 
quisite  number  of  commissioners^ 
at  meetings  legally  competent  for 
the  purpose.  6.  That  the  arrange- 
ment described  in  the  case  as  hay- 
ing been  made  between  former 
paving  commissioners  and  the  Tea- 
try  and  directors  of  the  poor,  did. 
not  exempt  the  defendants  from 
liability  to  be  rated,  and  could  hare 
no  legal  operation  on  the  powers  of 
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ChamneU^  Serjeant  [Bompas, 
with  liim),  for  the  plaintiff.— 

the  present  paving  comzniasionera, 
md  oagbt  not  to  be  received  in 
mdenee  in  this  canse.  7.  That 
the  report  aet  forth  in  the  case  waa 
not  evidence  of  any  of  the  facts 
therein  stated,  and  that  the  ar- 
nagement  described  therein,  and 
above  alhided  to,  was  not  establish- 
ed hf  any  l^al  evidence. 

For  the  defendants — 1.  That  the 
mtes  were  illegal  and  void.  2. 
That  the  chnrch  waa  not  liable  to 
be  rated.  3.  That  neither  the  de- 
fendants nor  the  church  trustees 
were  BaUe  to  be  rated  in  respect 
of  the  dmreh.  4.  That  the  rates 
were  not  made  or  signed  or  con- 
firmed by  a  proper  number  of  com- 
mnsooers,  or  at  meetings  duly  or 
iwupeily  ccmvened  or  held,  or  by 
the  coBimissioiiers  who  ought  to 
have  made  or  signed  them.  5. 
That  the  church  was  not  rated  by 
the  rates»  and  that  neither  the 
deAndaaCs  nor  the  trustees  were 
nte4  the  rate  not  being  on  public 
bitildiiigB,  &c^  bat  upon  inhabit- 
ants. 6.  That  the  rates,  as  re- 
gnded  the  church,  were  assessed 
opoaawroog  principle.  7.  That 
the  rates  were  ante-dated,  and  re- 
tn^ective.  8.  That  the  rates  were 
bad  opon  tiie  fitce  of  them,  for  the 
fidknring  amongst  other  reasons, 
vii.  that,  in  the  headings  thereof 
leqyectively,  they  were  declared 
and  professed  to  be  rates  of  a  cer- 
tua  Bum  in  the  pound  upon  the 
rack  rent,  upon  the  inhabitants, 
ftc,  and  not  upon  churches  or 
public  buildings,  although  they 
eontaiiied  an  assessment  in  respect 
of  the  dmrchr— that  the  r»tes  were 


Serjeant,  and  Theobald,  were 
—The  7th  section  of  the  41 

not  upon  the  church,  but  upon  the 
defendants  and  others  not  liable  to 
the  rates — that  the  assessment  ap- 
peared to  be  made  upon  a  certain 
number  of  square  yards  of  foot  and 
carriage-way,  and  not  of  pavements 
or  foot  and  carriage-way  pavements 
— that  they  did  not  shew  where 
such  foot  and  carriage-ways  lay — 
that  the  rates  did  not  sufficiently 
specify  the  objects  or  purposes  for 
which  they  were  made,  but  were 
made  generally,  far  the  purpotes  nf 
all  the  acts — that  they  professed  to 
be  rates  merely  upon  the  inhabit- 
ants &c.  specified  and  rated  in  the 
rates,  instead  of  being  rates  upon 
the  inhabitants  &c.  of  all  the  seve- 
ral streets  and  places  Sec,  within 
the  limits  of  the  acts  and  liable  to 
be  rated — that  the  defendants  were 
rated  personally,  and  not  as  church- 
wardens. 9.  That  the  defendants, 
having  been  rated  jointly  with 
others,  were  not  liable  to  be  sued 
alone ;  but  the  parties  rated  jointly 
with  them  should  have  been  made 
co-defendants.  10.  That  the  de- 
fendants were  not  liable  to  be  sued 
personally,  but  should  have  been 
sued,  if  at  all,  as  churchwardens. 
11.  That  the  rates  being  upon  the 
defendants  and  others  jointly  in  re* 
spect  of  the  church,  the  rate  was 
bad  altogether,  unless  they  wen 
all  liable  to  be  rated  jointly ;  and 
that  all  the  persons  rated  jointly 
were  not  liable.  12.  That  the 
church,  and  all  persons  who  would 
otherwise  be  liable  to  be  rated  in 
reject  of  the  church,  were  exempt- 
ed by  the  arrangement  stated  in 
the  case. 
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41  Geo.  3,  c. 
czxxi,  8.  7. 
Meetings  of 
commissionen. 


S.  37.    Rates 
to  be  made— 


opon  housety 

&C. 


for  embellish- 
ing centres  of 
squares.. 


Greo.  3,  c.  cxxxi^  amongst  other  things,  enacts,  that  the 
commissioners  appointed  by  the  act  shall  meet  at  such 
time  and  place  as  any  five  or  more  of  them  shall  appoint 
by  notice,  to  be  signed  by  them  and  afi^ed  on  the  church 
door  of  the  parish  at  least  ten  days  before  such  meetings 
in  order  to  put  the  act  in  execution,  and  shall  and  may 
then  and  from  time  to  time  afterwards  adjourn  themselves 
to  any  place  within  or  near  the  Umits  of  the  act;  and  that 
no  act  of  the  commissioners  shall  be  valid  unless  made  or 
done  at  some  meeting  to  be  held  by  virtue  of  the  act  (ex- 
cept the  calling  of  meetings),  and  that  all  the  powers  and 
authorities  by  the  act  granted  to  or  vested  in  the  commis- 
sioners appointed  or  to  be  appointed  by,  or  by  virtue 
thereof,  shall  and  may  from  time  to  time  be  exercised  by 
the  major  part  of  them  present  at  their  respective  meetings 
to  be  holden  as  aforesaid,  the  number  of  the  commissioners 
present  at  such  meeting  not  being  less  than  seven  for  the 
purpose  of  borrowing  money,  granting  annuities,  or  makiBg 
contracts,  and  not  being  less  than  five  in  any  other  case, 
unless  where  therein  otherwise  particularly  provided.   The 
37th  section,  for  raising  money  to  enable  the  commia* 
sioners  to  carry  the  several  purposes  of  the  act  into  ex- 
ecution, enacts  ''that  one  or  more  rate  or  rates,  assess- 
ment or  assessments,  shall,  for  the  purpose  of  repairinff, 
cleansing y  lighting,  watering,  and  watching  of  the  streets^ 
squares,  and  other  public  passages  and  places  which  shall  be 
within  the  limits  of  the  act,  be  laid  and  assessed  by  the  com- 
missioners once  in  every  year,  or  oftener  if  they  shall  judge  it 
needful,  upon  all  houses,  shops,  warehouses,  coach-houses^ 
stables,  cellars,  vaults,  buildings,  and  tenements,  in  any 
of  the  said  streets,  squares,  and  other  public  passages 
and  places,  in  such  sum  or  sums  of  money  as  the  commis- 
sioners shall  order  and  direct ;  and  that  one  or  more  rate 
or  rates,  assessment  or  assessments,  shall,  for  the  purpose 
of  forming,  making,  inclosing,  planting,  ornamenting,  and 
embellishing  the  said  centres  or  areas  of  the  said  squares. 
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be  in  like  maimer  made  and  assessed  on  the  honses  and         1841. 
bmldiiigs  to  be  erected  and  bnilt  and  encompass  the  said 
sqnaies,  in  snch  snm  or  sums  of  money  as  the  said  com- 
missioners shall  order  and  direct ;  but  so>  nevertheless^  as 
that  sQch  rate  or  rates,  assessment  or  assessments,  do  not 
exce^  in  the  whole  in  any  one  year  the  several  sums  of 
money  next  hereinafter  mentioned,  that  is  to   say — for  Rate  for  paying 
paving,  repairing,  cleansing,  and  lighting  the  said  several  ceed  2«.  in  the 
streets,  squares,  and  other  public  passages  and  places,  the  ^"°^ ' 
som  of  2s.  in  the  pound  according  to  the  yearly  rent  or 
vilne  of  such  houses,  shops,  warehouses,   coach-houses, 
stables,  cellars,  vaults,  buildings,  and  tenements,  which 
are  or  shall  be  situate  within  the  limits  of  this  act — ^for  for  embeiiikh- 
fonmng,  making,  inclosing,  ornamenting,  and  embellish-  j*J^^»^"""' 
ing  the  centres,  areas,  or  middle  spaces  of  the  said  squares 
which  shall  be  laid  out  and  made  within  the  limits  of 
this  act,  the  sum  of  Is.  in  the  pound  according  to  the 
yeariy  rent  or  value  of  such  houses  and  buildings   as 
shall  be  erected  and  built  in  such  respective  squares  or 
placea — for  watching  the  said  streets,  squares,  and  other  for  watching, 
public  passages  and  places,  the  sum  of  6d.  in  the  pound       ' 
mooordiDg  to  the  yearly  rent  or  value  of  such  houses,  shops, 
warehouses;,  coach-houses,  stables,  cellars,  vaults,  private 
buildiiigs,   and  tenements  which  are  or  shall  be  situate 
within  the  limits  of  the  act — and  for  watering  of  such  for  watering, 
streets,  squares,  and  other  public  passages  and  places,  the 


of  6rf.  in  the  pound  according  to  the  yearly  rent  or 
Tilne  of  such  houses,   shops,  warehouses,  coach-houses, 
stables^  cellars,  vaults,  private  buildings,  and  tenements, 
whieh  shall  be  situate  within  the  respective  streets,  squares, 
and  other  public  passages  and  places  from  time  to  time  to 
be  watered  in  pursuance  and  according  to  the  directions  of 
this  act ;  and  that  the  commissioners  shall  cause  separate  Separate  ac- 
and  distinct  accounts  to  be  kept  of  the  produce  of  the  said  gererai  rates 
re^ective  rates  and  assessments,  and  of  the  application  of  ^  ***  ^^^^ 
the  same  respectively .''    The  40th  section  enacts  ''that  s.40.   Rata 
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1841.        the  rates  or  assessments  to  be  made  and  laid  bjr  rirtoe 
DQU0I.A8      ^^  *^*®  *^  upon  or  in  respect  of  any  chapel,  meetinff-houte, 
*-  bo9pU(U,  school^  or  other  public  building ,  or  any  wall,  gaarden, 

on  pubUc  build-  V^^^f  ^^  ^^  9pace  of  ground,  shall  be  ascertained  according 
>»«••  to  the  number  of  square  yards  of  pavement  paved  or  re- 

paired, cleansed,  lighted,  watched,  or  watered,  under  or  by 
virtue  of  this  act,  belonging  to  such  chapel,  &c.,  measuring 
the  same  from  such  chapel,  &c.,  to  the  middle  of  the  street, 
.square,  or  place  on  which  the  same  shall  respectively  abut, 
not  to  exceed      and  the  same  shall  never  exceed  in  any  one  year  the  sum  <^ 
yar/"  ***"*'*    ^rf.  for  cvcry  such  square  yard ;  and  such  rates  or  assess- 
By  whom  to  be  mcuts  to  be  made  and  laid  upon  such  chapel,  &c.,  shaU  be 
^^*'^'  paid  by  the  chapeUwardens,  truatees,  or  owners  orproprieior9 

thereof  respectively;  but  so,  nevertheless,  as  that  no  rate  or 
assessment  shall  by  virtue  of  this  act  be  laid  upon  or  col- 
lected or  received  for  or  in  respect  of  any  wall,  garden, 
yard,  or  void  space  of  ground,  unless  the  same  shall  abat 
upon  or  front  some  street,  lane,  or  place  to  be  paved, 
S.  45.    Com-     cleansed,  or  lighted  as  aforesaid/'     By  s.  45,  it  is  enacted 

luissionen  im- 

powered  to        "  that  it  shall  be  lawful  for  the  commissioners,  if  they  shall 

for  ntes?^'''      think  it  more  expedient,  to  bring  or  cause  to  be  brought^ 

in  the  name  of  the  treasurer  or  clerk,  or  of  any  one  or  more 

of  them  the  said  commissioners,  any  action  or  actions  of 

debt,  or  special  action  on  the  case,  in  any  of  his  majesty's 

courts  of  record  at  Westminster,  for  all  or  any  of  the  rates 

or  assessments  to  be  made  by  virtue  of  this  act;  in  which 

action  or  actions  it  shall  be  sufficient  for  the  plaintiff  to 

declare  that  the  defendant  is  indebted  to  the  plaintiff  in 

the  sum  of  money  the  plaintiff  shall  suppose  to  be  due; 

and,  if  the  plaintiff  shall  recover  such  sum  so  declared  for, 

or  any  part  thereof,  he  shall  have  full  costs,  to  be  levied  and 

recovered  as  other  monies  upon  judgments  are  now  by  law 

Appeal— 8. 64.    levied  and  recovered/'    And  s.  64  gives  power  to  appeaL 

43  Geo.  3,  e.         By  the  25th  section  of  the  43  Geo.  3,  c.  cxxxix,  so  mack 

partifti'repetior  of  the  37th  scction  of  the  41  Geo.  3,  c.  cxxxi,  as  impowers 

aLv^%.  S7.'      ^^®  commissioners  to  make  a  rate  or  assessment  {orpavit^. 
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reptiriMg,  cleansing ,  and  Ughimg  the  Btreets^  squares^  and 
other  places  under  their  management^  and  also  a  rate  or 
assessment  for  waiehing  the  same  streets,  squares^  and  other  <*• 

phoes,  is  rqpealed:  and  by  s.  26^  it  is  enacted,  ''that  one  or  substituted 
mare  rate  or  ratea,  assessment  or  assessments^  shall,  for  the  en^rtment— 
purpose  of  repairing,  cleansing,  lighting,  and  watching  the 
nid  sereral  streets,  squares,  and  other  public  passages  and 
places  vithin  the  limits  of  the  first-recited  act  and  this 
ac^  be  made,  laid,  and  assessed  by  the  said  commissioners 
i^pointed  for  carrying  the  same  acts  into  execution,  once 
in  efery  jenr,  or  oftener  if  they  shall  judge  it  needful 
(fonning  one  aggregate  account),  upon  all  and  every  person 
and  persons  who  shall  inhabit,  hold,  use,  occupy,  possess, 
or  enjoy  any  house,  shop,  warehouse,  coach-house,  stable, 
cellar,  ?anlt,  building,  or  tenement  in  any  of  the  said 
streets,  squares,  and  other  public  passages  and  places,  in 
sQch  sum  or  sums  of  money  as  the  said  commissioners 
shall  order  or  direct,  so  as  such  rate  or  rates,  assessment  or 
assessments,  do  not  exceed  in  the  whole  in  any  one  year 
the  som  of  is.  6d.  in  the  pound  according  to  the  yeariy 
reut  or  ?alue  of  such  houses,  shops,  &;c.,  which  are  or  shall 
be  fitoate  within  the  limits  of  the  first-recited  act  and  of 
tins  act/*     And  by  s.  27  it  is  provided,  ''  that,  where  any  of  Section  27. 
the  said  streets,  squares,  and  other  public  passages  and 
plsoes  shall  be  repaired,  cleansed,  lighted,  and  watched, 
sad  also  paved  as  far  as  the  foot -way  or  foot-ways  thereof 
respectively  only,  the  rate  or  rates,  assessment  or  assess- 
ments, to  be  made  by  the  said  commissioners  in  manner 
above  mentioned  for  or  in  respect  of  such  houses  or  other 
boiUinga  where  the  foot-way  only  of  the  street,  square,  or 
place  on  which  they  shall  respectively  abut  shall  be  paved, 
shall  not  exceed  two-thirds  of  the  said  rate  or  rates,  assess- 
loent  or  assessments,  to  be  made  for  repairing,  cleansing, 
fighting,  and  watching  any  of  the  said  streets,  squares,  and 
other  public  passages  and  places  aforesaid;  and  also  that, 
where  any  of  the  said  streets,  squares,  and  other  public 
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1841.  passages  and  places  shall  be  repaired^  cleansed,  lighted^ 
and  watched  only^  and  not  paved,  under  or  by  virtue  of  the 
first-recited  act  or  of  this  act^  the  rate  or  rates^  assessment 
or  assessments  to  be  made  by  the  said  commissioners  in 
manner  above  mentioned  for  or  in  respect  of  such  houses 
or  other  buildings  where  the  street^  square^  or  place  on 
which  they  shall  respectively  abut  shall  be  repaired^  cleansed, 
Ughted^  and  watched  only^  and  not  paved,  shall  not  exceed 
one  half  of  the  said  rate  or  rates,  assessment  or  assessments, 
to  be  made  for  repairing,  cleansing,  lighting,  and  watching 
any  of  the  said  streets,  squares,  and  other  public  passages 
and  places  as  aforesaid/' 
General  paring  The  24th  section  of  the  general  Metropolis  paving  act, 
cTmIx,  ».*24. '  57  Geo.  3,  c.  xxix,  enacts,  "  that  it  may  be  lawful  to  and 
for  the  persons  who,  under  any  local  act  or  acts  of  parlia- 
ment for  any  parochial  or  other  district  within  the  juris- 
diction of  this  act,  are  impowered  to  make  rates  and  assess- 
ments for  the  expenses  of  paving  or  keeping  in  repair  tbe 
pavements  of  any  streets  or  public  places  within  such 
parochial  or  other  district,  either  separately  or  jointly  with 
other  purposes,  from  time  to  time  and  at  all  times  after 
the  passing  of  this  act,  for  and  notwithstanding  any  provi- 
sions or  restrictions,  matters  or  things  in  such  local  act  or 
acts  of  parliament  contained,  to  make  and  sign  all  and 
every  or  any  such  rates  or  assessments  as  shall  be  from 
time  to  time  necessary  or  expedient  for  paving  or  repairing 
the  pavements  of  the  streets  and  public  places  within  such 
parochial  or  other  districts,  pursuant  to  the  direction  of  the 
local  act  or  acts  of  parliament  for  such  parochial  or  other 
district,  or  of  this  act,  and  for  the  payment  of  all  debts,  &c., 
either  separately  or  jointly  for  other  purposes,  as  to  such  per- 
sons shall  seem  reasonable  and  proper,  not  exceeding  in 
amount  in  any  one  year  double  the  sum  or  sums  in  the 
pound  limited  and  fixed  in  the  local  act  or  acts  of  parlia- 
ment for  such  parochial  or  other  district  as  the  rate  or  rates 
in  the  pound  which  may  be  made  for  and  towards  the 


MICHAELMAS  TEBM,  5  VICTORXJB. 

charges  of  paTing  and  repairing  the  pavements  therein,         1841 
and  either  separately  or  jointly  with  any  other  objects  or 
purposes;  except  in  such  parochial  or  other  districts  wherein 
the  sum  or  sums  in  the  pound  linuted  and  fixed  in  the  local 
act  or  acts  of  parliament  for  each  of  such  parochial  or  other 
districts  as  such  rate  or  rates  in  the  pound  are  at  the  time 
of  the  passing  of  this  act  limited  and  fixed  at  a  sum  not  ex- 
eeeding  Is.  in  the  pound,  and  in  any  such  parochial  or 
other  district  not  exceeding  in  amount  in  any  one  year 
ireMe  the  sum  or  sums  in  the  pound  so  limited  and  fixed ; 
and  that  such  rates  or  assessments  may  be  either  substi- 
tuted for  the  rates  or  assessments  directed  by  such  local 
act  or  acts  of  parliament  to  be  made  for  or  in  respect  of 
the  paving  and  keeping  in  repair  the  pavements  of  such 
parochial  ot  other  district,  either  separately  or  exclusively 
or  jomtly  with  any  other  objects  or  purposes,  or  may  be 
additional  thereto,  aa  the  persons  making  the  said  rates  or 
aasesamenta  from  time  to  time  at  the  making  thereof  may 
determine  and  direct ;  and  that  such  rates  and  assessments, 
and  alao  all  rates  or  assessments  made  and  signed  from  and 
after  the  passing  of  this  act,  for  and  in  respect  of  or  towards 
the  paLfing  or  repairing  the  pavements  of  the  streets  or 
public  places  in  any  parochial  or  other  district,  and  either 
separately  or  jointly  with  or  towards  any  other  objects  or 
purposes,  by  virtue  of  any  local  act  or  acts  of  parliament, 
or  by  virtue  of  this  act,  shall  be  laid  upon  all  and  every 
person  and  persons  who  do  and  shall  inhabit,  hold,  occupy, 
be  in  possession  of,  or  enjoy  any  messuages,  tenements, 
landa,  grounds,  coach-houses,  stables,  cellars,  vaults,  houses, 
shops,   warehouses  or  other  buildings  or  hereditaments 
situate  or  being  within  any  of  the  streets  or  places  within 
the  said  parochial  or  other  district,  and  shall  be  just  and 
equal  pound  rates,   and  shall  be  laid  according  to  the 
annual  rents  or  value  of  such  messuages,  &;c.,  respectively; 
and  also  that  all  rates  or  assessments  hereafter  made  by 
virtue  of  this  act  shall  be  made  and  signed  and  allowed  and 
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1841.         published  (50)  by  the  same  persons  and  in  the  same  maimer 
as  hath  been  directed  by  the  local  act  or  acts  of  parliament 
relating  to  each  particular  parochial  or  other  district  as  to 
the  rates  or  assessments  for  such  parochial  or  other  district 
for  and  towards  the  expense  of  paying  and  repairing  the 
pavements  therein,  and  either  separatdiy  or  jointly  with 
any  other  objects  and  purposes,  by  such  local  act  or  acts  of 
s.  80.    Power    parliament/'  &c.  &c.    The  30th  section  enacts  "  that  it 
aod  other  pub.    may  be  lawful  to  and  for  the  commissioners,  trustees,  or 
lie  buildings.      ^j.jjgjp  persons  having  the  control  of  the  pavements  of  the 
streets  or  public  places  in  any  parochial  or  other  district 
within  the  jurisdiction  of  this  act,  to  include  in  any  rate  or 
assessment  for  or  towards  the  costs  and  charges  of  paving 
or  repairing  the  pavement  of  and  within  such  parochial  (h* 
other  district,  either  jointly  or  separately  with  any  other 
objects  or  purposes^  to  be  hereafter  made  by  virtue  of  the 
respective  local  act  or  acts  relating  to  the  pavements  of 
such  parochial  or  other  district,  or  to  such  pavements  and 
other  objects,  or  by  virtue  of  this  act,  and  firom  time  to 
time  to  rate  and  assess  thereby  any  cathedral,  collegiate, 
or  other  church  or  churches,  parochial  and  other  chapels, 
meeting-houses,  places  for  religious  worship,  hospitals, 
public  schools,  and  all  other  public  buildings  within  each  of 
such  parochial  or  other  districts  which  now  ia  or  hereafter 
may  be  built,  and  all  other  place  or  places  which  by  any 
local  act  or  acts  of  parliament  relating  to  any  particular 
parochial  or  other  district  may  be  or  are  or  is  liable  to  be 
rated  or  assessed  for  those  purposes,  or  any  of  them,  at  a 
rate  not  exceeding  in  any  one  year  the  sum  of  Is.  for  every 
square  yard  of  the  foot,  carriage-way,  and  other  pavements 
contained  in  one  half  of  the  entire  width  of  as  much  of  any 
and  every  street  or  public  place  as  shall  or  may  lay  before 
or  at  the  sides  or  rear  of,  or  abut  upon  or  adjoin  to  such 

(50)    Publication  was   not   re-      which  the  rates  in  question  in  this 
quired    by  the   local   acts  under      cause  were  made. 
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dthedral,  collegiate,  or  other  church  or  churches,  parochial  1841. 
and  other  chapels,  meeting-houses,  places  for  religious 
worship,  hospitals,  public  schools,  and  other  public  build- 
ings or  place  or  places  respectively,  or  before,  upon,  or  to 
the  areas  or  ground  in  front  of  or  surrounding  or  belong- 
ing to  the  same,  or  any  part  or  parts  thereof,  or  the  en- 
trance to  the  same/'  It  then  goes  on  to  direct  by  whom  By  whom  to  be 
snch  rates  or  assessments  shall  be  paid — those  charged  ^^ 
upon  any  cathedral  or  collegiate  church,  by  the  dean  and 
diapter  thereof— and  upon  any  other  churches  or  parochial 
chapels,  and  churchyards  and  parochial  cemeteries,  by  the 
churchwardens  or  chapdlwardens  thereof  respectively  for 
the  time  bang:  and  jwovides  ''that  the  same  rates  and 
assessments  may  be  recovered  from  all  and  every  such 
persons  respectively,  and  be  applied  in  such  manner  as  the 
rates  and  assessments  made  for  and  towards  the  expenses 
of  paving  and  repairing  the  pavements,  either  separately 
or  jcHntly  with  any  other  objects  and  purposes,  are  directed 
to  be  recovered  and  implied  by  any  local  act  or  acts  relat- 
ing to  the  pavements  and  other  objects  and  purposes  of  such 
parochial  or  other  district,  or  in  and  by  this  act/'  The  38th  s.  38.  Power 
section  enacts  ''that  it  shall  be  lawful,  at  any  time  or  times 
hereafter,  for  the  commissioners  or  trustees,  or  other  per- 
sons having  the  control  of  the  pavements  of  any  parochial  or 
other  district  within  the  jurisdiction  of  this  act  (if  they 
diall  think  it  expedient),  in  the  name  or  names  of  their 
treasurer  or  treasurers,  derk  or  clerks  for  the  time  being, 
or  of  any  person  or  persons  appointed  by  them  to  collect 
or  receive  any  rate  or  rates,  assessment  or  assessments, 
made  or  to  be  made  for  or  towards  the  charges  of  paving 
or  repairing  the  pavement  of  the  streets  or  public  places  in 
any  snch  parochial  or  other  district^  either  exclusively  or 
jointly  with  or  for  any  other  objects  or  purposes,  to  bring 
or  cause  to  be  brought  any  action  or  actions  of  debt,  or 
qpecial  action  on  the  case,  or  other  action  or  actions,  in 
any  of  his  majesty's  courts  of  record  at  Westminster,  or  to 
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1841.        proceed  in  any  court  of  requests^  or  other  court  whatever 
(for  the  recovery  of  debts  above  or  under  5/.)  within  the 
jurisdiction  of  which  the  said  messuages  or  hereditaments 
in  respect  whereof  such  rates  or  assessments  shall  be  made, 
or  wherein  the  person  or  persons  or  either  of  them  against 
whom  such  action  or  actions  or  other  proceedings  may  be 
brought  shall  reside,  and  against  any  executors  or  admi- 
nistrators of  any  person  or  persons  deceased,  or  against 
any  messengers  or  assignees,  or  sheriffs  or  other  officers, 
or  against  any  other  person  or  persons  liable  to  pay  the 
sum  or  sums  of  money  for  or  in  respect  of  or  by  virtue  of 
any  rates  or  assessments  made  for  or  towards  the  expenses 
of  paving  or  repairing  the  pavements  of  the  streets  or  pub- 
lic places  in  any  such  parochial  or  other  district,  either  ex- 
clusively or  jointly  with  or  for  any  other  objects  or  pur- 
poses, by  virtue  of  any  local  act  or  acts  of  parliament 
relating  to  such  parochial  or  other  district,  or  by  virtue  of 
this  act,  for  the  recovery  of  the  sum  or  sums  of  money  due 
from  any  such  person  or  persons  dying  or  becoming  bank- 
rupt, or  whose  goods,  chattels,  or  effects  may  be  seized  or 
taken  in  execution  or  otherwise,  or  from  any  other  person 
or  persons  liable  to  pay  the  same  by  virtue  or  in  respect  of 
any  such  rates  or  assessments;  and  that  in  any  such  action 
or  actions  or  other  proceedings  it  shall  be  sufficient  for  the 
plaintiff  or  complainant  to  declare  or  allege  that  the  per- 
son or  persons  against  whom  such  action  or  actions  or 
other  proceedings  may  be  brought,  is  indebted  to  such 
plaintiff  or  complainant  in  such  sum  or  sums  of  money  as 
shall  appear  to  be  due  by  or  on  account  of  any  such  rates 
RequUite proof,  q^  assessments;  and  that  it  shall  only  be  necessaiy  for 
such  plaintiff  or  complainant  to  produce  any  such  rate  or 
rates,  assessment  or  assessments,  and  to  prove  that  the 
person  or  persons  against  whom  such  action  or  actions  or 
other  proceedings  shall  be  brought,  or  who  shall  be  de« 
ceased,  or  who  hath  become  bankrupt,  or  whose  goods, 
chattels,  or  effects  l^ave  been  taken  in  execution  or  other- 
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¥ue,  was  or  were  the  person  or  persons  mentioned  in  snch  1841 
nte  or  assessment^  or  liable  to  the  payment  thereof  by 
Tirtue  of  any  local  act  or  acts  of  parliament^  or  of  this 
acty  to  entitte  sach  plaintiff  or  complainant  to  recover  the 
whole  of  the  sum  or  sums  of  money  for  the  recovery  where- 
of such  action  or  actions  or  other  proceedings  shall  be 
brought  against  snch  person  or  persons^  or  against  snch 
oeeators  or  administrators^  messengers  or  assignees^  or 
shcEiffi  or  other  officers ;  and  that^  if  such  plaintiff  or  com- 
phinant  by  any  snch  action  or  actions  or  other  proceed- 
ings ihall  recover  snch  snm  or  sums  of  money  so  intended 
to  be  recovered  thereby^  or  any  part  thereof^  he  shall  have 
the  fidl  costs  of  snch  actions  or  other  proceedings^  to  be 
lened  in  the  manner  in  which  all  other  monies  and  costs 
recovered  in  any  court  or  courts  wherein  such  action  or 
actions  or  other  proceedings  shall  be  brought^  may  be 
levied  and  obtained/'  By  s.  114^  the  proceedings  of  the  8.  ih!  Mi- 
coomiissioners  &c.  at  their  meetings  are  required  to  be  eviJtenM. 
entered  in  a  book  or  books  to  be  kept  by  the  clerk :  such 
book  to  be  evidence.  Section  120  impowers  the  commis-  s.i20.  Com- 
^  or  trustees  or  other  persons  having  the  control  of  ^e  and^be  sued 


the  pavements  in  any  streets  or  public  places  in  any  paro-  jjg\5  derk*  ^^ 
dual  or  other  district  within  the  jurisdiction  of  the  act^  to 
sue  and  be  sued  in  the  name  of  their  respective  clerk  or 
deiks  for  the  time  beiug.     Section  124  enables  two  com-  S.  124.   Two 
misnoDers  to  act  where  a  greater  number  is  not  required  may  act. 
by  any  local  act  or  by  this  act.     Section  183  gives  the  s.  13S.  Appeal 
power  and  regulates  the  mode  of  appeal.    Section  135 
provides  that  no  rate  or  rates^  assessment  or  assessments, 
conviction,  or  any  other  matter  or  thing  to  be  done  or 
trsnsacted  in  or  about  the  execution  of  any  local  act  or 
sets  of  parliament  relating  to  any  parochial  or  other  dis- 
trict within  the  jurisdiction  of  this  act,  or  in  or  about  the 
execution  of  this  act,  or  in  pursuance  or  by  virtue  thereof, 
shall  be  vacated  or  quashed  for  want  of  form ;  nor  shall 
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any  rate,  &c.,  be  removable  by  certiorari,  &c.    The  ISrth 
section  enacts  ^*  that  all  and  every  the  clauses,  provisions, 
articles,  matters,  and  things  in  this  act  contained,  and  ap- 
Section  137     P^7^  ^^  relating  to  any  commissioners  or  trustees  having 
the  control  of  the  pavements  in  any  streets  or  public  places 
in  any  parochial  or  other  district  within  the  jurisdiction  of 
this  act,  shall  also  extend  and  apply  to,  and  all  the  powers, 
privileges,  indemnities,  and  authorities  hereby  conferred 
upon  them,  shall  and  may  be  exercised  and  enjoyed  by,  all 
and  every  other  persons  having  the  control  of  the  pave- 
ments in  the  streets  or  public  places  in  any  parochial  or 
other  district  within  the  jurisdiction  of  this  act,  under  and 
by  virtue  of  any  local  act  or  acts  of  parliament  or  other- 
wise, and  howsoever  such  persons  having  such  control  may- 
be designated,  entitled,  and  distinguished  in  and  by  such 
local  act  or  acts  of  parliament  or  otherwise,  and  whether 
they  be  so  designated,  entitled,  and  distinguished  as  vestry- 
Section  188.    men,  committees,  courts,  or  otherwise,^'  &c.  And  the  lS8th 
section  enacts  ''  that  neither  any  act  or  acts  of  parliament 
relating  either  exclusively  to  the  paving  or  repairing  the 
pavements  of  the  streets  or  public  places  in  any  parochial 
or  other  district  within  the  jurisdiction  of  this  act,  or  re* 
lating  thereto  jointly  with  any  other  object  or  purpose,  nor 
any  clause,  matter,  or  provision  therein  contained,  shall  be 
hereby  repealed ;  but  that  the  OHnmissioners,  trustees^  or 
other  persons  by  any  such  local  act  or  acts  of  parliaoieat 
vested  with  the  control  or  superintendence  of  the  pavement 
of  the  streets  and  public  places  in  eveiy  such  parochial  or 
other  district,  shall  retain  and  may  exercise  all  and  every 
the  powers  and  authorities  by  all  and  every  such  local  act 
and  acts  of  parliament  conferred  upon  them  or  any  of  thena  ; 
and  that  they  may  firom  time  to  time  and  at  all  times  either 
act  under  and  upon  all  or  any  of  the  provisiims,  clauses^ 
powers,  and  authorities  of  such  act  or  acts  of  parliament^ 
or  under  any  of  the  provisions,  clauses,  powers,  and  autlxo* 
rities  of  this  act,  as  they  from  time  to  time,  upon  each 
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emergency  or  each  particular  occasion,  mky  think  proper        1841. 
and  deem  most  expedient,  &c. 

Here,  the  commissioners  under  the  local  acts  have  rated 
the  chmrch  pnrsuant  to  the  30th  section  of  the  general 
act,  the  defendants  are  the  persons  liable  to  pay  the  rates 
under  that  clause,  the  plaintiff,  the  derk  of  the  commis- 
sioners, is  a  person  authorized  to  sue  as  well  by  the  45th 
section  of  the  local  act  of  41  Geo.  3,  c  cxxxi,  as  by  the  38th 
■ection  of  the  general  act,  the  declaration  is  in  the  form 
prescribed  by  the  last-mentioned  clause,  and  the  facts  ad- 
mitted in  the  case  afford  all  the  proof  requisite  to  sustain 
the  action. 

Peacock,  for  the  defendants. — 1.  It  clearly  was  not  the  i.  Thecfaarefa 
intention  of  the  legislature,  by  the  30th  section  of  the  57  "®  "  ' 
Geo.  3,  c.  zxix,  to  render  public  buildings  liable  to  be  rated 
for  the  purposes  of  local  acts,  except  such  as  were  already 
liable  under  such  local  acts.  The  41  Geo.  3,  c.  cxxxi,  s.  37, 
imposes  tiie  rate  upon  ''all  houses,  shops,  warehouses, 
coach-houses,  stables,  cellars,  vaults,  buildings,  and  tene- 
ments i''  there  is  no  proyision  in  that  act  for  TBtingpubUc 
buildings*  The  40th  section  speaks  of  ''rates  or  assess- 
ments to  be  made  and  laid  by  virtue  of  that  act  upon  or 
in  respect  of  any  chapel,  meeting-house,  hospital,  school, 
or  other  pubUc  building,  or  any  wall,  garden,  yard,  or  void 
space  of  ground.''  That  danse  does  not  in  terms  authorise 
the  commissioners  to  rate  the  church.  Nor  is  the  churdi 
liable  to  be  rated  under  the  general  act,  57  Geo.  8,  c.  xxix.  57  G«o.  8,  e. 
The  jurisdiction  of  that  act  is  defined  by  s.  1,  which  enacts  *"**  *" 
"  that  this  act  and  the  provisions  herein  contained  shall 
extend  to  all  streets  and  public  places  which  are  now  paved, 
or  which  may  be  hereafter  paved,  within  the  dties  of  Lon*- 
don  and  Westminster,  and  borough  of  Southwark,  and  any 
other  parts  of  the  Metropolis  which  are  included  within 
the  weekly  bills  of  mortality,  and  to  all  streets  and  pubhc 
places  wMeh  are  new  paved,  or  which  may  be  hereafter  paved, 
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1841. 


At  to  tbe  road 
on  the  North 
tide  of  the 
9hurch. 


At  to  the  East 
and  West  sidei. 


2.  Rates  not 
properly  made. 


within  tlie  parishes  of  St.Pancras  and  St.MaryJe-bone,  in 
the  said  county  of  Middlesex,  except  only  any  parts  thereof 
which  may  be  hereinafter  particularly  excepted."  And  the 
exception  is  found  in  s.  147,  which  enacts  ''that  neither 
this  act  nor  any  enactment,  clause,  provision,  matter,  or 
thing  herein  contained,  shall  extend  or  be  construed  to 
extend  to  any  tumpike'road  or  tumpike-roads,  or  to  any 
part  of  any  tumpike'road  or  twHupike-roads^  whether  the 
same  shall  be  paved  or  unpaved,  now  being  in  any  paro- 
chial or  other  district  within  the  jurisdiction  of  this  act, 
but  that  the  same  shall  be  completely  and  entirely  exempted 
therefrom/'     The  New  Road,  upon  which  the  North  side 
of  the  church  abuts,  as  appears  by  the  case,  was  a  turn* 
pike-road  at  the  time  of  the  passing  of  the  57  Geo.  3,  c.  xxix 
(though  now,  by  the  10  Geo.  4,  c.  59,  declared  to  be  a 
common  highway),  and  therefore  not  within  the  jurisdic- 
tion of  the  general  act.  In  Loveridge  v.  HodsaU,  2  B.  &  Ad. 
602,  it  was  held  that  the  Metropolitan  paving  act  57  Geo. 
8,  c.  xxix,  does  not  give  the  commissioners  authority  to 
take  under  their  jurisdiction,  or  to  make  a  rate  for  light- 
ing and  watching,  the  foot-paths  on  the  side  of  any  turn- 
pike-road within  the  jurisdiction  of  the  act.   The  case  states 
that  the  footways  on  the  East  and  West  sides  alone  are 
paved — ^the  carriage-way  on  the  West  side  being  macadam- 
ized, and  that  on  the  West  side  partly  so  and  partly  gra- 
velled.    A  macadamized  road  is  not  a  paved  road :  the 
legislature,  in  the  7  Geo.  4,  c  78,  ss.  4,  5,  expressly  recog- 
nize a  distinction  between  a  paved  and  a  macadamized  or 
broken  stone  road. 

2,  Assuming  that  the  commissioners  had  authority  to 
rate  the  church,  the  next  question  is  whether  or  not  the 
rates  were  properly  made.  By  s.  7  of  the  41  Gteo.  3, 
c.  cxxxi,  the  concurrence  of  the  major  part  of  the  oommis- 
sioners  present  at  each  meeting  is  required  to  give  validity 
to  their  acts,  and  five  commissioners  at  least  must  be  pre- 
sent for  the  purpose  of  making  a  rate.  The  first  rate  6ears 
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iaie  the  8th  Jane,  1836.  At  the  meeting  of  that  date^ 
when  the  resolution  for  making  a  rate  was  passed,  twenty 
eomnussionerB  were  present,  including  five  only  of  the  six 
who  ngned  the  rate.  At  the  next  meeting,  of  the  13th 
July,  at  which  the  resolution  was  confinned  (as  required 
by  the  43  Geo.  3,  c.  cxxxix,  s.  6),  there  were  present  twenty 
commissioners,  including  the  whole  of  those  by  whom  the 
rate  was  signed  (51).  The  signing  of  the  rate,  however, 
did  not  take  place  until  the  14/A  September,  when  the  com- 
missioners {gixteen  of  whom  were  present]  for  the  first  tim^ 
came  to  a  resolution  to  rate  the  church  trustees  (52).  And 
at  a  subsequent  meeting,  of  the  14th  December,  the  com- 
missioners {eighteen  being  present)  resolved  that  the  church- 
wardens  should  be  assessed  in  addition  to  the  church  trus- 
tees and  their  clerk.  It  nowhere  appears  that  this  rate  was 
made  by  the  majority  of  the  commissioners  present  at  the 
making  of  the  rate.  Can  it  be  said  that  the  rate  was  made 

(51)  The  case  so  sCates,  but  erroneously,  as  appears  from  the  case  itself, 
which  gives  the  names  of  those  who  were  present  on  each  occasion.  At  the 
three  meetings,  via.  that  at  which  the  resolution  for  making  the  rate  was  come 
to,  that  at  which  it  was  confirmed,  and  that  at  which  the  rate  was  signed,  the 
following  commissioners  appear  to  have  been  present — the  numbers  attached 
to  each  name,  shewing  at  which  meeting  or  meeting  each  was  present,  and 
the  names  of  those  who  signed  the  rate  being  in  italic: — 

BraUkwaite,  1.  S.  Carpenter,  2.  Chapman,  2. 3.  Clark,  3.  Coates,  3. 
Cox,  1.  Darlington,  2.  George  Davey,  1.  John  Davey,  2.  Dines,  1. 
Edgar,  1.  Farrer,  1.  2.  8.  Hooke,  2.  3.  Horspool,  1.  2.  /enJKflw,  1.  8. 
Kighile^,  3.  Lockett,  1.  2.  3.  Loe,  1.  M'lntosh,  2.  Marsh,  1.  Mon- 
aon,  3.  Morton,  2.  MuUane,  1, 2.  Murphy,  2.  O'Neill,  1.  Outh- 
waite,  S.  Page,  1.  Patteson,  1.  Perrott,  2.  3.  Short,  1.  Smith,  2.  3. 
Thid,  1.  Thompson,  2.  Toase,  2.  Tyler,  2.  ITeUer,  1. 2. 3.  WhiU^ 
liy,  L  2.  3.      Young,  3. 

Thus,  it  appears,  that,  of  the  six  commissioners  who  signed  the  rate,  fioe  were 
present  when  the  resolution  was  paued,  and  three  only  when  it  was  em^lrmed 
— the  sixth,  Kightlejf,  not  having  been  present  at  either  of  those  meetings. 

(52)  Whether  this  took  place  at  the  meeting  of  the  13th  July  or  at  that  of 
tke  14th  of  September,  is  stated  in  the  case  (ante,  p.  253)  with  some  ambi- 
guity. "  The  meeting  last  above  mentioned"  refers  to  the  meeting  at  which 
the  resolution  was  confirmed,  13th  July:  but,  firom  the  intervening  paragraph, 
and  from  the  circumstance  of  the  names  of ''  John  GusUvus  Chalk  and  Wil- 
lum  Pickman,  churchwardens"  appearing  in  the  rate  to  have  been  interlined, 
it  mnst  have  been  intended  to  refer  to  the  meeting  at  which  the  rate  was  signed, 
vis.  the  I4th  September. 


1841. 
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1841.  at  the  meeting  of  the  8th  June?  If  so,  it  is  clearly  bad; 
for,  the  resolution  does  not  shew  who  are  the  persons  rated 
—The  King  y.  7%e  Undertakers  of  the  Aire  and  Colder 
Navigatim,  2  B.  &  C.  713,  4  D.  &  a.  258.  Then,  it  pro- 
fesses to  be  a  rate  made  by  eix  commissioners  on  the  8th 
June,  1836,  whereas  ){t;«  of  them  only  were  present  at  the 
meeting  at  which  it  was  resolved  on ;  and  they  were  not 
the  majority.  Then,  taking  it  that  the  rate  was  not  made 
until  it  was  signed,  viz.  on  the  14th  September,  it  was  not 
the  act  of  the  majority :  at  the  meeting  of  that  date,  rix- 
teen  commissioners  were  present.  The  rate  being  thus 
antedated,  the  power  of  appeal  given  by  the  57  Geo.  3, 
c.  xxix,  s.  133  (53),  is  frustrated.  Tindal,  C.  J.— It  is  an  act 
of  gross  impropriety  in  public  oflScers  to  sign  an  instrument 
with  a  wrong  date :  it  is  making  a  false  public  document.] 
Retrospective.  Another  fatal  objection  to  this  rate,  is,  that  it  is  retro- 
spective. It  is  dated  the  8th  June,  made  on  the  14th  Sep- 
tember, and  is  for  half  a  year  commencing  from  the  25th 
March  preceding.  By  the  3rd  section  of  the  41  Geo.  3, 
c.  xxxi,  twenty-one  persons  are  to  be  chosen  for  commis- 
sioners on  the  24th  June  in  each  year,  to  continue  inoflSce 
for  one  year :  and  by  the  St.  Pancras  vestry  act,  59  Geo.  S^ 
c.  xxxix,  s.  37,  the  churchwardens  are  to  be  nominated  and 
appointed  annually  in  Easter  week  or  within  one  calendar 
month  after :  so  that  the  rate  would  appear  to  have  been 
made  to  cover  a  period  during  which  the  commissioners 
who  made  it  were  not  in  office,  and  the  churchwardens  to 
have  been  assessed  for  a  portion  of  time  anterior  to  their 
coming  into  office.  There  are  many  cases  to  shew  that  a 
rate  that  is  retrospective  is  bad:  Tawny^e  Case,  2  Salk. 
531,  2  Lord  Eaym.  1009,  6  Mod.  97;  The  Sing  y.  The 
Chapeboardens  of  Hataorth,  12  East,  556;  Lancheeter  v. 
Thompson,  5  Madd.  5 ;  Woods  v.  Beed,  2  M.  &  Wdsby, 
777 n    In  the  case  last  cited.  Lord  Abinger,  C.  B.,  says  : 

(53)  *'  At  any  meeting  to  be  held  within  thirty  days  next  after  the 
making  of  the  rate  or  assesBment." 
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^  The  general  inoonyenience  of  retrospective  rates  has  been         1 84 1 . 
knig  known  and  recognized  in  the  courts  of  law,  on  the 
ground  that  succeeding  inhabitants  cannot  legitimately  be 
made  to  paj  for  services  of  which  their  predecessors  have 
had  tke  whole  benefit.'' 

Tben  the  rates  in  question  appear  upOn  the  fSeu^e  of  them  Joint  rate  for 
to  have  been  made  by  the  conmiissioners  appointed  for  'f  tbe^MrunoT 
csnying  into  execution  the  local  acts,  41  Geo.  8,  c.  cxxiu,  ^*"»*«** 
43  Geo.  3j  c  czxxix,  and  55  Geo.  3,  c.  xxv,  and  the  gene- 
lal  Metropolis  paving  act,  57  Geo.  3,  c.  xxix,  and  to  have 
been  made  ''for  the  purposes  of  the  same  acts.''  Now,  one 
of  the  purposes  for  which  the  commissioners  were  autho«> 
rned  to  make  rates  under  the  41  Geo.  3,  c.  cxxxi,  s.  37, 
was,  thst  of  "  forming,  making,  inclosing,  planting,  oma- 
mentiog,  and  embellishing  the  centres  or  areas  of  squares" 
within  the  limits  of  the  act.  There  is  nothing  in  the  act 
to  authorixe  the  making  of  a  joM  rate  for  paving  and  re- 
pairing  the  streets  and  embellishing  squares :  the  persons 
to  be  charged  are  a  totally  different  class  of  persons.  And 
there  ia  nothing  in  either  of  the  subsequent  local  acts  or 
in  the  57  Geo.  3,  c.  xxix,  to  vary  their  powers  in  this  re- 
spect. Tbe  rate,  therefore,  being  a  joint  rate  upon  all  the 
inhabitants  of  the  district  for  a  purpose  amongst  others  for 
whidi  all  are  not  liable  to  be  rated,  is  afaready  bad — The 
Emg  V.  Wdbamk,  4  M.  &  Sel.  222 ;  The  King  v.  Cuming^ 
kmm,  5  Bast,  478. 

The  defendants  are  not  liable  personally.  The  30th  Defendanunot 
section  of  the  57  Geo.  3,  c.  xxix,  charges  the  church-  ablT"*  ^  *' 
wndena  for  the  time  being.  They  are  a  corporation.  In 
JHormeg  General  v.  Ruper,  2  P.  Wms.  185,  the  Master  of 
the  Bdls  says, ''  that,  as,  on  the  one  hand,  the  parson  of 
the  dnirch  is  a  corporation  for  the  taking  of  land  for  the 
nae  and  benefit  of  the  church,  and  not  capable  of  taking 
foodg,  or  any  personalty  on  that  behalf;  so,  on  the  con- 
tnrf,  the  ehnrckwardens  are  a  corporation  to  take  money  or 
goods,  or  other  personal  things  for  the  use  of  the  church. 
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1841.  but  are  not  enabled  to  take  lands'^  There  ia  no  fond  out 
of  whicb  the  churchwardens  can  reimburse  themselves* 
The  funds  of  the  church  are  by  the  56  Geo.  3,  c.  xxxix^ 
and  1  &  2  Geo.  4,  c.  xxiv^  vested  in  the  church  trustees : 
no  church-rate  is  ever  made  in  the  parish  of  St.  Pancras ; 
the  repairs^  &c.  being  covered  by  the  burial  fees  and  pew 
rents.  At  all  events  the  defendants  should  have  been 
charged  aa  churchwardens  (59  G«o.  3,  c.  \2,  s.  17),  and 
then  their*successors  in  office  would  have  been  liable. 
Contract  The  parish  having  paid  large  sums  of  money  to  the  com- 

missioners upon  the  faith  of  the  contract  set  out  in  the 
case,  it  was  not  competent  to  the  latter  to  recede  firom  the 
bargain.  The  books  of  the  commissioners  are  made  evi- 
dence by  the  41  Geo.  3,  c.  cxxxi,  s.  10^  and  the  43  Geo.  3, 
c.  cxxxix,  ss.  5,  6. 


Reply. 


57  Geo.  3,  c. 
zxix,  8.  25. 


ChawneUy  Seijeant,  in  reply. — ^Assuming  that  the  local 
acts  do  not  authorize  the  commissioners  to  rate  the  churchj 
thc^  clearly  have  power  to  do  so  under  the  general  act  of 
57  G«o.  3,  c.  xxix,  s.  30 :  and,  being  so  made  liable  to  be 
rated,  the  church  is  liable  by  the  express  language  of  that 
section,  construed  with  the  24th,  for  all  the  puiposes  for 
which  the  commissioners  are  empowered  to  make  rates, 
either  in  one  joint  rate  or  in  several  rates.  All  difficulty  on 
this  head  is  obviated  by  s.  26,  which  enacts,  ''that,  in  any 
parochial  or  other  district  wherein  by  virtue  of  the  local 
act  or  acts  of  parliament  one  general  rate  or  assessment 
only  is  directed  to  be  made  for  the  paving  and  repairing  of 
the  pavements  therein,  as  well  as  for  other  objects  and 
purposes  mentioned  in  such  local  act  or  acts  of  parliament, 
it  may  be  lawful  to  and  for  the  persons  authorized  by  such 
local  act  or  acts  to  make  such  rate  or  assessment^  to  make 
and  sign  from  time  to  time  such  separate  rates  or  assess- 
ments for  the  other  objects  and  purposes  mentioned  in  such 
local  act  or  acts  of  parliament,  and  to  make  and  sign  such 
other  separate  rate  or  assessment  as  may  be  neceaaaxy  for 
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the  purposes  of  paving  or  repairing  the  pavements  of  such  1841. 
parochial  or  other  district^  and  for  the  payment  of  any 
interest  or  annuities  chargeable  thereon^  or  for  the  pay- 
ment of  any  principal  monies  due  or  which  may  become 
doe  in  respect  thereof  under  and  by  virtue  of  this  act^  or 
aball  and  may  make  and  sign  firom  time  to  time  general 
rates  or  assessments,  as  weU  for  and  towards  the  expenses 
(tf  and  concerning  the  paving  or  repairing  the  pavements 
of  soch  parochial  or  other  district,  for  all  and  every  or  any 
of  the  other  objects  and  purposes  relating  to  the  said  paro« 
chial  or  other  district  mentioned  in  any  such  local  act  or 
acts  of  parliament,  as  such  persons  authorized  by  such  local 
act  or  acts  to  make  such  rates  or  assessments  shall  firom 
time  to  tbne  deem  most  expedient;  and  that  the  monies  to 
be  raised  under  and  by  virtue  of  such  several  separate  rates 
or  assessments,  or  general  rates  or  assessments,  when  and  as 
they  shall  be  collected  and  received,  or  any  portions  of  such 
general  rates  or  assessments,  shall  be  either  paid  to  one 
treasurer  or  other  person  or  persons,  and  be  considered  as 
one  general  fund,  to  be  applied  to  the  purposes  mentioned 
in  such  local  act  or  acts  of  parliament  and  in  this  act,  or 
shall  be  paid  to  different  treasurers  or  other  person  or  per- 
sons,  and  be  considered  as  separate  and  distinct  funds,  to 
he  applied  in  part  for  and  towards  the  expenses  of  and 
ooncermng  the  pavements  of  the  streets  and  public  places 
in  each  of  such  parochial  or  other  districts,  and  in  other 
part  towards  the  other  objects  and  purposes  for  which  the 
several  separate  rates  and  assessments  or  general  rates  or 
assessments  shall  be  made,  as  the  persons  authorized  to 
make  such  separate  rates  or  assessments,  or  such  general 
rates  or  assessments,  firom  time  to  time,  at  the  making 
and  signing  thereof,  may  determine  and  direct/'  The 
objection  resolves  itself  into  a  mere  question  of  amount, 
which  might  have  been  set  right  on  appeal.  The  cir- 
cumstance of  the  road  having  been  altered  from  a  paved 
to  a  macadamized  or  broken  stone  road,  cannot  have  the 
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1841.  effect  of  repealing  the  provisions  of  the  acts  of  parlia* 
ment :  if  it  were  so^  a  stop  would  be  put  to  all  improvements. 
That  a  '^ pavement'' or  "paved  road'' is  not  necessarily 
confined  to  a  road  laid  with  materials  of  a  particular  de- 
scription or  of  particular  dimensions^  is  apparent  fix>m  the 
4  &  5  Vict.  c.  xci^  an  act  which  recognizes  a  pavement  of 
wood.  With  respect  to  the  objection  that  the  rates  in 
question  do  not  appear  to  have  been  signed  by  a  majority 
of  the  commissioners  present  at  the  meetings  at  which  they 
were  respectively  made^  it  is  to  be  observed  that  the  rate 
professes  to  be  made  by  "  the  commissioners."  It  is  stated 
to  have  been  signed  by  six  persons :  bnt  the  local  acts  do 
not  require  either  signature^  allowance^  or  publication;  and 
the  general  act^  57  Geo.  3,  c.  xxix,  s.  24,  only  requires  rates 
to  be  signed^  allowed^  and  published^  where  that  is  "neces- 
sary under  any  local  act  or  acts  of  parliament.'*  It  is  im- 
possible that  the  rate  can  be  signed  at  the  meeting  at 
which  the  resolution  for  making  it  is  passed ;  some  time  is 
necessarily  consumed  in  preparing  it.  [Tmdal,  C.  J. — 
That  may  be  so :  but  still  it  does  not  justify  the  putting  a 
false  date  to  it.]  The  20th  section  of  the  general  act  gives 
power  to  the  commissioners  in  the  largest  terms  to  rectify 
and  supply  errors  and  omissions :  and  a  defect  that  may 
afford  good  ground  of  appeal  does  not  necessarily  render 
the  whole  rate  bad— fAe  King  v.  Wibon,  5  N.  &M,  119, 
3  Ad.  &  E.  817.  The  reference  in  the  rate  to  an  anterior 
date  does  not  conclusively  shew  it  to  be  retrospective :  that 
date  is  inserted  merely  for  the  purpose  of  shewing  that  the 
rates  made  in  any  one  year  are  not  for  a  larger  amount 
than  the  statutes  warrant.  There  is  nothing  on  the  face  of 
these  rates  to  shew  that  they  were  made  for  the  purpose  of 
embellishing  the  squares,  in  which  case  they  would  no  doubt 
be  bad.  Nor  is  there  any  pretence  for  saying  that  the 
defendants  should  have  been  sued  otherwise  than  personally. 
In  WUhneU  v.  Gariham,  6  T.  B.  396,  Lord  Kenyon  says : 
''In  the  course  of  the  ai^:ument  the  defendant's  counsel 
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add  tliat  the  chnrchwardens  of  a  parish  are  a  corpora*  ld41. 
tkm  for  a  particalar  purpose^  namelj,  to  take  care  of  the 
goods  of  the  church :  but^  speaking  in  legal  language^ 
that  18  not  so ;  they  are  in  that  case  only  quk  a  cor- 
ponitiQii.  If  they  were  a  corporation^  actions  shonld  be 
bitNight  against  them  in  their  corporate  name,  and  any 
damages  recovered  against  them  would  be  recoverable 
oat  of  their  corporate  estate :  whereas,  all  actions  must 
be  brought  against  them  in  their  individual  names,  for 
tli^  have  no  corporate  name;  damages  must  be  reco- 
vered against  them  personally,  and  not  to  be  paid  out  of 
their  corporate  estate,  for  they  have  none :  and,  if  they  go 
oat  of  office  before  the  action  is  concluded,  it  does  not  sur« 
vive  and  go  to  their  successors.  Therefore  I  take  it  that 
thqr  are  qui  a  corporation  only.''  The  59  Geo.  8,  c.  12, 
s.  17,  which  was  cited  to  shew  that  churchwardens  are  a  cor- 
poiatkm,  creates  an  exception  firom  the  general  rule :  that 
enactment  had  a  particular  object  in  view,  namely,  to  vest 
in  the  churchwardens  and  overseers  parochial  lands  (64). 
Beadea,  the  churchwardens  of  the  parish  of  St.  Pancras 
are  ez  offido  trustees  of  the  church — 66  Greo.  8,  c.  xxxix,  s.  1. 
The  agreement  said  to  have  been  made  by  the  commissioners 
with  the  pariah  officera  was  fraudulent  and  void :  the  power 
pfcn  to  the  commissioners  by  the  local  act,  is,  from  Htne 
to  Hme  to  make  rates  for  paving,  repairmg^  &c.:  they  had  . 
had  no  authority  to  bind  their  successors  by  a  bargain  of 

this  sort. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
Hus  was  a  special  case  reserved  upon  the  trial  of  an 
action  of  debt  brought  by  the  clerk  of  the  commissioners 
appointed  under  certain  local  acts  relating  to  the  paving. 
Ice.,  of  the  parish  of  St.  Pancras,  against  the  churchwardens 
of  the  same  parish,  for  the  purpose  of  recovering  the 

(64)  See  Woodeock  v.  GibaoD,  4  R  &  C.  463,  6  D.  &  R.  524. 
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1841. 


41  Geo.  St  c 
cxxxi,  8.  37. 


amount  of  three  rates  or  assessments  alleged  to  be  made 
under  the  powers  of  the  local  acts  and  of  the  general 
Metropolitan  Street  act,  57  Greo.  3,  c.  xxix. 

Upon  the  argument,  various  objections  were  made  on 
the  part  of  the  defendants  against  the  legality  of  the  rates; 
but,  as  we  are  of  opinion  that  one  of  those  objections  is 
well  founded,  and  that  the  rates  are  bad  upon  the  ground 
of  that  objection,  it  becomes  unnecessary  to  give  our  opinion 
as  to  any  of  the  others. 

All  the  said  rates  are  stated,  upon  the  face  of  them,  to 
have  been  made  by  the  commissioners  appointed  under  the 
local  acts,  the  41  Geo.  3,  c.  czxxi,  the  43  Geo.  3,  c.  czxxix, 
and  the  55  Geo.  3,  c.  xxv,  and  under  the  general  act  for 
paving,  &c.,  the  streets  of  the  Metropolis,  57  Geo.3,  c.  rdx; 
and  the  rates  are  also  expressly  stated  to  have  been  made 
for  the  purposes  of  the  same  acts.  And  one  question  that 
has  been  raised  and  argued  before  us,  is,  whether  a  joint 
rate  on  churches,  houses,  &;c.,  can  be  made  for  all  the  pur^ 
poses  of  the  acts  referred  to  in  the  rate.  And  we  are  of 
opinion  that  such  joint  rate  cannot  be  made,  and  that  the 
rates  in  question  are  bad  upon  that  ground  of  objection. 

By  the  41  Geo.  3,  c.  cxxxi,  s.  37,  the  commissioners  are 
authorized  to  make  one  or  more  rate  or  rates  for  the  pur- 
pose of  repairing,  cleansing,  lighting,  watering,  and  watch.- 
ing  the  streets,  squares,  and  public  passages  and  places 
within  the  limits  of  the  act,  upon  all  houses,  shops,  &c., 
in  any  of  the  said  streets,  squares,  and  public  passages  and 
places ;  and  also  one  or  more  rate  or  rates  for  the  purpose 
of  forming,  making,  &;c.,  and  embellishing  the  centres  or 
areas  of  the  said  squares,  or  the  houses  and  buildings  to 
be  erected  and  built  encompassing  the  said  squares*  Under 
this  act  a  joint  rate  could  not  be  made  for  all  the  purposes 
of  the  act :  there  is  nothing  in  the  act  to  authorize  it ; 
and  the  parties  liable  to  pay  to  the  expenses  of  repairing^ 
cleansing,  &c.,  are  a  different  class  from  those  who  are  to 
be  charged  with  the  expenses  of  embellishing  the  squares. 
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By  the  43  Greo.  3^  c.  cxxxix^  a.  25,  so  mucli  of  the  foimer        1841. 
act  (41  Greo.  3^  c.  czxxi)  as  empowers  the  commissioners  to      douolIs 
make  a  rate  for  pavings  repairing^  cleansing,  and  lighting  ^' 

the  said  streets,  ftc.,  and  also  a  rate  for  watching  the  same,  43  q^.  3^  c. 
is  repealed.  And  by  s.  26,  one  or  more  rate  or  rates  shall,  <^***«»  ••  25. 
fcr  the  purpose  of  repairing,  cleansing,  lighting,  and  watch- 
ing the  said  several  streets,  &c.,  be  made  once  in  every 
jear,  or  oftener  if  needful  (forming  one  aggregate  account), 
upon  every  person  who  shall  inhabit,  &c.,  any  house,  &c.,  in 
any  of  the  said  streets.  In  this  act  also  there  is  nothing 
wbich  authorizes  a  joint  rate  for  repairing  the  streets  and 
embellishing  the  centres  of  squares. 

By  the  57  Qeo.  3,  c.  zxix,  s.  24,  it  is  enacted,  in  substance,  57  Geo.  8,  e. 
that  it  shall  be  lawful  for  the  persons  who  under  any  local  **"'  **  '** 
act  are  empowered  to  make  rates  for  paving,  &c.,  either 
separately  or  jointly  with  other  purposes,  to  make  any  such 
rates  as  shall  be  necessary  for  paving,  &;c.,  pursuant  to  the 
direction  of  the  local  acts  and  of  this  act,  and  for  the  pay- 
ment of  debts  incurred  or  to  be  incurred,  &c.,  and  for 
payment  of  interest  and  annuities,  &c.,  or  for  the  payment 
of  pnndpal  monies,  either  separately  or  jointly  for  other 
poiposes  as  to  such  persons  shall  seem  reasonable ;  and  such 
rates,  and  all  rates  and  assessments  made  with  respect  to 
paring,  either  separately  or  jointly  with  any  other  pur- 
pose, 1^  virtue  of  any  local  act  or  this  act,  shall  be  laid 
npoD  every  person  who  shall  inhabit  &c.  any  messuage  &;c. 
within  any  of  the  streets  within  the  said  parochial  or  other 
disfczict.  Now,  the  rate  authorized  by  this  section,  being 
a  general  rate  on  all  persons  inhabiting  &c.  dwelling- 
houses  &c.  within  the  district,  cannot  be  supposed  to  have 
in  view  any  other  purposes  than  such  wherein  the  inhab- 
itants of  the  district  generally  had  a  common  interest. 
Where,  as  in  the  present  case,  of  embellishing  the  squares, 
a  particular  class  of  persons  distinct  from  the  general  body 
of  the  inhabitants  are  by  the  local  act  subjected  to  a  special 
rate  in  respect  of  a  particular  benefit  which  they  enjoy,  it 
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1841.        amomit  of  three  rates  or  assessme-         ^'^^  *®  section 
under  the  powers  of  the  local  ^*  particular  cUas  w\io 

Metropolitan  Street  act,  57  Q<         '  ^^  ^^^  advantage  tixey 

Upon  the  argument,  var'         '  ^^^  ^^^^  ^*^^'  ^^  «^"* 
the  part  of  the  defendant         ^®  benefit, 
but,  as  we  are  of  opi         ^^  *^  ^'  ^^^^>  although  tlie  ex- 
well  founded,  and  ^'     *^"  ^^  question  are  somewhat  large 
of  that  objectiop      ^^^  ^^  ^^^^  construction  to  be  confined 
as  to  any  oft'  .^^^  *^  ^^^  parties  rated  may  reasonably  lie 

All  the      fif  ^*^®  *  common  interest  in  the  purposes  for 

have  he^y^^^  ^^  °^®- 

local     Z*^®  reasoning  will  apply  equally  to  the  25th  aec- 


an        ^^^^  ^"^  ^^^*  ^*  ^'  ^siXf  upon  which  the  counsel  for^ 
y/pUintiff  mainly  relied.    By  that  section  it  is  enacted^ 
'^    .  jttbstance,  that,  in  any  parochial  or  other  district  where- 
^  by  virtue  of  the  local  act  one  general  rate  only  is  di- 
luted to  be  made  for  paving,  as  well  as  for  other  objects 
mentioned  in  such  act,  it  shall  be  lawful  for  the  persons 
authorized  by  the  local  act  to  make  such  rate,  to  make 
separate  rates  for  the  other  objects  mentioned  in  the  local 
act,  and  such  other  separate  rates  as  may  be  necessary  for 
paving,  &c.,  and  for  payment  of  interest  and  annuities,  or 
for  payment  of  any  principal  money;  or  they  may  make 
general  rates,  as  well  for  the  expenses  of  paving,  &c.,  as  for 
all  and  every  or  any  of  the  other  objects  relating  to  the  said 
parochial  or  other  district  mentioned  in  such  local  act* 
The  object  of  this  section  seems  to  be  to  give  facility  to 
the  making  of  rates  in  cases  where  by  the  local  act  a  joint 
assessment  only  can  be  made  for  paving  and  for  other  ob- 
jects mentioned  in  the  act;  and  its  effect  is,  to  give  an 
option  to  the  parties  authorized  to  make  the  rates,  either 
to  make  a  separate  rate  for  each  of  those  objects,  and  a 
separate  rate  for  paving,  and  for  paying  interest,  annuities, 
ftc,  or  to  make  a  joint  rate  for  the  expenses  of  paving,  &c*» 
and  for  all  and  every  or  any  of  the  other  objects  relating 
to  the  district,  but  not  to  authorize  the  making  of  a  joint 
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rate  for  a  purpose  relating  to  the  whole  district^  and  for 
another  purpose  relating  to  a  part  of  the  district  only. 

And  the  objection  being,  not  merely  that  the  rate  is 
exoessiye  in  respect  of  the  sum  assessed  upon  the  church 
trustees,  but  that  the  rate  is  a  joint  rate  for  several  pur- 
poses not  authorized  by  the  statutes  to  be  included  in  one 
rate,  such  defect  cannot  be  the  subject  of  an  appeal,  but 
makes  the  rate  altogether  bad,  upon  the  principle  laid  down 
in  the  cases  of  The  King  v.  fVelbank,  4  M.&  S.  222,  and 
31fe  Kbiff  y.  Cunningham,  5  East,  478.  On  the  ground  of  the 
objection,  therefore,  above  considered,  we  think  the  rate  bad, 
and  that  the  verdict  is  to  be  entered  for  the  defendants. 

Judgment  accordingly. 


1841. 


Lane  and  Others  t;.  Burohart. 


ThuTiday, 
Nov.  25M. 


Assumpsit  on  a  special  agreement,  by  which,  in  con-  One  B.  being 
sideration  that  the  plaintiffs  would  discharge  from  custody  ^^n.  at^th 


to  secure  the 
payment  of  the 
debt  (275/.  12«.) 
by  inttalments, 
and  upon  the 
defendant's 


the 

one  Anthony  Bacon,  then  a  prisoner  in  execution  at  the  suit  puln^fft  *ti,ey 
of  the  plaintiffs,  the  defendant  undertook  and  promised  that  »greed  to  du- 

cbarse  hiniy 

Bacon  should  pay  to  the  plaintiffs  the  debt  for  which  he  upon  his  exe- 
was  so  in  custody,  together  with  interest,  by  four  equal  half-  rant"of  attorney 
yearly  instalments :  breach,  non-payment  by  Bacon,  of  the 
third  instalment,  which  became  due  on  the  17th  May,  1840. 
The  only  material  plea  was  the  fourth,  in  which  the  de- 
fendant set  up  his  bankruptcy  and  certificate,  and  that  the  ^gnilig  the 

following  un- 
deruking: — "  XtfiM  and  Others  ▼.  Bacon.  In  consideration  of  your  discharging  the  defen. 
dant  out  of  custody  in  this  action,  I  undertake  that  he  shall  pay  the  debt  due  to  you,  tIx. 
27SL  12m.,  together  with  interest,  by  four  equal  half-yearly  instalments,  the  first  insUlment 
to  commence  and  be  made  on  the  17th  May,  1839."  The  warrant  of  attorney  was  exe- 
cuted (to  the  knowledge  of  the  defendant),  the  undertaking  signed  on  the  17th  NoTcmber, 
183S,  and  B.  discharged  from  custody.  A  fiat  issued  against  the  defendant  on  the  26th  April, 
1SS9,  under  which  he  was  duly  declared  a  bankrupt;  and  be  obtained  his  certificate  on  the  6th 
August  following: — Held,  that  the  certificate  was  no  bar  to  an  action  against  the  bankrupt  for 
the  third  instalment,  due  on  the  17th  May,  1840 — for  that,  inasmuch  as  B.  continued  liable  as 
the  plaintiff's  debtor  by  virtue  of  the  warrant  of  attorney  executed  by  him  before  his  discharf^e, 
and  the  defendant's  undertaking  was  given  with  reference  to  B.'s  liability  and  as  a  collateral 
gnarantie  for  the  payment  of  the  instalment  secured  by  the  warrant  of  attorney,  and  as  no  in- 
stalment became  due  before  the  fiat,  there  was  no  debt  due  from  the  bankrupt  at  the  date  of  the 
iat  that  could  have  been  proved  under  it. 


xxii,  a.  25. 
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1841.  cannot  have  been  the  intention  of  the  act,  hj  the  section 
now  under  consideration,  to  relieve  the  particular  class  who 
ought  to  bear  the  burden  in  respect  of  the  advantage  they 
receive,  and  to  cast  it  upon  those  who  have  either  no  share 
or  at  least  no  equal  share  of  the  benefit. 

For  these  reasons,  it  seems  to  us,  that,  although  the  ex- 
pressions of  the  section  in  question  are  somewhat  large 
and  vague,  they  ought  in  legal  construction  to  be  confined 
to  rates  in  which  all  the  parties  rated  may  reasonably  be 
supposed  to  have  a  common  interest  in  the  purposes  for 
which  the  rates  are  made. 
57  Geo.  3,  c         The  same  reasoning  will  apply  equally  to  the  25th  sec- 
tion of  the  67  Geo.  8,  c.  xxix,  upon  which  the  counsel  for 
the  plaintiff  mainly  relied.    By  that  section  it  is  enacted, 
i^  substance,  that,  in  any  parochial  or  other  district  where- 
in by  virtue  of  the  local  act  one  general  rate  only  is  di- 
rected to  be  made  for  paving,  as  well  as  for  other  objects 
mentioned  in  such  act,  it  shall  be  lawful  for  the  persons 
authorized  by  the  local  act  to  make  such  rate,  to  make 
separate  rates  for  the  other  objects  mentioned  in  the  local 
actj  and  such  other  separate  rates  as  may  be  necessary  for 
paving,  &c.,  and  for  payment  of  interest  and  annuities,  or 
for  payment  of  any  principal  money;  or  they  may  make 
general  rates,  as  well  for  the  expenses  of  paving,  &c.,  as  for 
all  and  every  or  any  of  the  other  objects  relating  to  the  $aid 
parochial  or  other  district  mentioned  in  such  local  act. 
The  object  of  this  section  seems  to  be  to  give  facility  to 
the  making  of  rates  in  cases  where  by  the  local  act  a  joint 
assessment  only  can  be  made  for  paving  and  for  other  ob- 
jects mentioned  in  the  act;  and  its  effect  is,  to  give  an 
option  to  the  parties  authorized  to  make  the  rates,  either 
to  make  a  separate  rate  for  each  of  those  objects,  and  a 
separate  rate  for  paving,  and  for  paying  interest,  annuities, 
ftc,  or  to  make  a  joint  rate  for  the  expenses  of  paving,  &c., 
and  for  all  and  every  or  any  of  the  other  objects  relating 
to  the  district,  but  not  to  authorize  the  making  of  a  joint 
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rate  for  a  purpose  relating  to  the  whole  district,  and  for 
another  purpose  relating  to  a  part  of  the  district  only. 

And  the  objection  being,  not  merely  that  the  rate  is 
excessive  in  respect  of  the  sum  assessed  upon  the  church 
trustees,  but  that  the  rate  is  a  joint  rate  for  several  pur- 
poses not  authorized  by  the  statutes  to  be  included  in  one 
rate,  such  defect  cannot  be  the  subject  of  an  appeal,  but 
makes  the  rate  altogether  bad,  upon  the  principle  laid  down 
in  the  cases  of  The  King  v.  Welbofik,  4  M.&  S.  222,  and 
Tfie  King  y.  Cunningham,  5  East,  478.  On  the  ground  of  the 
objection,  therefore,  above  considered,  we  think  the  rate  bad, 
and  that  the  verdict  is  to  be  entered  for  the  defendants. 

Judgment  accordingly. 
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1841. 


Lane  and  Others  t;.  Burohart. 


Thursday, 
Nov.  25<A. 


ixSSUMPSIT  on  a  special  agreement,  by  which,  in  con-  One  b.  being 
sideration  that  the  plaintiffs  would  discharge  from  custody  ^^n.  at^the 
one  Anthony  Bacon,  then  a  prisoner  in  execution  at  the  suit  puin*|ift  *thcy 
of  the  plaintiffs,  the  defendant  undertook  and  promised  that  agreed  to  dis- 
Bacon  should  pay  to  the  plaintiffs  the  debt  for  which  he  upon  bit  eze- 
was  so  in  custody,  together  with  interest,  by  four  equal  half-  raitTf  mttoJiiey 
yearly  instalments :  breach,  non-payment  by  Bacon,  of  the  *®  *^ent  of  *be 
third  instalment,  which  became  due  on  the  17th  May,  1840.  debt(275/.i2#.> 

The  only  material  plea  was  the  fourth,  in  which  the  de-  and  upon  the 
fendant  set  up  his  bankruptcy  and  certificate,  and  that  the  ^gnfifg  "be 

following  un- 
dertaking:— "  X««iitf  and  Others  ▼.  Bacon.  In  consideration  of  your  discharging  the  defen- 
dant oat  of  custody  in  this  action,  I  undertake  that  be  shall  pay  the  debt  due  to  you,  tii. 
275L  12«.,  together  with  interest,  by  four  equal  half-yearly  instalments,  the  first  instalment 
to  commence  and  be  made  on  the  17th  May,  1839."  The  warrant  of  attorney  was  eie- 
euted  (to  the  knowledge  of  the  defendant),  the  undertaking  signed  on  the  17th  November, 
IS38,  and  B.  discharged  from  custody.  A  fiat  issued  against  the  defendant  on  the  26th  April, 
1SS9,  under  which  he  was  duly  declared  a  bankrupt;  and  he  obtained  his  certificate  on  the  6th 
August  following: — Held,  that  the  certificate  was  no  bar  to  an  action  against  the  bankrupt  for 
the  third  inttalmenc,  due  on  the  17th  May,  1840— for  that,  inasmuch  as  B.  continued  liable  as 
the  plaintiff's  debtor  by  virtue  of  the  warrant  of  attorney  executed  by  him  before  his  discharge, 
and  the  defendant's  undertaking  was  given  with  reference  to  B.'s  liability  and  as  a  collateral 
gnarancie  Ibr  the  payment  of  the  instalment  secured  by  the  warrant  of  attorney,  and  as  no  in- 
stalment became  due  before  the  fiat,  there  was  no  debt  due  from  the  bankrupt  at  the  date  of  the 
iat  that  could  have  been  proved  under  it. 
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1841.        cause  of  action  accraed  before  the  bankruptcy.    Issue 
thereon. 

The  cause  was  tried  before  Tindal^  C.  J.^  at  the  sittings 
at  Westminster  after  Trinity  Term,  1840.  The  facts  that 
appeared  in  evidence  were  as  follow : — Greneral  Bacon  being 
in  custody  in  execution  at  the  plaintiffs^  suit,  for  a  debt  of 
275/.  12^.,  negotiations  were  entered  into  for  the  purpose 
of  obtaining  his  discharge ;  and  it  was  ultimately  arranged 
that  the  General  should  be  released  upon  his  executing  a 
warrant  of  attorney  to  secure  the  payment  of  the  debt  by 
certain  instalments,  and  upon  the  defendant's  guarantee- 
ing the  due  payment  of  those  instalments.  A  warrant  of 
attorney  was  accordingly  executed  by  General  Bacon,  the  fol- 
lowing undertaking  signed  by  the  defendant,  and  General 
Bacon  discharged  from  custody : — 

**  Lane  and  Others  t;.  Bnrghart. 

"  November  17th,  1838. 
*'  Gentlemen, — In  consideration  of  your  discharging  the 
defendant  out  of  custody  in  this  action,  I  undertake  that 
he  shall  pay  the  debt  due  to  you,  viz.  275/.  I2«.,  together 
with  interest,  by  four  equal  half-yearly  instalments,  the 
first  instalment  to  commence  and  be  made  on  the  17th 
day  of  May,  1839. 

''  To  Messrs.  J.  Lane,  J.  Sigel,  "F.  Burghart." 

&  iEsculapius  Newcombe.*' 

A  fiat  in  bankruptcy  issued  against  the  defendant  on  the 
26th  April,  1839 :  he  obtained  his  certificate  on  the  6th 
August  following.  An  action  had  already  been  brought  in 
the  court  of  Queen's  Bench,  to  recover  the  amount  of  the 
first  two  instalments.  In  that  action  a  verdict  was  found 
for  the  plaintiffs,  and  a  rule  nisi  had  been  granted  for  en- 
tering a  nonsuit  on  the  ground  that  the  sum  secured  by 
the  defendant's  undertaking  was  a  debt  that  was  proveable 
under  the  fiat.  That  rule  was  stiU  pending.  There  was, 
however,  no  evidence  in  that  case,  as  there  was  on  the  pre- 
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sent  occasion^  that  any  firesh  security  had  been  taken  firom 
General  Bacon :  and  the  jury  here  found  that  such  fresh 
aecority  was  taken  with  the  knowledge  of  the  defendant. 

A  verdict  was  entered  for  the  plaintifib  for  74iL  185.,  the 
amount  of  the  third  instalment^  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  if  the  court  should  be  of  opinion 
that  the  sum  secured  by  the  defendant's  guarantie  was  a 
debt  that  was  proveable  under  the  fiat. 

Chatmett,  Serjeant^  in  Michaelmas  Term  last^  accordingly 
obtained  a  rule  nisi. — He  submitted  that  the  contract  on 
the  part  of  the  defendant  was  not  one  of  guarantiee  but  an 
original  undertaking  to  pay  the  debt  of  General  Bacoit 
which  was  extinguished  by  his  dischai^e  from  custody: 
and  he  referred  to  1  Wms.  Saund.  211  a,  n.  {e),  and  Good-' 
Wiom  Y.  Chase,  1  B.  &  Aid.  297. 

Bon^MU,  Serjeant  (AfiA^  was  with  him),  in  Easter  Term 
hut,  shewed  cause. — ^At  the  date  of  the  fiat  there  was  no 
debt  due  in  respect  of  this  guarantie  from  the  defendant 
to  the  plaintiffs  which  the  latter  could  prove.  If  General 
Bacon,  whose  duty  it  was  to  pay  the  debt,  performed  his 
engagement^  no  debt  would  ever  become  due  from  the  de- 
fendant; consequently,  there  was  no  contingency  that  was 
ansoeptible  of  valuation  under  the  56th  section  (56)  of  the 

(55)  Which  enacts,  ''that,  if  any  so  ascertained,  and  to  receive  6ivU 

bankrupt  shall,  before  the  issuing  dends  thereon;  or,  if  such  value 

of  the  commiMion,  have  contracted  shall  not  be  so  ascertained  before 

any  debt  payable  upon  a  contin-  the  contingency  shall  have  hap- 

geocy  which  shall  not  have  hap-  pened,  then  such  person  may,  after 

pcned  before  the  issumg  of  such  such  contingency  shall  have  hap- 

eomiiiiasion,  the  person  with  whom  pened,  prove  in  respect   of  such 

such   debt  has  been  contracted,  debt,  and  receive  dividend  with  the 

Bay,  if  he  think  fit,  apply  to  ihe  oiher  creditors,  not  disturbing  any 

commissioners  to  set  a  value  upon  former  dividends :  provided  such 

such  debt,  and  the  commissioners  person  had  not,  when  such  debt 

are  hereby  required  to  ascertain  was  contracted,  notice  of  any  act 

the  value  thereof,  and  to  admit  of  bankruptcy  by  such  bankrupt 

sneh  peiaon  to  prove  the  amount  committed. 

VOL.  IV.  V 
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1841.  6  Geo.  4,  c.  16.  ''  The  discharge  from  debts  under  the 
bankrupt  act/'  says  Lord  Tenterden,  in  Yallop  v.  Ebers, 
1  B.  &  Ad.  698/  ''is  entirely  the  creature  of  that  act;  it 
can  only  take  place  in  the  particular  instances  there  speci- 
fied. By  the  statute  6  Geo.  4,  c.  16,  a  bankrupt  may  be 
discharged  from  all  debts  due  at  the  time  of  issuing  the 
commission,  all  that  are  certain  to  become  due  at  a  future 
time,  and  all  that  may  or  may  not  become  payable  by  the 
bankrupt*  at  a  future  time :  in  the  latter  case,  where  the 
contingency  has  not  happened  before  the  issuing  of  the 
ccxnmission,  the  commissioners,  on  application  from  the 
party  with  whom  the  debt  has  been  contracted,  may  ascer* 
tain  its  value  and  admit  the  party  to  prove  :  or,  if  the  con* 
tingency  has  happened  before  the  value  ia  ascertained,  the 
demand  then  stands  as  if  it  had  been  debitvun  in  praesenti 
solvendum  in  futuro,  and  the  creditor  may  prove  in  respect 
of  such  debt  and  receive  dividends,  only  not  disturbing 
former  ones.  But  it  appears  to  me  that  there  was  no  debt 
between  the  present  defendant  and  the  plaintiff  to  which 
any  of  these  clauses  could  be  applicable/'  In  that  case  the 
defendant  had,  on  certain  coslsiderations,  undertaken  to 
pay  the  balance  due  on  a  bill  of  exchange  of  which  the 
plaintiff  was  the  acceptor;  and  he  afterwards,  by  a  new 
undertaking,  engaged  to  deliver  up  the  acceptance  to  the 
plaintiff  within  a  month,  or  to  indemnify  him  aginnst  it. 
The  defendant  became  bankrupt,  and  did  not  pay  or  give 
any  indenmity ;  and  the  plaintiff  was  obliged  to  take  up 
the  biU;  the  bankrupt  having  then  obtained  his  certificate. 
In  an  action  by  the  plaintiff  for  the  breach  of  promise,  it 
was  held  that  he  could  not  have  proved  in  respect  of  it 
under  the  defendant's  commission,  either  for  a  debt  not 
payable  at  the  time  of  the  bankruptcy,  or  for  a  contingent 
debt,  or  in  the  character  of  a  surety ;  and  therefore  that 
the  bankruptcy  was  no  defence.  In  TTte  0ver9eer$  of  St 
Martm-in-ihe-Iielda  v.  Warren,  1  B.  &  Aid,  491,  1  Stark. 
188,  the  obligee  of  a  bastardy-bond,  after  the  bond  had 
been  forfeited,  became  bankrupt  and  obtained  hia  certifi- 
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cate:  and  it  was  held  that  the  parish  officers  were  not  IMI. 
thereby  predaded  firom  recoyering  upon  the  bond  farther 
expenses  incurred  subsequently  to  the  bankruptcy — ^it  be- 
ing a  debt  upon  contingency^  in  its  nature  incapable  of 
ynluMtioD,  and  therefore  not  proveable  under  the  comnus- 
mm.  In  Atwood  t.  Partridge,  12  Moore^  481,  4  Bing. 
209,  where  the  defendant  covenanted  with  the  plaintiffs 
fior  the  due  payment  by  B.  of  the  annual  premium  on  a 
policy  effected  on  the  life  of  B.,  and  given  by  B.  to  the 
jdaintifi  by  way  of  security  for  a  debt  due  from  him  to 
them;  and  the  defendant  became  bankrupt  beftn'e  and  ob- 
tained his  certificate  ajier  a  default  by  B. :  it  was  held 
tbat  the  defendant  was  not  discharged  firom  liability  for 
the  premiDm  which  the  plaintiffs  had  been  obliged  to  pay 
to  keep  the  policy  on  foot.  Best,  C.  J.,  there  said :  "  The 
qnestion  is  whether  there  was  any  debt  which  the  defend- 
ant midertook  to  pay.  I  am  of  opinion  that  there  was 
iKHie,  other  contingent  or  otherwise.  The  defendant 
merely  undertook  that  B.  should  do  certain  acts.  Upon 
tiie  fdhne  of  B.  in  the  due  payment  of  the  annual  pre- 
mimn^  the  pfadntiffs  would  have  a  claim  on  the  defendant, 
as  surety,  for  unliquidated  damages,  varying  in  amount 
aecoiding  to  circumstances.  If  B.  was  still  living,  the 
amount  of  damages  would  be  the  sum  paid  by  the  plain- 
tiffs to  keep  the  poUcy  on  foot ;  but,  if  he  had  died  leaving 
the  annual  premium  in  arrear,  the  defendant  would  have 
been  called  upon  to  make  compensation  to  the  plaintiffs 
tar  the  loss  of  their  whole  debt ;  or,  if  B.  had  left  behind 
him  the  means  of  satisfying  part  of  the  debt,  the  plaintiffs' 
chim  on  the  defendant  would  be  reduced  pro  tanto.  Thus, 
there  might  be  a  multiplicity  of  causes  tending  to  vary  the 
aoumnt  of  damages  to  which  the  defendant  would  become 
habk  in  consequence  of  his  suretyship.''  In  Johnson  v. 
Coayfoa,  4  Sim.  37,  an  annuity  granted  by  A.  to  B.  was 
secored  by  a  covenant  by  C,  a  surety,  to  pay  the  annuity 
in  case  A.  made  default,  and  by  a  judgment  entered  up 
against  A«  and  C;  the  annuity  remained  unpaid  firom 

u2 
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1841.  ^      January,  1823,  and,  A.  having  left  the  country,  in  Febru- 
ary, 1824,  C.  became  bankrupt,  and  afterwards  obtained 
his  certificate :  C.  having  died,  B.  filed  a  biU  to  have  the 
arrears  of  the  annuity  paid  out  of  his  real  and  personal 
estates;  and  it  was  held  that  neither  the  value  of  the  an- 
nuity, nor  the  sum  due  on  the  former  judgment,  was  prove- 
able  under  C/s  commission,  and  therefore  that  his  certifi- 
cate was  no  bar  to  the  plaintiff's  demand.     JTumipam  v. 
Thompson,  2  New  Cases,  168,  2  Scott,  266,  is  very  analo- 
gous to  this  case.    It  was  there  held  that  the  instalments 
of  an  annuity  for  the  payment  of  which  a  surety  expressly 
covenants  in  case  of  the  default  of  the  grantor,  are  not 
proveable  under  a  fiat  against  the  surety,  where  such  in- 
stalments do  not  beqpme  due  until  after  the  bankruptcy  of 
the  surety.     The  Court  there  say:  ''The  question  upon 
this  record  is  reduced  to  the  single  point,  whether  the  in- 
stalments of  an  annuity  for  the  payment  of  which  the 
bankrupt  is  surety  only,  and  which  he  expressly  covenants 
to  pay  in  case  of  the  default  of  the  grantor,  are  proveable 
under  a  fiat  against  the  surety,  where  such  instalments  do 
not  become  due  until  after  the  bankruptcy  of  the  surety. 
And  we  are  of  opinion  that  they  are  not.    If  such  a  de- 
mand is  proveable  at  all,  it  must  fall  within  the  provisions 
of  the  56th  section  of  the  statute,  and  no  other;  for,  as  to 
the  64th  section,  its  object  was  to  enable  the  annuity  credi- 
tor of  any  bankrupt  to  prove  for  the  value  of  an  annuity 
under  a  commission  against  the  grantor.    But  the  plaintiff 
in  this  case  is  not  the  annuity  creditor  of  the  defendant, 
the  bankrupt.     The  defendant  neither  granted  the  an- 
nuity nor  covenanted  absolutely  for  its  payment :  he  only 
covenanted  to  pay  in  case  the  grantor  should  make  default. 
It  is  clear  therefore  that  the  case  is  not  within  the  54th 
section.    The  55  th  section  was  passed  to  enable  the  col- 
lateral surety  for  payment  of  an  annuity  to  come  in  under 
a  commission  issued  against  the  principal  debtor.     It  is 
unnecessary  to  say  that  this  section  cannot  apply  to  the 
present  case,  where  the  commission  has  been  issaed,  not 
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agidiist  the  grantor  of  the  annuity^  but  against  the  surety 
himaelf.  No  section  therefore  can  possibly  apply  to  this 
I  except  it  be  the  56th.  That  section  provides  for  two 
-firs^  where  there  is  '  a  debt  payable  upon  a  con- 
tingeDi7  which  has  not  happened  before  the  issuing  of  the 
commission ;'  in  which  case  the  commissioners  are  directed 
to  ascertain  the  value  thereof,  and  to  admit  the  creditor  to 
prove  the  amount  so  ascertained.  The  second  case  is, 
'vhere  the  value  shall  not  be  ascertained  before  the  con- 
tingency  shall  have  happened;'  and  in  that  event  the 
creditor  may,  after  such  contingency  shall  have  happened, 
proffe  in  respect  of  the  debt,  and  receive  dividend  with 
the  other  creditors,  not  disturbing  any  former  dividends. 
The  question  is,  whether  the  instalments  mentioned  in 
the  first  breach  of  the  declaration  fall  within  either  the 
one  or  the  other  of  these  provisions.  We  think  it  clear 
tint  the  quarterly  payments  of  the  annuity  not  falling 
due  untQ  after  the  issuing  of  the  commission,  are  not 
comprised  within  the  first  part  of  the  section.  Before 
the  days  of  payment  arrive,  these  instalments  are  not 
only  no  debt,  but  can  never  become  a  debt  from  the 
aorety,  except  in  the  event  that  Smallwood,  the  grantor 
of  the  annuity,  shall  make  default  in  such  payments. 
But  the  value  of  such  a  contingency  it  is  impossible  to 
cakulate.  The  liability  of  the  surety  would  depend  upon 
the  power  and  the  will  of  the  principal  to  pay  the  first 
quarter,  and  also  the  subsequent  instalments  as  they  fell 
due:  and  it  is  needless  to  say  that  such  a  contingency 
cannot  be  subjected  to  any  known  law  of  calculation. 
And,  accordingly,  when  the  present  plaintiff,  before  any 
quarterly  payment  became  due,  applied  to  the  commis- 
sioner to  ascertain  the  value  of  the  annuity,  and  to 
aDow  him  to  prove  such  value,  the  commissioner  rejected 
the  proof:  and  we  agree  in  the  judgment  given  by  the 
Cofort  of  Beview,  who  held  such  rejection  right :  see  Ex 
pmrU  Thompson,  1  Mont  &  Bligh,  219.''    Ex  parte  Simp^ 
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.  1841.  wn,  1  Mont.  &  Ayr.  541,  3  Deac.  &  Ch.  792,  shews  that 
to  make  a  liability  of  this  sort  proveable,  there  must  be  a 
debt  payable  presently,  or  at  afntore  time,  or  upon  a  con- 
tingency that  is  susceptible  of  arithmetical  calculation. 
In  Clements  v.  Langley,  5  B.  &  Ad.  872,  2  N.  &  M.  269, 
B.  C.  borrowed  a  sum  of  money,  and  gave  the  lenders  a 
bond  by  which  he  and  four  others  bound  themselyes  jointly 
and  severally  in  a  penalty  for  the  regular  payment  of  inte- 
rest, and  for  the  discharge  of  the  principal  and  all  interest 
that  might  be  due  at  the  end  of  five  years,  or,  if  sooner 
called  upon,  then  at  twenty*one  days  after  demand.  One 
of  the  co-obligors  of  R.  C.  became  bankrupt,  and  obtained 
his  certificate.  At  the  time  of  the  bankruptcy  a  forfeiture 
had  accrued  by  non-payment  of  interest,  but  it  was  not  in- 
sisted upon,  and  the  interest  was  subsequently  paid  up.  Af- 
ter the  certificate,  B.  C.  was  called  upon  for  the  principal, 
but  did  not  pay,  and  payment  was  enforced  firom  the  four  co- 
obligors  who  had  continued  solvent.  In  an  action  by  one 
of  them  against  the  party  who  had  been  bankrupt,  for  con- 
tribution, it  was  held  that  they  could  not  have  proved 
under  the  commission  by  s.  52  of  the  bankrupt  act,  and 
therefore  that  the  certificate  was  no  answer  to  the  action. 
*'The  plaintiff's  liability,*'  said  Lord  Denman,  ''depended 
'  on  two  contingencies ;  first,  whether  the  original  debtor 
would  pay;  and,  secondly,  whether  in  his  default  the  co- 
sureties would  be  called  upon.  No  direct  liability  arose 
till  after  the  bankruptcy ;  and  then  I  do  not  see  that  there 
was  such  a  liability  of  the  bankrupt  to  his  co-surety  as 
could  have  been  proved  under  the  commission.''  In  the 
present  case,  the  engagement  of  the  bankrupt  was,  not 
absolutely  to  pay  the  debt  of  General  Bacon,  but  to  pay  it 
in  case  he  should  make  default :  and,  no  default  having 
been  made  until  after  the  bankruptcy,  there  was  no  debt 
that  could  be  proved — ^no  contingency  susceptible  of  valu- 
ation. The  case  in  the  court  of  Queen's  Bench  is  distin- 
-guishable  in  its  circumstances  from  the  present:   there 
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General  Bacon  having  been  discharged  firom  cnstody^  and 
Me  old  dM  being  extistguisied,  the  engagement  entered 
into  by  the  defendant  became  an  original  undertaking, 
and  not  a  mere  gnarantie.  That  argument,  however,  is 
obviated  in  this  case  by  the  circumstance  of  a  fiesh  i^ecu* 
rity  having  been  taken  from  General  Bacon  with  the 
knowledge  of  the  defendant. 

Ckamell,  Serjeant  {CowHng  was  with  him),  in  support  of 
his  rale. — The  undertaking  of  the  defendant  was  an  ori- 
ginal undertakings  in  a  certain  event,  to  pay  the  debt  for 
which  General  Bacon  was  then  in  custod/f.    The  drcum- 
stance  of  General  Bacon  having  given  a  warrant  of  attor- 
ney cannot  at  all  vary  the  defendant's  liability.     IMauk, 
J. — ^How  are  the  commissioners  to  value  the  contingency 
ci  Gencnd  Bacon's  failing  to  pay  his  debt  ?]     This  is  very 
amdogoos  to  the  case  o{  Storey  y.  Bams,  7  EBtt,4t^,  where 
it  was  held  that  the  drawer  of  a  bill  of  exchange,  which 
had  been  accepted,  and  was  not  refused  payment  by  the 
aceeptor  till  after  the  bankraptcy  of  the  drawer,  waa  dis« 
charged  by  hia  certificate,  inasmuch  as  such  debt  was 
proveaUe  under  his  commission  by  the  statute  7  Geo.  1, 
c  31,  s.  1.    The  words  of  that  section  are  substantially 
the  same  as  those  of  the  51st  section  of  the  6  Geo.  4,  c.  16, 
which  enacts  ''  that  any  person  who  shall  have  given  credit 
to  the  bankrupt  upon  valuable  consideration,  for  any  money 
or  other  matter  or  thing  whatsoever  which  shall  not  have 
become  payable  when  such  bankrupt  committed  an  act  of 
bankraptcy,  and  whether  such  credit  shall  have  been  given 
viffm  any  bill,  bond,  note,  or  other  negotiable  security  or 
nol^  ahall  be  entitled  to  prove  such  debt,  bill,  bond,  note, 
or  other  security,  as  if  the  same  was  payable  presently,  and 
receive  dividends  equally  with  the  other  creditors,  deducts 
ing  only  thereout  a  rebate  of  interest  for  .what  he  shall  so 
receive  at  the  rate  of  5  per  cent.,  to  be  computed  firom  the 
declaration  of  a  dividend  to  the  time  such  debt  would 
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■1841'.  liave  become  payable,  according  to  the  terms  upon  whicli 
it  was  contracted/'  That  clause  is  not  limited  to  bills, 
bonds,  notes,  or  other  negotiable  securities.  Here,  credit 
has  been  given  to  the  bankrupt  on  a  valuable  considera« 
tion,  viz.  the  discharge  of  General  Bacon.  [Tindal,  C.  J. — 
That  clause  relates  to  debts  that  must  become  payable  at  a 
future  time :  the  question  is  whether  this  is  more  than  a 
contingency.]  It  was  an  original  promise  upon,  a  good 
consideration.  In  Goodman  v.  Chase,  I  B.  &  Aid.  297,  it 
was  held,  that,  where  a  defendant  taken  on  a  ca.  sa.  is 
discharged  out  of  custody  by  consent  of  the  plaintiflp,  the 
debt  itself  is  extinguished ;  and  therefore  that  a  promise  by 
a  third  person  to  pay  that  debt  on  condition  of  that  dis- 
charge,  is  an  ori^nal  promise,  and  not  within  the  statute 
29  Car  2,  c.  8,  s.  4 :  and  several  authorities  on  the  subject 
Bxe  collected  in  1  Wms.  Saund.  211,  n.  (2).  None  of  the 
cases  cited  on  the  part  of  the  plaintiff  have  any  application. 
[Cottman,  J. — K  this  case  be  within  the  Slst  section, 
ITumpson  v.  Thompson,  2  Scott,  266,  2  New  Cases,  186, 
ought  to  have  been  so  held.]  There  the  liability  of  the 
bankrupt  was  that  of  a  surety  only. 

Cur.  adv.  vult 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
Tins  was  an  action  of  assumpsit  in  which  the  plaintiff 
declared  upon  a  special  agreement,  by  which,  in  consider- 
ation that  the  plaintiffs  would  discharge  one  Anthony 
Bacon,  who  was  then  a  prisoner  for  debt  in  execution  at 
the  suit  of  the  plaintiffs,  out  of  custody,  the  defendant  un- 
dertook that  the  said  Anthony  Bacon  should  pay  the  debt 
due  to  the  plaintiffs,  together  with  interest,  by  four  equal 
half-yearly  instalments ;  and  then  averred  as  a  breach  the 
non-payment  by  Bacon  of  the  third  instalment  due  on  the 
17th  May,  1840. 

The  defendant  by  his  fourth  plea  pleaded  his  bankruptcy 
imd  certificate,  and  that  the  cause  of  action  accrued  before 
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tbe  bankruptcy ;  and  the  only  question  raised  at  tbe  trial,  .1841. 
vaa,  whether  the  money  claimed  by  the  plaintiffs  in  this 
action  oonstitated  a  debt  that  might  have  been  proved 
vnderthe  defendant's  bankruptcy.  It  appeared  in  evidence, 
that  Antliony  Bacon  was  at  the  time  when  the  undertaking 
was  giren^on  which  the  action  was  brought  a  prisoner  in 
custody  at  the  suit  of  the  plaintiffs  for  the  sum  of  275/.  12^., 
and  that,  upon  a  negotiation  for  his  discharge,  it  was  ulti<* 
msteiy  arranged,  that,  upon  Bacon  executing  a  warrant  of 
attumey  to  secure  the  payment  of  the  debt  by  instalments, 
and  the  defendant  giving  a  guarantie  for  the  payment  of 
those  instalments  by  Bacon,  he  Bacon  should  be  discharged 
out  of  custody.  It  was  proved  that  a  warrant  of  attorney 
waa  accordingly  executed  by  Bacon,  and  that  the  defendant 
ttgned  an  undertaking,  addressed  to  the  plaintiffs,  in  the 
following  form: — ^^Lane  and  Others  v.  Bacon, — ^In  consi* 
Oration  of  your  discharging  the  defendant  out  of  cus« 

I  tody  in  this  action,  I  undertake  that  he  shall  pay  the 

debt  due  to  you,  viz.  275/.  I2#.,  together  with  interest, 

I  by  fomr  equal  half-yearly  instalments,  the  first  instalment 

to  commence  and  be  made  on  the  17th  day  of  May,  1889.'' 
And  that  thereupon  Bacon  was  discharged  out  of  cus- 
tody. The  fiat  against  the  defendant  was  issued  on  the 
2Gth  Afnil,  1839,  under  which  the  defendant  obtained  his 
oeitificate  on  the  6th  August  following.  The  only  qnes- 
tion  of  &ct  raised  at  the  trial,  was,  whether  the  defendant 
knew  that  Bacon  was  to  execute  a  fresh  warrant  of  attorney 
Ibr  payment  of  the  debt.  This  question  was  left  to  the 
jmy,  who  found  that  the  defendant  knew  of  the  warrant 
of  attorney,  and  gave  the  undertaking  with  reference  to  it, 
and  a  verdict  was  thereupon  taken  for  the  plaintiffs  for 
74/.  18t.,  the  amount  of  the  third  instalment,  and  interest, 
with  leave  to  the  defendant  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  the  sum  secured  was  a  debt  that 
might  have  been  proved  under  the  defendant's  bankruptcy. 
This  point  waa  accordingly  argued  before  us  in  last  Easter 
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1841.  Tenn :  and  it  was  contended  on  the  part  of  the  defendant^ 
that^  as  Anthony  Bacon  was  in  cnstody  in  execntion  under 
a  capias  ad  satisfieunendum^  the  debt  was  extinguished  by 
his  discharge  out  of  custody^  and  therefore  that  the  under- 
taking by  the  defendant  was,  not  to  pay  on  defsAilt  of 
Bacon,  but  an  original  absolute  undertaking  that  Bacon 
should  pay,  and  therefore,  in  legal  construction,  an  absolute 
undertaking  by  the  defendant  to  pay  the  amount  of  the 
debt  by  instalments;  and  that,  even  though  Bacon  might 
have  remained  liable  under  the  warrant  of  attorney,  yet 
that,  in  form  and  substance,  the  defendant's  undertaking 
was  an  absolute  engagement  that  Bacon  should  pay,  and 
was  in  effect  an  undertaking  that  the  defendant  would 
cause  the  debt  to  be  paid,  under  which  he  would  be  Uable 
as  much  as  if  he  had  promised  to  pay  the  debt  himself; 
and  that,  consequently,  though  payable  by  instahnents,  it 
might  have  be^n  proved  under  the  51st  section  of  the 
6  Geo.  4,  c.  16.  On  the  part  of  the  plaintiffs  it  was  insisted, 
that,  as  Bacon,  having  before  his  discharge  executed  a 
warrant  of  attorney  to  secure  the  payment  of  the  debt  by 
instalments,  he  continued  liable  as  the  principal  debtor, 
and  that  the  defendant's  undertaking  was  a  mere  collateral 
engagement  to  indemnify  the  plaintiffs  against  the  conse* 
quence  of  Bacon's  default  to  pay  the  instalments  as  they 
became  due,  and,  as  none  of  those  instalments  became  due 
till  after  the  defendant's  bankruptcy,  there  was  no  debt  due 
to  the  plaintiffs  from  the  defendant  at  the  time  of  the 
bankruptcy,  and  that  no  proof  could  have  been  made  under 
the  fiat  in  respect  of  the  defendant's  liability  upon  his  gua- 
rantie  either  under  the  51st  or  the  56th  section. 

At  the  time  this  case  was  argued  before  us,  a  rule  was 
pending  in  the  court  of  Queen's  Bench  in  an  action  be- 
tween  the  same  parties  for  the  recovery  of  the  first  two  in- 
stalments payable  under  the  same  undertaking.  That  case 
has  been  since  decided,  and  is  reported  in  1  Oale  &  D. 
812 ;  but  a  distinction  was  taken  in  the  argument  before 
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.118  between  the  two  cases,  via.  that  there  was  no  proof  be-  .1841. 
lore  the  conrt  of  Queen's  Bench  that  Bacon  had  before  his 
djacharge  executed  a  fresh  warrant  of  attorney  to  secure 
the  payment  of  the  debt  by  instahnents.  And  it  appears 
by  the  report  of  that  case,  that  the  court  held  that  the 
debt  might  have  been  proved  under  the  defendant's  bank- 
niptey,  upon  the  ground  that  Bacon's  debt  was  entirely 
discharged  by  his  release  out  of  custody,  and  that,  as  he 
could  no  longer  be  sued  for  it,  or  make  default  in  respect 
of  ity  the  defendant's  agreement  was,  in  effect,  according 
lo  the  case  of  Goodman  v.  Choie,  1  B.  &  Aid.  297,  an 
original  undertaking  to  pay  the  amount  of  the  sum  that 
had  been  due  from  Bacon,  and  therefore  that  the  instal- 
ments might  have  been  estimated,  and  proved  under  the 
defendant's  bankruptcy.  But,  inasmuch  as  in  the  case 
now  befojne  this  court  it  was  proved  that  Bacon's  liability 
was  kept  alive  by  the  execution  of  the  warrant  of  attorney 
previous  to  his  discharge,  we  think  the  decision  of  the 
court  of  Queen's  Bench  furnishes  no  rule  for  the  deter- 
minadon  of  the  present  case,  and  that  we  must  consider  it 
with  reference  to  the  other  authorities  cited  in  the  course 
of  the  aignment.  And,  after  examining  those  authorities, 
we  are  of  opinion,  that,  as  General  Bacon  continued  liable 
as  the  plaintiff's  debtor  by  virtue  of  the  warrant  of  attorney 
executed  by  him  before  his  discharge,  and  as  the  defend- 
ant's undertaking  was  given  with  reference  to  Bacon's 
liability,  and  as  a  collateral  guarantie  for  the  payment  of 
the  instalments  secured  by  the  warrant  of  attorney,  and 
as  no  instalment  had  been  due  before  the  fiat,  there  was 
no  debt  due  from  the  bankrupt  at  the  date  of  the  fiat  that 
could  have  been  proved  under  it. 

At  the  date  of  the  fiat,  the  defendant  was  liable,  indeed, 
to  indemnify  the  plaintiff  for  the  consequences  of  Bacon's 
&ilure  to  pay  the  instalments.  But  there  was  no  debt  due 
from  the  defendant,  either  payable  absolutely  in  futuro,  or 
upon  a  contingency,  there  was  merely  a  liabiliiy  which 
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might  or  might  not  terminate  in  a  debt,  and  therefore  alto-> 
gether  incapable  of  any  valuation  by  the  commissioners. 
There  was  nothing,  consequently,  proveable  either  under 
the  5l8t  or  the  66th  sections  of  the  bankrupt  act. 

The  cases  of  Taylor  v.  Young,  8  B.  &  A.  521,  2  Moore, 
326,  8  Taunt.  315,  and  Thompwn  v.  Thompton,  2  New 
Cases,  168,  2  Scott,  266,  are  strong  authorities  in  favour 
of  the  plaintiff;  and  the  case  of  Ex  parte  Simpson,  8  Deac. 
&  Ch.  792,  1  Mont.  &  Ayr.  541,  is  clearly  distinguishable, 
because  in  that  case  the  defietult  had  occurred,  and  the  ex- 
tent of  the  defendant's  liability  had  been  ascertained,  be- 
fore the  bankruptcy. 

The  rule,  therefore,  for  entering  a  nonsuit  must  be 

discharged. 

Bule  discharged. 


MoRRELL  t;.  Martin. 

L  HIS  was  an  action  of  replevin  for  taking,  on  the  28th 
February  1837,  at  the  parish  of  Hawkhurst,  in  the  county 
Kent,  two  stacks  of  wheat  of  the  plaintiff,  and  unjustly 
detaining  the  same,  &c. 

The  defendant  pleaded  non  cepit,  and  made  cognizance 
as  constable  of  Hawkhurst  under  the  warrant  of  two  justices, 
and  a  further  plea  of  justification  as  follows : — ^That,  after 
the  passing  of  a  certain  act  of  parliament  made  and  passed 
&c.,  intituled  &c.  [5  &  6  Will.  4,  c.  50],  and  after  the  20th 
March,  1836,  in  the  said  act  of  parliament  mentioned,  and 

of  the  highways 

of  H.  and  to  the  constable  of  H.,  reciting  that  M.,  an  occupier  of  lands  in  H.,  was  duly  rated  to 
the  repair  of  the  highways  of  the  parish  in  a  certain  sum  therein  mentioned,  which  had  been 
demanded  and  reAised,  and  that  he  had  been  summoned  and  had  not  appeared,  and  therefore 
the  warrant  commanded  them  to  levy  the  amount  by  distress  and  sale.  The  plea  then  averred, 
that  the  defendant  was  constable  of  H.,  that  certain  persons  mentioned  in  the  warrant  were 
surveyors  of  the  highways,  and  that  M.  in  the  warrant  named  was  the  plaintiff,  and  so  justiSed 
under  the  warrant  as  acting  in  aid  and  assistance  of  the  surveyors : — Held,  on  general  demurrer, 
that  the  plea  was  neither  in  form  nor  in  substance  a  plea  under  the  statute;  nor  was  it  a  good 
plea  at  common  law,  inasmuch  as  It  did  not  shew  that  the  Justices  had  jurisdiction  over  the 
cubject- matter  upon  which  the  warrant  was  granted. 


Nov:  25th. 

In  replevin  for 
seising  the 
plaintiff's  goods, 
the  defendant 
pleaded  in  jus- 
tification, that, 
after  the  passing 
of  the  6  &  6 
Will.  4,  c.  60 
(the  general 
highway  act), 
two  justices 
made  their 
warrant  [set- 
ting it  out], 
addressed  to 
the  surveyors 
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befiore  the  said  time  when  &c.  in  the  declaration  mentioned^         1841 . 

to  irit^  on  the  2nd  February^  1887^  one  C.  T.  Fattenson 
and  one  C.  Monypenny^  then  being  two  of  his  said  hite 
migesty^s  justices  of  the  peace  in  and  for  the  county  of 
Kent^  residing  in  and  acting  in  and  for  the  division  and 
limit  of  the  lower  division  of  the  lath  of  Scray^  in  the 
county  aforesaid^  made  and  issued  their  certain  warrant  in 
writing  under  their  hands  and  seals,  directed  as  therein'^ 
after  mentioned,  and  in  the  words  and  figures,  or  to  the 
purport  and  effect  following,  that  is  to  say — ^^  Kent,  to  wit.  Wan-anu 
To  the  surveyors  of  the  highways  of  the  parish  of  Hawk- 
hurst,  in  the  said  county,  and  to  the  constable  of  the  said 
parish,  aiding  and  assisting  therein.  Whereas,  in  and  by 
a  rate  and  assessment  made,  assessed,  allowed,  and  pub- 
lished according  to  the  statute  in  that  case  made  and  pro* 
vided,  bearing  date  the  1st  July,  1886,  Robert  MorreU, 
Esq.  (the  plaintiff),  an  occupier  of  tithes,  lands,  and  tene- 
ments in  the  said  parish  of  Hawkhorst,  was  duly  rated  and 
assessed  for  and  towards  the  necessary  repair  of  the  high- 
ways of  the  said  parish,  in  the  sum  of  51/.  0^.  5d,:  and 
whereas  it  duly  appeareth  unto  us,  two  of  his  majesty's 
justices  of  the  peace  in  and  for  the  said  county,  as  well  upon 
the  oath  of  Mr.  T.  M.  Durrant,  one  of  the  surveyors  of  the 
highways  of  the  said  parish,  as  otherwise,  that  the  said  sum 
hath  been  lawfully  demanded  by  him,  but  that  the  said 
Robert  Morrell  hath  refused  and  doth  refuse  to  pay  the 
same :  and  whereas  it  also  appeareth  unto  us  that  the  said 
Robert  Morrell  hath  been  duly  summoned  to  shew  cause 
why  he  refuseth  to  pay  the  said  rate  and  assessment,  that 
the  said  Robert  Morrell  hath  not  appeared  according  to 
such  summons,  and  hath  not  shewn  us  sufficient  cause  why 
the  same  should  not  be  paid :  These  are,  th^efore,  to  re- 
quire you  forthwith  to  make  distress  of  the  goods  and 
chattels  of  the  said  Robert  Morrell;  and,  if  within  the 
Bpace  of  five  days  next  after  such  distress  by  you  taken  the 
said  sum  of  51/.  0^.  5d.^  together  with  the  reasonable  charges 
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Thundftr 
Nov.  2r 

In  replr 

seiiin 

plair 

the 

P> 
t 


might  or  migbt  not  terminate  in  a  deV  / 
gether  incapable  of  any  valnation  ? 
There  was  nothings  consequenfl*-'  ' 
the  5l8t  or  the  56th  sections  c^  '' ' 

The  cases  of  Taylor  v.  IT- ^  ' 
836,  8  Taunt.  315,  and 
Cases,  168,  2  Scott,  26^ 
of  the  plaintiff;  and  ' 
&  Ch.  792,  1  Mod' 


A  be  paid/ 

ilsBoby  jovL 

ich  sale  there- 

.sonable  charges. 

istress,  rendering 

.id  Robert  Morrell ; 

.*c  then  yon  certify  the 

.  such  further  proceedings 

.e  law  doth  appertain.     Given. 


because  in  that  -  jefore  and  at  the  time  of  the  mak- 

tent  of  the  de'        ^le  said  warrant,  and  thence  until  and 
fore  the  bar      ^  said  time  when  &c.  in  the  dedaratioii 
The  TV    aC  the  defendant  was  constable  of  the  said 
dischar  Hawkhurst,  the  same  parish  being  situate  within 
j^  division  of  the  lower  division  of  the  lath  of  Scray, 
^  county  aforesaid ;  and  that,  during  all  the  time  last 
itsBxd}  o^e  T.  Ayerst  and  one  T.  M.  Dnrrant  were  snr- 
^yors  of  the  highways  of  the  parish  of  Hawkhurst,  in 
^e  county  aforesaid ;  that  the  said  Robert  Morrell  in  the 
said  warrant  mentioned  was  and  is  the  said  above-named 
plaintiff;  and  that,  the  said  justices  having  so  made  their 
said  warrant  as  in  the  plea  before  mentioned,  and  the  said 
T.  Ayerst  and  T.  M.  Dnrrant  so  being  such  surveyors  as 
aforesaid,  and  the  defendant  so  being  such  constable  as 
aforesaid,  they  the  said  justices,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  delivered  the  said  warrant  to 
the  said  T.  Ayerst  and  T.  M.  Durrant  as  surveyors  as  afore- 
said, and  to  him  the  said  defendant  as  such  constable  as 
aforesaid,  to  be  executed  in  due  form  of  law;  wherefore, 
and  because  he  the  defendant,  as  such  constable  as  afore- 
said, was  then  required  by  the  said  T.  Ayerst  and  T.  M. 
Durrant  to  act  in  their  aid  and  assistance  as  such  sur- 
veyors as  aforesaid,  he  the  defendant,  as  such  constable^ 
and  acting  in  aid  and  assistance  of  the  said  T.  Ayerst  and 
T.  M.  Durrant  as  such  surveyors  as  aforesaid,  and  at  their 
request,  by  virtue  of  the  said  warrant,  and  in  execution 
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thereof,  seized,  took,  and  detained  tUe  said  goods  and  1841. 
eliattels  of  the  plaintiff  in  the  deckration  mentioned,  the 
plaintiff  bmg  the  said  Bohert  Morrell  in  the  said  warrant 
mentioned,  in  the  said  pkee  in  which  &c.,  being  within 
the  said  division  of  the  lower  division  of  the  lath  of  Scray, 
in  the  coonty  aforesaid,  as,  for,  and  in  the  name  of  a  dis^ 
tress  for  the  same  sum  of  51/.  0^.  bd.  in  the  said  warrant 
mentioned,  as  by  the  said  warrant  was  commanded ;  which 
were  the  supposed  grievances  whereof  the  plaintiff  had 
above  con^plained — ^verification. 

The  plaintiff  joined  issue  on  the  plea  of  non  cepit,  replied 
de  injuri&  to  the  second  plea,  and  demurred  generally  to 
the  last  (56).    The  case  was  argued  in  Easter  Term  last, 

Imdlow,  Serjeant,  for  the  plaintiff. — ^The  plea  in  question 
is  neither  a  good  plea  at  common  law  or  under  any  statuteL 
It  appears  from  Comyns's  Digest,  Pleader  (3  K.  12),  and 
the  case  oiAylesbwry  v.  Harvey,  8  Lev.  204,  that  it  was 
competent  to  the  defendant  either  to  avow  or  to  justify  the 
taking,  in  which  latter  case  he  is  bound  to  shew  a  com- 
plete justification  on  the  face  of  his  plea — Lib.  Intr.  152; 
it  is  not  enough  to  state  that  he  acted  under  the  warrant 
of  the  justices ;  he  must  shew  that  the  warrant  was  issued 
by  competent  authority.  The  warrant  was  not  good  within 
the  5  ft  6  Will.  4,  c.  50,  the  general  highway  act  By  the 
27th  section  of  that  act,  in  order  to  raise  money  for  carry* 
ing  the  several  purposes  of  the  act  into  execution,  it  is 
enacted  ''that  a  rate  shall  be  made,  assessed,  and  levied 
by  the  surveyor  upon  all  property  now  liable  to  be  rated 
and  assessed  to  the  reUef  of  the  poor;  provided  that  the 

(66)  The  following  was  the  luh-      hie,  cannot  justify  on  the  justices' 
of  the  plaintifiTs  note  of  oh-      warrant  alone,  without  going  on  to 


jections  intended  to  he  urged  to  the  shew  that  the  warrant  was  in  fact 

pica : lawfully  and  rightfully  issued  for  a 

That,  in  the  action  of  replevin,  lawful  cause, 
the  defendant,  although  a  constar- 
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1841.  same  rate  shall  also  extend  to  such  woods,  mines,  and 
quarries  of  stone,  or  other  hereditaments,  as  have  heretofore 
been  usually  rated  to  the  highways ;  and  provided  also  that 
every  such  rate  shall  be  signed  by  the  said  surveyor,  and 
allowed  by  two  justices  of  the  peace,  and  published  in  the 
same  way  as  poor-rates  are  now  allowed  and  published.'' 

Section  34.  The  84th  scction  enacts, ''  that,  for  levying  and  recovering 
the  said  rate  by  this  act  authorized  to  be  made,  the  sur- 
veyor shall  have  the  same  powers,  remedies,  and  privileges 
as  the  overseers  of  the  poor  in  the  parish  have  by  law  for 
the  recovery  of  any  rate  made  for  the  relief  of  the  poor.'' 

Section  109.  And  the  109th  section  enacts  ''that  no  action  or  suit  shall 
be  commenced  against  any  person  for  anything  done  in 
pursuance  of  or  under  the  authority  of  the  act,  until  twenty- 
one  days'  notice  has  been  given  thereof  in  writing  to  the 
justice,  surveyor,  or  person  against  whom  such  action  is 
intended  to  be  brought,  nor  after  sufficient  satisfiiction  or 
tender  of  satisfietction  has  been  made  to  the  party  aggrieved, 
nor  after  three  calendar  months  next  after  the  fact  com- 
mitted for  which  such  action  or  suit  shall  be  so  brought; 
and  every  such  action  shall  be  brought,  laid,  and  tried 
where  the  cause  of  action  shall  have  arisen,  and  not  in  any 
other  county  or  place;  and  the  defendant  in  such  action 
or  suit  may  plead  the  general  issue  and  give  this  act  and 
every  special  matter  in  evidence  at  any  trial  which  shall  be 
had  thereupon,"  &c.  This  clearly  is  not  a  good  plea  within 
that  statute ;  and  Fletcher  v.  ¥PWan$y  6  East,  288,  decided 
that  replevin  is  not  an  action  within  the  24  Geo.  2,  c.  44, 
s.  6(57)*    All  that  the  plea  alleges,  is,  that  two  magistrates 

(57)  Which   enacts    ''that  no  peace,    until   demand  bath   been 

action  shall  be  brought  against  any  made  or  left  at  the  usual  place  of 

constable,  headborough,  or  other  his  abode,  by  the  party  or  parties 

officer,  or  against  any  person  or  intending  to  bring  such  action,  or 

persons  acting  by  his  order  and  in  by  his,  her,  or  their  attorney  or 

his  aid,  for  anything  done  in  obe-  agent,  in  writing,  signed  by  the 

dience  to  any  warrant  under  the  party  demanding  the  same,  of  the 

hand  or  seal  of  any  justice  of  the  perusal  and  copy  of  such  watiant, 
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punted  8  warrant  against  one  Robert  Morrell^  and  that        1841. 
the  plaintiff  ia  that  person.     In  Comyns'a  Digest,  Pleader 
(3  K.  26),  it  is  aaid,  that,  ''  by  the  statute  23  Hen.  8,  c.  5, 
the  defendant  may  avow  generally  that  he  took  by  autho- 
rity (^  the  commissioners  of  sewers  for  an  assessment  by 
ioeh  otmunission — Ck>.  latt.  283.  a.;  so,  he  may  avow  by 
firtoe  of  a  warrant  to  distrain  for  the  poor's  rate,  pursuant 
to  the  statute  43  Sliz. — ^Lut.  1179 :  but,  if  the  defendant 
waiei  the  short  pleading  allowed  by  the  statute,  and  shews 
the  special  matter^  be  must  plead  all  things  sufficiently, 
otherwise  it  will  be  had— Whiileyr.Fawsett,  Style,  12 ;  Lut. 
1180/'    In  SeJby  ▼.  BardoM,  3  B.  &  Ad.  2,  all  the  facts 
necessary  to  ^ve  tbe  justices  jurisdiction  were  alleged  in 
the  «?0WTy,  and  tbe  whole  was  held  by  Parke,  J.,  and  Pat- 
teaon,  J.,  to  be  well  put  in  issue  by  the  replication  de  in- 
juril    So,  in  The  Governor,  ^c,  of  the  Poor  of  Bristol  y. 
Wmi,  5  Ad.  &  E.  1,  6  N.  &  M.  383,  the  avowry  set  out  all 
the  drcumstanoes  to  shew  the  propriety  of  the  warrant. 
In  no  case  can  tbe  constable  justify  without  shewing  that 
the  juaticea  had  jurisdiction — Morse  y.  James,  Willes,  122 ; 
Laibroke  v.  James,  Willes,  199 ;  Hurrea  v.  Wink,  8  Taunt. 
369.     [Thubd,  C.  J. — ^The  constable  is  placed  in  a  situation 
of  great  hardship  if  he  is  to  be  liable  to  an  indictment  for 
not  executing  the  warrant,  and  to  an  action  if  he  do  exe- 
eate  it]   In  CoOett  v.  Lord  Keith,  2  East,  260,  in  justifying 
atnspasB  under  the  process  of  a  foreign  court,  aplea  which 


sad  the  same  bath  been  refused  or  sons  acting  in  his  aid,  for  any  such 

aegketed  lor  the  space  of  six  days  cause  as  aforesaid,  without  making 

after  ndt  demand;  and  in   case  the  justice  or  justices  who  signed 

aftar  aoch  demand  and  compliance  or  sealed  the  said  warrant  defend- 

themrith,  '  by  shewing    the    said  ant  or  defendants,  that,  on  produc- 

vanant  to  and  permitting  a  copy  ing  or  proving  such  warrant  at  the 

to  be  taken  theieof  by  the  party  trial  of  such  action,  the  jury  shall 

dcmaadnig  the  same,  any  action  give  their  verdict  for  the  defendant 

■ban  be  brought  against  such  con-  or  defendants,  notwithstanding  any 

■tsltle,  beadborougb,  or  other  offi-  defect  of  jurisdiction  in  such  justice 

cer,  or  sgainst  socb  person  or  per-  or  justices,  &c. 

▼OL.  IV,  X 
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1841.  ojolj  Stated  the  court  abroad  was  goyemed  by  foreiga  laws, 
that  the  property  seized  was  within  its  jnnsdiction,  that 
certain  legal  proceedings  were  had,  according  to  such 
foreign  laws,  against  the  property  in  question  in  such  court, 
having  competent  jurisdiction  in  that  behalf,  et  taliter  pro« 
cessum,  &c.,  that  the  defendant  was  ordered  by  the  said 
court,  having  competent  authority  in  that  behalf,  to  seise 
the  property,  was  held  bad  as  being  too  general,  and  not 
giving  the  plaintiff  notice  whether  the  defendant  justified 
as  an  officer  of  the  court  or  party  to  the  cause,  or  of  what 
nature  the  charge  was,  or  by  whom  instituted,  or  what  the 
order  of  seizure  was,  whether  absolute  or  quousque  &c. 
''  How  far,'^  said  Lawrence,  J.,  "  the  law  is  to  be  carried 
in  fisivour  of  the  officers  of  courts  in  this  or  any  other 
country,  or  how  far  it  is  necessary  to  state  £aGts  which  shew 
that  the  proceedings  were  within  the  jurisdiction  of  the 
several  courts,  are  questions  which  I  shall  not  at  present 
particularly  inquire  into.  There  may  perhaps  be  a  distinc- 
tion, as  contended  finr,  between  justifications  pleaded  under 
the  process  of  foreign  courts,  and  such  justifications  under 
our  own  courts ;  and  it  may  be  sufficient  in  the  former  case 
to  allege  more  generally  the  subject-matter,  and  that  the 
parties  were  within  the  jurisdiction,  than  in  justifying 
under  the  process  of  ioferior  courts  in  this  country ;  in 
which  case  it  is  necessary,  not  merely  to  shew  generally 
thai  they  had  Jurisdictum  over  the  subject-matter,  but  to 
state  what  the  juriadictum  was,  and  then  aUege  such  facts 
as  may  enable  the  superior  court  to  Judge  whether  the  court 
below  hadjurisdiction  qf  the  cause  ornot.^'  Evans  y.Munkley, 
4i  Taunt.  48,  is  to  the  same  effect.  Nothing  appears  on  the 
fiice  of  this  plea  to  enable  the  court  to  judge  whether  the 
justices  who  granted  the  warrant  were  acting  within  the 
scope  of  their  authority :  it  is  mere  matter  of  recital. 

ChanneU,  Serjeant,  contra. — ^The  plea  not  having  been 
specially  demurred  to,  it  will  be  enough  if  it  be  good  in 
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substance.  The  84th  section  of  the  statute  gives  the  ^  ^^^^ 
surveyor  the  same  powers^  remedies^  and  privileges  for 
levying  and  recovering  the  highway  rate^  as  the  over- 
seers of  the  poor  have  by  law  for  the  recovery  of  any 
rate  made  for  the  relief  of  the  poor.  The  defendant 
acting  in  aid  and  assistance  of  the  surveyor^  any  defence 
the  latter  would  have  equally  extends  to  him :  and^  had  this 
been  trespass^  he  would  clearly  have  been  within  the  pro- 
tection of  the  statute  24  Geo.  2,  c.  44^  s.  6.  Fletcher  v. 
fFUtms,  6  Eastj  283^  where  the  statute  was  held  not  to 
apply  to  actions  of  replevin,  was  the  case  of  an  avowry. 
Lord  Ellenborough  there  notices  some  earlier  authorities 
where  the  contrary  had  been  held,  and  particularly  a  case 
of  Pearson  v.  Boberts,  Willes,  668,  where  Lord  Chief  Justice 
Willes  distinguished  between  a  replevin  by  plaint  or  man- 
datory writ  to  the  sheriff,  to  have  the  goods  again,  which 
he  stated  not  to  be  within  the  statute,  and  replevin  by 
action  to  recover  damages:  but  his  lordship  repudiates 
that  distinction.  In  replevin,  which  is  a  proceeding  on 
tbe  part  of  the  plaintiff,  in  the  first  instance,  to  recover 
the  possession  of  the  goods,  where  the  defendant  claims  a 
return,  he  is  an  actor,  and  stands  in  a  different  situation 
finom  that  of  an  ordinary  defendant.  Here,  however,  the 
defendant  does  not  claim  a  return  of  the  goods :  he  pleads 
in  bar,  as  he  must  in  many  cases  do — Comyns's  Digest, 
Pleader  (8  K.  12.)  Whatever  might  be  the  case  if  the 
action  were  against  the  justices  who  signed  the  warrant, 
the  constable  is  at  all  events  protected,  nothing  appearing 
on  the  face  of  the  warrant  to  shew  that  they  issued  it 
without  jurisdiction.  In  7%e  Marshabea  Case,  10  Bep. 
76,  it  is  said,  that,  ''if  a  justice  of  the  peace  makes  a 
warrant  to  arrest  one  for  felony  who  is  not  indicted, 
though  the  justice  errs  in  making  the  warrant,  yet  he  who 
makes  the  arrest  by  virtue  of  that  warrant  shall  not  be 
punished  by  writ  of  false  imprisonment,  because  he  is 
judge  of  the  cause."    So,  in  HiU  v.  Baieman,  1  Str.  710, 

x2 
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1841.  upon  a  conviction  for  destroying  game,  the  justice  vbo 
committed  the  man  to  prison  when  he  had  goods  suffi- 
cient to  defray  the  penalty,  was  held  to  be  liable  in  an 
a<!tion  of  false  imprisonment ;  but  the  constable  was  held 
to  be  justified.  The  case  of  Painter  v.  7%e  Lherpool 
Gas^Ught  Company,  8  Ad.  &  E.  433,  6  N.  &  M.  736,  very 
closely  resembles  the  present  case.  There,  by  a  statute 
establishing  a  gas-light  company,  it  was  enacted,  that,  if 
any  person  should  refuse  or  neglect,  for  ten  days  after 
demand,  to  pay  any  rent  due  firom  him  to  the  company 
for  the  supply  of  gas,  such  rent  should  be  recovered  by 
the  company  or  their  derk  by  warrant  of  any  justice  of 
peace  for  the  town,  &c.,  and  it  should  be  lawful  for  the 
company,  or  their  clerk,  or  any  person  acting  under  their 
authority,  with  such  warrant,  to  levy  the  sum  so  due  by 
distress  and  sale  of  the  goods  of  the  party  so  neglecting  or 
refusing  to  pay,  or  the  same  might  be  recovered  by  action, 
&;c.  In  trover  for  distraining  the  plaintiff's  goods  under  a 
warrant  issued  by  a  justice  without  previously  summoning 
and  hearing  the  party  to  be  distrained  upon,  the  company 
justified  under  the  warrant,  and  stated  that  it  was  issued 
on  the  complaint  of  their  collector,  and  that  he,  by  virtue 
of  it  and  under  their  authority,  seized  the  plaintiff's  goods 
for  the  purpose  of  levying  a  sum  owing  by  him  to  them, 
and  duly  demanded  according  to  the  act :  and  it  was  held 
that  the  warrant,  although  it  would  have  protected  the 
clerk  or  an  officer,  was  no  justification  to  the  company, 
they  not  having  acted  in  obedience  to  it,  but  having  put  it 
in  force  as  parties.  Lord  Denman,  C.  J.,  after  stating  the 
warrant  to  be  illegal,  proceeded  as  follows : — '*  But  then 
the  question  is,  whether  the  warrant,  though  improperly 
issued,  will  protect  these  parties.  A  warrant  is  a  justifi- 
cation to  officers,  because  they  are  not  to  canvass  the  legality 
of  the  process  they  have  to  execute.  Acts  of  parliament  have 
been  passed  for  their  protection  founded  on  that  principle; 
and  it  is  a  just  one ;  for,  it  would  be  absurd  that  an  officer 
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charged  with  the  execution  of  a  warrant  should  have  to  pause 
and  consider  whether  it  was  regularly  issued  or  not.  But 
here  the  purtiea  relying  on  the  warrant  are  not  oflScers ;  it 
is  not  even  the  derk  of  the  company  who  justifies^  but  the 
company  themselves  who  allege  that  their  clerk>  acting 
under  their  authority^  and  by  their  command,  took  the 
goods  by  Tirtue  of  the  warrant.  The  case,  therefore,  is 
like  those  where  the  question  has  been,  not  whether  an 
officer  was  justified,  but  the  parties  who  set  him  in  motion. 
The  decision  in  Webb  v.  Batchelour,  1  Vent.  273,  Freem. 
896, 403,  467,  488,  limits  itself  to  the  principle  that  an 
officer  IB  not  liable  for  executing  an  irregular  warrant ;  a 
doctrine  also  laid  down  by  Powell,  B.,  in  Gwmne  v.  Poole, 
2  liutw.  935, 1560.  Those  cases  would  have  resembled  the 
present,  if  the  defendants  there  had  been  parties  interven- 
ing between  the  magistrate  and  the  officer,  and  justifying 
themselres  for  employing  the  officer  to  act  under  the 
wanant/'  That  case  distinctly  raises  the  question  whether 
a  constable  acting  in  obedience  to  a  warrant,  is  liable  in 
troTer  for  any  defect  or  want  of  jurisdiction  in  the  justices 
granting  it.  Assuming  replevin,  where  the  defendant  jus- 
tifies and  does  not  avow,  to  be  in  the  same  position  in  this 
respect  as  trespass,  the  same  rule  will  apply  to  it  as  to  an 
action  of  trover.  In  Selby  v.  Bardons,  8  B.  &  Ad.  1,  the 
only  question  was  whether  de  injurii  was  a  form  of  repli- 
cation adapted  to  the  action  of  replevin.  In  Ladbroke  v. 
James,  Willes,  199,  the  plea  set  up  a  judgment  of  a  court 
of  limited  jurisdiction,  in  which  case  it  is  necessary  to 
state  those  facts  that  give  the  court  jurisdiction:  that 
case,  therefore,  has  no  application.  Here,  the  warrant 
being  good  on  the  fiEu»  of  it,  the  defendant  was  bound  to 
execute  it :  it  was  no  part  of  his  duty  to  criticize,  or  to 
question  the  jurisdiction  firom  which  it  emanated. 

lAtdlow,  Serjeant,  in  reply. — It  is  quite  clear  that  neither 
the  justices  nor  the  surveyor  could  justify  the  act  com- 
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1841.  plained  of  under  this  warrant  without  shewing  on  the  face 
of  the  plea  that  the  party  whose  goods  were  distrained  was 
an  occupier  and  had  been  duly  assessed :  and  there  is  no 
pretence  for  saying  that  the  constable  stands  in  any  better 
position.  If  a  general  plea  of  this  sort  is  good  without 
shewing  that  the  justices  had  jurisdiction  oyer  the  subject- 
matter^  the  acts  for  the  protection  of  constables  were  un- 
necessary. The  constable  is  bound  to  ascertain  the  juris- 
diction. "  The  justices/'  says  Lawrence^  J.^  in  fVdch  v. 
Nash,  8  East,  394,  '^  cannot  give  themselves  jurisdiction  in 
a  particular  case  by  finding  that  as  a  fact  which  ia  not  the 
fact.'' 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  of  replevin  for  seizing  and  detaining 
two  stacks  of  wheatj  the  property  of  the  plaintiff.  The 
defendant  pleaded  a  plea  in  justification  of  the  seizing  and 
detaining  the  same,  viz.  that,  after  the  passing  of  the  6  & 
6  Will.  4,  intituled  an  act  to  consolidate  and  amend  the 
laws  relating  to  highways  in  England,  two  of  his  late  Ma- 
jesty's justices  for  the  county  of  Kent  residing  within  and 
acting  in  and  for  the  division  of  the  county  therein  men- 
tioned, made  and  issued  their  warrant,  which  the  plea  set 
out  in  terms,  the  same  being  a  warrant  addressed  to  the 
surveyors  of  the  highways  of  Hawkhurst,  in  the  county  of 
Kent,  and  to  the  constable  of  Hawkhurst,  reciting  that 
Morrell,  an  occupier  of  lands  in  Hawkhurst,  was  duly  rated 
to  the  repair  of  the  highways  of  the  parish  in  a  certain  sum 
therein  mentioned,  which  had  been  duly  demanded  of  him, 
and  which  he  had  refused  to  pay ;  and  that  he  had  been 
summoned,  and  had  not  appeared :  and  the  warrant  there- 
fore directed  them  to  levy  the  amount  by  distress  and 
sale.  The  plea  then  averred  that  the  defendant  was  con- 
stable of  Hawkhurst  within  the  said  division,  and  that 
Ayerst  and  Durrant  mentioned  in  the  warrant  were  sur- 
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reyon  of  the  highways;  and  that  Morrell  named  in  the        1841. 
varrant  vas  the  plamtiflF  in  the  action ;  and  so  justified 
under  the  warrant  as  acting  by  the  desire  and  in  aid  and 
asrifltanoe  of  Ayerst  and  Duxrant. 

To  this  plea  of  justification  there  was  a  general  demnner, 
and  jdnder  thereto. 

Upon  the  argument  it  was  contended^  on  behalf  ot  the 
plaintiff^  that  the  plea  was  bad^  being  neither  a  plea  au- 
thofiied  by  the  statute,  nor  a  plea  that  was  good  at  com- 
mon law. 

Upon  the  first  pointi  we  are  of  opinion  that  this  plea  is 
ndther  in  form  or  substance  a  plea  under  the  statute. 
The  statntCj  by  s.  84,  gires  the  surveyor  the  same  powers, 
remedies,  and  j^vileges  as  the  overseers  ot  the  poor  have 
by  law  for- the  recovery  of  any  rate  made  for  the  relief  of 
the  poor.  And,  admitting  that  the  constabk  acting  in 
aid  of  the  overseer  would  come  within  the  benefit  of  this 
dause,  and  that,  according  to  the  case  of  Gins  v.  Dmm, 
2  Lutw.  1179,  a  plea  which  concludes  that  the  distress 
was  made  by  virtue  of  the  statute  of  Elizabeth,  is  good 
under  the  statute,  though  it  does  not  follow  the  precise 
words  of  the  act;  yet,  in  this  case,  the  plea  has  no  such 
allegatkm  in  substance,  but,  on  the  contrary,  avoids  all 
refinenoe  to  the  authority  of  the  statute,  except  in  stating, 
that,  in  point  of  time,  the  warrant  was  granted  i^ter  the 
statute  5  &  6  WilL  4^  c.  50,  came  into  op^ation.  Ndther 
is  the  i»eseat  plea  equivalent  to  such  plea  under  the  sta- 
tute in  point  of  substance  and  efiect;  for,  under  the  plea 
given  by  the  statute,  the  defendant  must  have  proved  at 
the  trial  that  the  justices  granted  their  warrant  upon  a 
subject-matter  within  their  jurisdiction,  which  the  present 
jie9L  neither  alleges  nor  requires. 

The  question,  therefore,  secondly  above  stated  must  be 
considered,  viss.  whether  this  is  a  good  plea  at  common 
law,  that  is,  where  a  constable  justifies  a  trespass  under  a 
warrant  directed  to  him  under  tiie  hands  and  seals  of  two 
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184L  justices^  whether  it  is  sufficient  simply  to  state  in  the  plea 
that  the  two  justices  did  grant  their  warrant  under  their 
hands  and  seals  against  the  goods  of  the  plaintiff  directed 
to  the  defendant ;  that  they  were  justices  of  the  peace  of 
the  county;  and  that  the  defendant  was  a  constable  of  the 
county ;  which  is  the  whole  of  the  allegation  contained  in 
this  plea :  or  whether  the  plea  must  also  state  the  fiict  or 
facts  which  shew  the  subject-matter  to  which  the  warrant 
relates  to  have  been  within  the  jurisdiction  of  the  justices 
granting  the  warrant. 

There  is  great  difficulty^  at  first  sights  in  reconciling  the 
cases  which  have  been  brought  in  review  before  the  court. 
It  is  clear,  from  all  the  cases,  that  neither  the  justices  who 
issued  the  warrant  in  question  nor  the  surveyors  who  set 
the  justices  in  motion  could  have  justified  the  act  done 
under  the  warrant,  without  alleging  that  the  party  rated 
was  an  occupier  and  had  been  duly  assessed;  for,  no 
distinction  can  in  this  respect  exist  between  the  highway- 
rate  and  the  poor-rate ;  and  the  cases  are  express,  that,  if 
a  person  is  assessed  to  the  relief  of  the  poor  who  is  not  by 
law  liable,  and  his  goods  are  taken  by  warrant  of  distress, 
an  action  of  trespass  will  Ue  against  the  overseers  levying 
under  the  distress — see  NichoUs  v.  Walker,  Cro.  Car,  894, 
Mihaardv.  Caffin,  2  W.  Black.  1331,  or  against  the  magia* 
trates  who  issued  the  warrant — see  Lord  Amherst  v.  Lord 
Somers,  2  T.  R.372,  Beavor  v.  Price,  3  B.  &  Ad.  409 :  and 
the  ground  of  these  decisions  appears  from  what  is  said  in 
Nicholb  V.  Walker,  viz.  ''that  the  magistrates  have  but  a 
particular  jurisdiction  to  make  warrants  to  levy  rates  well 
assessed.'^ 

But  it  is  contended,  on  the  part  of  the  defendant,  that 
the  officer  to  whom  the  warrant  is  directed,  stands  in  a  dif- 
ferent position  firom  either  the  magistrates  or  the  sur- 
veyors ;  that  he  knows  nothing  but  what  the  warrant  dis- 
closes ;  and  that,  if  no  want  of  jurisdiction  appears  upon 
the  face  of  the  warrant,  he  stands  protected  by  the  war- 
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rant  for  what  he  does  under  it.  And  7%e  Marshabea  1841. 
Case,  10  Co.  76^  is  relied  on  for  this  purpose,  where  it  is 
said,  that,  ''  if  a  justice  of  the  peace  makes  a  warrant  to 
arrest  one  for  felony  who  is  not  indicted,  though  the  jus- 
tice errs  in  making  the  warrant,  yet  he  who  makes  the 
arrest  by  yirtue  of  that  warrant  shall  not  he  punished  by 
writ  of  false  imprisonment,  because  he  (that  is,  the  jus- 
tice) is  judge  of  the  cause;''  which  point  is  cited  and 
relied  upon  in  the  case  of  fFebb  v.  Batchehur,  1  Vent.  278. 
And  the  case  of  Hitt  v.  Baieman,  Str.  710,  is  also  relied  on, 
where,  upon  a  oonviction  for  destroying  game,  the  justice 
who  committed  the  man  to  prison,  when  he  had  goods 
sufficient  to  defray  the  penalty,  was  held  to  be  liable  in  an 
action  of  fiedse  imprisonment ;  but  the  constable  was  held 
to  be  justified.  So  also,  in  fFebb  y.  Batchekmr,  1  Vent.  278, 
where  the  defendant  justified  under  a  warrant  of  a  justice  to 
distrain  for  not  performing  statute-duty  on  the  roads,  and 
the  objection  was  that  he  ought  to  have  been  summoned 
before  the  distress  warrant  was  granted,  it  is  said  by  the 
court  **  that  the  officer  that  executes  the  warrant  (though 
unduly  made  for  the  cause  alleged)  is  not  answerable,  for 
he  is  not  to  judge,  but  to  execute  the  matter,  it  being 
within  the  jurisdiction  of  a  justice  of  the  peace.  And  in 
the  case  of  Painter  v.  T^  Liverpool  Gas-Jight  Compamii 
8  Ad.  ft  E.  488,  6  N.  &  M.  786,  the  same  doctrine  was 
expressly  laid  down  by  the  court. 

But,  notwithstanding  the  inference  to  be  derived  from 
these  cases,  we  think  the  sounder  construction  is,  that,  in 
the  case  of  a  justification  at  common  law  by  a  constable 
under  the  warrant  of  a  justice  of  the  peace,  the  plea  is 
bad  which  does  not  shew  the  justice  had  jurisdiction  over 
the  subject-matter  upon  which  the  warrant  is  granted.  If, 
at  the  common  law,  the  constable  might  have  justified 
under  the  warrant  simply,  and  independent  of  the  consi- 
deration whether  the  justice  who  issued  it  had  jurisdiction 
or  not,  there  would  surely  have  been  no  necessity  for  the 
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1841.  enactment  contained  in  the  6th  section  of  the  24  Geo.  2, 
c.  44^  that^  if,  after  demand  of  the  warrant,  the  action  ia 
brought  against  the  constable  without  making  the  justice 
of  peace  defendant^  the  jury  shall  giye  their  verdict  for  the 
defendant,  "  notwithstanding  any  defect  of  jurisdiction  in 
the  justice  of  the  peace ;''  and,  if  such  action  be  brought 
jointly  against  them  both,  then,  on  proof  of  such  warrant, 
the  jury  shall  find  for  such  constable,  ''  notwithstanding 
such  defect  of  jurisdiction :"  a  provision  which  necessarily 
implies,  as  it  appears  to  us,  that,  at  common  law,  and  be- 
fore the  statute,  the  want  ot  jurisdiction  in  the  justice 
took  away  the  protection  of  the  constable  who  executed 
the  warrant.  And  we  take  the  law  on  this  subject  to  be 
correctly  laid  down  in  the  second  resolution  in  the  case  of 
77^  Marshabea,  before  referred  to,  vis.  "And  a  difference 
was  taken  where  a  court  has  jurisdiction  of  the  cause,  and 
proceeds  inverse  ordine,  or  erroneously;  there,  as  to  the 
party  who  sues,  or  the  officer  or  the  minister  of  the  court 
who  executes  the  precept  or  process  of  the  court,  no  action 
lies  against  them.  But,  where  the  court  has  not  jurisdic- 
tion of  the  cause,  there  the  whole  proceeding  is  coram  non 
judice,  and  actions  will  lie  against  them  without  any 
regard  of  the  precept  or  process ;  and  therefore  the  said 
rule  cited  by  the  other  side,  sc.  '  Qui  jussii  judioiis  ali« 
quod  feceret  (but,  when  he  has  no  jurisdiction,  non  est 
judex)  non  videtur  dolo  male  fedsse,  quia  parere  necesse 
est,'  was  wen  allowed;  but  it  is  not  of  necessity  to  obey 
him  who  is  not  judge  of  the  cause,  no  more  than  it  is  a 
mere  stranger.'^  And  the  application  of  this  distinction 
may  explain  the  ground  of  the  decinons  before  referred 
to,  and  on  which  the  defendant  has  relied ;  for,  in  those 
cases,  it  appears,  the  justice  had  a  general  jurisdiction  over 
the  subject-matter,  but  had  proceeded  inverse  ordine, 
granting  the  warrant  before  the  summons;  whereas,  in 
the  present  case,  so  fur  as  appears  by  the  plea»  the  jus- 
tices had  no  jurisdiction  whatever.    And  there  are  cases 
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which  have  expresdy  decided  that  the  officer  is  liable  for 
executing  the  warrant,  where  the  magistrate  granting  it 
haa  no  jurisdiction.  Such  is  that  of  ShergM  t.  HoUoiway, 
Str.  1002,  where  it  was  resolved  ''that  a  justice  has  no 
power  to  grant  a  warrant  to  apprehend  the  party  for  re* 
fiising  to  pay  wages  due  to  a  seryant,  he  can  only  issue  a 
snmmons ;  and  that  a  warrant  expressly  to  arrest  the  party 
will  not  justify  the  officer,  there  being  no  pretence  for 
such  a  jurisdiction/'  So  also,  in  Sooke^s  Case,  5  Co.  99.  b., 
where  the  defendant  justified  the  taking  by  authority  of  a 
commission  of  sewers  directed  to  B.  S.  and  others,  because 
one  Carter  was  assessed  to  every  acre  for  repairing  of  a 
bank,  ftc,  for  the  non-payment  of  which  he  took  the  dis« 
tress.  On  special  verdict,  the  distress  was  held  to  be  bad, 
because  Carter  alone  was  assessed,  whereas  all  the  lands  in 
the  level  ought  to  have  been  assessed.  So  that,  in  this 
case,  though  the  commissioners  had  jurisdiction  to  make 
on  assessment,  yet  the  warrant  granted  upon  the  particu- 
lar assessment  was  held  no  justification  to  the  party  exe- 
cuting it.  In  Bratone  v.  Comptan,  8  T.  B.  428,  which  was 
an  action  against  the  sheriff  for  an  escape,  where  the  jus- 
tices had  discharged  an  insolvent  debtor  under  the  87 
Geo.  8,  c.  112,  at  an  Adjourned  Session  held  after  the 
passing  of  the  act,  but  being  the  adjournment  of  a  Ses- 
sion originally  held  before  it  passed,  it  was  ruled  that  they 
had  no  jurisdiction,  and  that  the  sheriff  (i.  e.  the  officer) 
was  liable.  And  the  case  of  The  Queen  v.  Bumaby,  Lord 
Baym.  900,  is  strong  to  shew,  that,  in  the  opinion  of  the 
judges  who  decided  it,  where  justices  of  the  peace  have  no 
authority  to  convict,  but  nevertheless  they  proceed  to 
convict  and  to  grant  their  warrant,  though  the  warrant  is 
good  on  the  face  of  it,  the  officer  who  executes  it  is  liable. 
And,  lastly,  in  the  case  of  The  Company  of  Margate  Pier  v. 
Hamam,  8  B.  &  A.  266,  the  observations  of  Lord  Tenter^ 
den  are  express  to  the  point,  that,  where  the  act  of  the 
justice  in  granting  a  warrant  is  invalid,  all  persons  who 
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act  in  the  execution  of  the  warrant  will  act  without  anf 
authority,  though  it  is  otherwise  where  the  proceedings 
are  irregular  only. 

Upon  these  grounds  it  appears  to  us,  that  where  a  limited 
authority,  and  a  limited  authority  only,  is  given,  as  in  the 
present  case,  if  the  party  to  whom  such  authority  is  given 
extends  the  exercise  of  his  jurisdiction  to  objects  not 
within  it,  his  warrant  will  be  no  protection  to  the  officer 
who  acts  under  it;  and  that,  by  necessary  consequence, 
where  the  officer  justifies  under  a  warrant  so  granted  by  a 
court  of  limited  jurisdiction,  he  must  shew  that  the  war- 
rant was  granted  in  a  case  which  feU  within  such  limited 
jurisdiction ;  and  that  the  present  plea  containing  no  suffi- 
dent  allegation  to  bring  the  case  within  the  jurisdiction 
of  the  justices,  is  bad ;  and  that  there  must  be  judgment 
on  such  plea  for  the  plaintiff. 

Judgment  for  the  plaintiff  (58). 


(58)  In  an  action  of  false  impri- 
sonment against  constables  who  had 
carried  the  plaintiff  to  gaol  on  a 
justice's  warrant  for  non-payment 
of  arrears  on  an  order  of  mainte- 
nance (under  the  49  Geo.  3,  c.  68, 
s.  3),  the  foDowing  objections  were 
taken  to  the  validity  of  the  warrant 
— ^first,  that,  though  purporting  to 
be  made  on  a  hearing  at  which  the 
phiintiff  was  present,  the  warrant 
had  not  been  made  then,  but  sus- 
pended for  a  month  after  (to  give 
the  plaintiff  an  opportunity  of  con- 
sulting his  friends),  and  that  it  was 
issued  at  the  end  of  the  month,  on 
the  plaintiflTs  default  after  fresh  de- 
mand, without  further  hearing,  and 
when  tiie  plaintiff  was  in  a  different 
county  from  that  in  which  the  jus- 
tice acted — secondly,  that  (the  war- 
rant being  indorsed  by  a  justice  of 
the  county  in  which  the  plaintiff 


was)  the  indorsement  did  not  pur* 
port  to  be  made  upon  such  proof 
on  oath  as  the  sUtute  24  Geo.  2, 
c.  55,  s.  1,  requires,  nor  was  it 
shewn  by  evidence  that  such  proof 
had  been  given : — Held,  that,  as- 
suming these  objections  to  be  valid 
they  resolved  themselves  into  a  de^ 
mo/  of  jurisdiction,  and  that  the 
warrant,  though  made  wOhouijuris' 
diction,  entitled  the  constables  to  the 
benefit  of  the  statute  24  Geo.  2,  c.44, 
S.6.  Atkins  v.Kilby,1lAd«&£. 
777, 4  P.  &D.  145.  In  Andrews  ▼. 
Mairis,  1  Ad.  &  £.,  N.  S.,  3, 1  Gale 
&  D.  268,  the  serjeant  executing 
process  illegally  issued  by  the  com- 
missioners under  a  court  of  requests 
act,  was  held  not  to  be  liaUe  in 
trespass,  though  the  clerk  of  the 
court  who  issued  the  process  was 
liable.  And  in  Carratt  v.  Morley^ 
1  Ad.&£.,N.S.,  18, 1  Gale&D275» 
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Chase  and  Another  v.  Goble.  Thurtday, 

-T  X  Nov.  25iA. 

U  PON  the  trial  of  an  issue  under  the  interpleader  act.  Where  a  rule 
a  verdict  was  found  for  the  plaintiffs.  The  court,  in  Easter  upon  uTiMue 
Term  last,  made  absolute  a  rule  for  a  new  trial  as  to  a  part  ^*jf  J[,J/,  |^°  j 
of  the  property  sought  to  be  recovered,  on  payment  of  costs  »  n»<ie  abso- 

lute  on  payment 

by  the  defendant :  see  Chase  v.  Goble  ante.  Vol.  3,  p.  245.  of  costs  by  the 
The  defendant  not  having  drawn  up  that  rule,  though  re-  i«SSr1s"i»uIid 
peatedly  urged  so  to  do—  ^^"^  "P  i*>e 

^  i^        o  rule  promptly. 

WUde^  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  discharge  that  rule. 

ChanneU,  Serjeant,  now  shewed  cause,  upon  an  affidavit 
which  stated  that  the  drawing  up  the  rule  was  delayed  in 
consequence  of  the  defendant's  attorney  having  been  in^ 
formed  that  the  copyright  of  the  paper  called  The  Inde- 
pendent and  the  types  and  printing  establishment  thereto 

it  was  alio  held  that  the  want  of  ju-  have  been.   This  defect  in  the  war- 

risdiction  in  the  commiinoneTB  did  rant,  however,  deprives  the  officer 

not  render  the  officer  liable,  and  of  a  justification  wbich  he  would 

that  he  was  so  only  where  the  pro-  have  poueued  if  it  had  been  cot' 

cesB  was  defective  on  the  face  of  it.  rect^  or  even  eubetaniiaUy  good. 

Lord  DenmaUy  in  delivering  the  In  that  case,  the  recent  decision  of 

judgment  of  the  court  in  the  last-  this  court  in  Andrewe  v.  Marrie, 

mentioned  case,  wyn  :  '*  The  war-  would  have  applied;  but,  as  the 

rant  being  without  legal  authority,  warrant  here  was  such  as  no  law 

they  [the  commissioners]  are  liable  authorised,  it  can  be  considered  as 

in  trespass  for  the  imprisonment  no  more  than  waste  paper,  and  can 

which  ensued.    The  warrant  itself  affiird  no  justification.    There,  the 

was  objectionable  and  void,  not  officer  was  misled  by  the  clerk  fur- 

truly  describing  the  court  of  re-  nishing  him  with  a  warrant  good  in 

quests,  nor  following  a  style  and  form,  and  inued  according  to  the 

ibrm  prescribed  by  the  act.    This  practice  of  the  court,  though  the 

Might  to  be  considered  as  the  act  of  cause  was  beyond  its  jurisdiction, 

their  derk,  not  of  themselves  ;  but  Here,  the  cause  was  beyond  the 

they  would  have  been  liable  for  the  juiiadiction,  and  the  warrant  was 

excess  of  jurisdiction,  however  per-  contrary  to  the  practice." 
feet  the  form  of  the  warrant  might 
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1841.  belongings  which  were  included,  together  with  the  house- 
hold goods  and  furniture  of  Wheeler,  in  the  three  several 
bills  of  sale  made  and  executed  by  Wheeler  to  the  plaintiffs 
in  this  cause,  had,  by  the  authority  of  the  plaintiffs,  been 
sold  for  1938/.  lis.,  exclusive  of  the  household  goods  and 
furniture  of  Wheeler;  that  the  deponent  had  been  in- 
formed and  believed  that  the  said  sum  of  1933/.  12#.  so 
produced  by  such  sale  as  aforesaid,  was  more  than  suffi- 
cient to  pay  and  discharge  the  principal  and  interest  due 
upon  and  by  virtue  of  the  aforesaid  three  several  bills  of 
sale  to  the  plaintiffs ;  and  that  these  facts  had  only  come 
to  his  knowledge  within  the  present  month.  The  learned 
Serjeant  submitted  that  this  affidavit  sufficiently  excused 
the  delay. 

Wilde,  Serjeant,  contra,  insisted  that  the  deUy  was  alto- 
gether unjustified  by  any  statement  contained  in  the  affi- 
davit. 

Pek  Cukiam. — ^The  excuse  is  not  sufficient:  the  rule 
must  therefore  be  made  absolute. 

Rule  absolute. 
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Chapman  v,  Geokge  Davis.  TTiursday, 

TNw.  26th. 
HIS  was  an  action  upon  an  I.  O.  U.  for  20/.    The  To  warrant  an 

plaintiff  baying  failed  to  go  to  trial  at  the  first  sitting  at  \^j^t  a'party 
Westminster,  in  Easter  Term  last,  pursuant  to  notice,  the  ?°'' "°'  attend- 

.  .  .  .  Mi|»  pureuant  to 

defendant  in  Trinity  Term  obtained  a  rule  nisi  for  judg-  a  subpoena,  it 
ment  as  in  case  of  a  nonsuit.   This  rule  was  discharged  on  oat  to  the  satis- 
the  plaintiff's  giving  a  peremptory  undertaking  to  try  at  ^^"i^VhS 
the  first  sitting  in  the  present  term.    The  cause  was  called  non-attendance 

.  .  •  was  the  result 

on  for  trial  on  the  11th  mstant;  but,  m  consequence  oX  ofacontemp. 

the  absence  of  one  Edward  Byrne  Davis,  the  defendant's  ^f^JJ'  procew 

brother,  and  another  person,  whom  the  plaintiff  had  sub-  ^J!*^^^^' 

poenaed  for  the  purpose  of  proving  the  defendant's  hand-  a  material  and 

writing,  the  plaintiff  was  advised  to  withdraw  the  record,  ness  (59). 

On  the  12th,  the  defendant  obtained  a  rule  for  judgment  ^pJn^ix)!u! 

as  in  case  of  a  nonsuit,  the  plaintiff  not  having  tried  accord-  ^^f  plaintiff 

-  J^  ^  ,  subpoenaed 

ing  to  his  undertaking.     On  the  loth —  three  witnesses, 

▼iz.  the  defend- 
ant's brother, 

Bon^MM,  Seijeant,  for  the  plaintiff,  obtained  a  rule  nisi  ^u  attom"*?! 
for  an  attachment  against  Edward  Byrne  Davis  for  not  at-  clerk,  in  order 

to  prove  his 

tending  pursuant  to  his  subpoena. — The  affidavits  upon  handwriting. 
which  the  motion  was  fomided  stated  the  above  facts,  and  j^  thcTu^t  for' 
also  that  E.  B.  Daris  was  a  material  and  necessary  witness.  *^®  }^^  ^^' 

^  vember,  when 

all  the  wit- 
^*«ei<  «i  «/«r.i        nesscs  were  in 

AiAtrley,  Serjeant,  now  shewed  cause,  upon  the  affida-  attendance,  but 

it  was  not 
called  on  until 
Ac  fisOowmif  morning,  when,  the  defendant's  brother  and  his  clerk  not  being  in  attendance, 
ari  tiie  other  witness  declining  to  state  when  asked  whether  or  not  he  could  proTC  the  defend- 
ant's handwriting,  the  plaintiff,  by  the  advice  of  counsel  (though  under  a  peremptory  nnder- 
tskiag  to  try),  withdrew  the  record.  On  the  12th  Noyember,  the  defendant  obtained  a  rule 
•haointe  for  judgment  as  in  case  of  a  nonsuit.  The  court  discharged  (but  without  costs)  a  rule 
far  a  attadunent  against  the  defiendant's  brother  for  not  attending  pursuant  to  his  subpoena^ 
he  swearing  that  his  absence  was  the  result  of  a  misapprehension  as  to  the  probable  time  at 
vtadi  the  canse  would  be  called  on,  and  not  of  any  intentional  disregard  of  the  process  of  the 
«BBt;  and  the  witness  who  wot  in  attendance  swearing  that  he  could  haYC  proved  the  defend- 
ttf  s  handwriting,  and  that  the  plaintiff's  attorney  had  the  means  of  knowing  that  fact. 

(59)  Bat  see  Scholes  v.  Hilton,  question  is,  whether  the  witness  is 

10  M.  &  Welsby,  15,  where  Lord  shewn  to  have  treated  the  process 

AhiogcTy  C.  B.,  nys  that  the  iole  of  the  court  with  contempt. 

vol.  IV.  X  8  * 
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1841.  vit  of  E.  B.  Davisi  which  stated  that  he  was  subpoenaed  on 
the  8th  November  instant  to  attend  at  Westminster-Hall, 
on  the  10th,  and  so  from  day  to  day  until  the  cause  should 
be  tried,  to  give  evidence  for  the  plaintiff:  that  he  accord- 
ingly attended  on  that  day  at  the  Guildhall,  Westminster, 
but  the  cause  did  not  come  on  for  trial ;  that,  when  he  left 
the  court  on  that  day,  at  about  half-past  three  o'clock,  he 
was  given  to  understand  that  the  cause  would  stand  No.  7 
or  8  in  the  list  for  the  following  day;  that  he  attended  at 
the  same  place  on  the  11th  November  at  eleven  o'clock  in 
the  forenoon,  and  was  then  told  that  the  cause  bad  been 
called  on,  but  the  record  withdi*awn  in  consequence  of  his 
absence ;  that  two  other  witnesses  had  been  subpoenaed  for 
the  same  purpose  (viz.  to  prove  the  plaintiff's  handwriting), 
one  of  whom  (Jones,  the  clerk  to  the  defendant's  attorney) 
was  there :  and  that  his  (E.  B.  Davis's)  non-attendance 
was  not  the  result  of  any  want  of  respect  for  the  court  or 
of  any  collusion  with  the  defendant,  but  of  a  misapprehen- 
sion engendered  by  the  information  he  had  received.  Jones, 
the  clerk  to  the  defendant's  attorney,  also  swore,  that  he 
was  present  when  the  cause  was  called  on,  and  ready  to  be 
examined;  that  he  was  well  acquainted  with  the  defendant's 
handwriting;  and  that  such  fact  must  have  been  known  to 
the  plaintiff's  attorney,  as  he  (Jones)  and  the  defendant 
had  made  a  joint  affidavit  in  the  cause. — ^This  is  an  appli- 
cation of  a  criminal  nature,  and  not  a  proceeding  whereby 
the  plaintiff  seeks  to  recover  compensation  for  any  injury 
he  may  have  sustained :  and  the  court  will  not  attach  a 
party  for  not  attending  at  one  place  when  the  writ  re- 
quires his  attendance  at  another.  [Tindal,  C.  J. — ^We  can- 
not alter  the  forms  of  writs  on  account  of  the  accidental 
circumstance  of  there  being  at  present  no  Nisi  Prius 
court  in  Westminster- Hall  for  the  trial  of  our  causes  in 
term  time.  Proper  notice  is  given  to  jurors  and  wit- 
nesses.] To  warrant  the  issuing  of  an  attachment,  there 
must  have  been  some  contempt,  some  wilful  disobedience 
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of  the  process  of  the  court.  In  Blandford  v.  De  Tastei,  5  1841 
Taunt.  260^  1  Marsh.  42,  the  court  refused  an  attachment 
against  a  witness^  who^  being  subpoenaed  without  parti- 
cular notice  when  the  cause  would  come  on^  in  the  course 
of  his  third  day's  attendance  left  the  court  to  attend  to 
ui^ent  business,  although  the  cause  was  tried  in  his  ab- 
sence and  the  plaintiff  nonsuited  in  consequence.  Sir 
James  Mansfield  thus  lays  down  the  rule :  '^  If  a  witness, 
from  an  ill  motiye,  or  from  negligence  and  inattention,  ab- 
sent himself,  it  is  a  contempt;  for,  a  person  who  receives  a 
process  of  the  court  is  bound  to  obey  it :  but  I  do  not  think, 
that,  under  the  circumstances,  this  gentleman  is  guilty  of 
a  contempt:  he  shews  his  willingness  to  obey  by  attending 
two  days  and  part  of  a  third :  and  a  person  who  serves  a 
subpoena  does  no  more  than  is  reasonable  in  telling  the 
witness  when  he  is  expected  to  be  called.^'  And  in  The 
ISng  T.  Shman,  1  Dowl.  618,  it  was  held  that  an  attach- 
ment will  not  be  granted  against  a  witness  for  not  obeying 
a  subpoena,  where  he  has  reasonable  ground  for  believing 
that  he  will  not  be  wanted.  Nor  will  an  attachment  be 
granted  unless  it  appears  clearly  that  the  testimony  of  the 
party  was  necessary — DUas  v.  LawsoUj  1  C.  M.  &  B.  934, 

3  Dowl.  427  (60). 

Bompas,  Serjeant,  in  support  of  his  rule. — It  appears 
from  the  affidavits  that  three  hostile  witnesses  were  sub- 
poenaed on  the  part  of  the  plaintiff  for  the  purpose  of  prov- 
ing the  handwriting  of  the  defendant,  viz.  his  brother,  his 
clerk,  and  his  attorney's  clerk ;  and  that  the  latter  only 
appearing  when  the  cause  was  called  on,  and  he  refusing, 
when  asked,  to  state  whether  or  not  he  could  prove  the 
handwriting,  the  plaintiff's  counsel  judged  it  more  prudent 

(eO)    See    Taylor   v.   Willans,  5  Dowl.  754 ;  Farrah  v.  Keat,  6 

4  M.  &  P.  60;    Home  v.  Smith,  Dowl.  470;  Davis  v.  Lovell,  4  M. 
6  Taont  9,  1  Marsh,  410;  Tinley  &  Welshy,  679,  7  Dowl.  178. 
V.  Porter,  2  M.  &  Weltby,  122, 

VOL.  IV.  T  * 
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1841.  to  withdraw  the  record.  [Tindal,  C.  J. — You  might  have 
put  him  in  the  witness-box:'  a  nonsuit  would  not  have 
placed  70U  in  any  worse  situation  than  the  withdrawal  of 
the  record.  To  entitle  you  to  an  attachment,  you  should 
shew  that  the  party  whom  you  seek  to  attach  was  a  mate- 
rial and  necessary  witness.  At  present  I  am  not  satis- 
fied that  he  was.]  Whether  or  not  the  witness  has  been 
guilty  of  contempt  must  not  depend  upon  whether  the 
plaintiff's  counsel,  in  causing  the  record  to  be  withdrawn^ 
exercised  a  sound  discretion  or  otherwise  :  and  a  witness  is 
not  to  be  permitted  to  speculate  upon  the  value  of  his  evi- 
dence to  the  party  who  subpoenaes  him.  Dicas  v.  Lawfon 
was  a  totally  different  case  from  the  present :  there  the 
process  of  the  court  was  used  for  the  mere  purpose  of  an- 
noyance to  the  party;  and  it  was  apparent  to  the  court 
that  he  could  have  given  no  evidence  that  would  in  the 
slightest  degree  have  availed  the  plaintiff. 

Tindal,  C.  J. — If  in  this  case  it  had  appeared  that  the 
party  had  wilfully  misconducted  himself,  and,  in  contempt 
of  the  process  of  the  court,  purposely  absented  himself,  we 
should  not  have  inquired  whether  or  not  he  was  a  material 
and  necessary  witness,  or  whether  the  plaintiff  had  sus- 
tained any  injury  or  inconvenience  in  consequence  of  his 
non-attendance.  But  it  seems  to  me  that  the  party  haa^ 
to  some  extent  at  least,  relieved  himself  firom  the  charge 
of  wilful  contempt  and  disobedience  of  the  process  of  the 
court.  It  is  therefore  incumbent  on  the  plaintiff  to  make 
out  that  he  was  a  material  and  a  necessary  witness,  and 
that  injury  has  resulted  to  him  from  his  non-attendance. 
Two  courses  of  proceeding  were  open  to  the  plaintiff  when 
he  found  that  one  only  of  the  three  witnesses  who  had  been 
subpoenaed  for  the  purpose  of  proving  the  defendant's  hand- 
writing was  present — either  to  withdraw  the  record,  or  to 
rely  on  the  chance  of  what  that  one  witness  might  be  able 
or  willing  to  prove.     I  agree  that  the  plaintiff  was  not 
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iNNuid  to  pimrae  the  ktter  course  if  by  so  dcdng  be  migbt  JB41. 
hsTe  been  at  all  jMrqiidioecl.  Bat  it  does  not  appear  that 
lie  could  ba^e  be^i  placed  in  a  worse  position :  at  the  most 
be  could  only  have  been  nonsuited;  and  be  was  tben 
under  a  peremptory  undertaking  to  try.  By  adopting  tbe 
alteniatnre  be  did,  the  plaintiff  has  left  it  in  doubt  whether 
he  might  not  safely  have  proceeded  to  try  the  cause.  Be-* 
adesy  it  ia  sworn  by  the  person  who  was  in  attendance  to 
gife  endenee^  that  he  could  if  called  have  proved  the  Ae^ 
fieodanf  8  handwriting,  and  that,  from  a  circumstance  he 
mentions,  tbe  plaintiff's  attorney  knew  or  had  the  means 
of  knowing  that  fact.  I  therefore  think  this  rule  must  be 
diMJiarged. 

CoLTM AN,  J. — I  am  of  the  same  opinion.    Undoubtedly 

the  party  against  whom  this  application  is  made  has  been 

gmtty  of  a  degree  of  negligence  that  has  in  some  instances 

been  visited  with  punishment.    But  at  the  same  time  I 

cannot  aay  that  he  appears  to  have  exhibited  a  wilful  dis* 

obedience  or  contempt  <^  the  process  of  the  court :  he  gave 

his  attendance  during  tbe  whole  of  the  first  day,  and  he 

was  in  court  by  eleven  o'clock  on  the  second  day.    The 

1  of  attachment  is  properly  adapted  only  to  the  main- 

!  of  the  dignity  of  the  court.    The  plaintiff  in  this 

seems  to  have  been  conscious  that  he  had  not  a  very 

good  eanse  of  action:  he  appears  to  have  been  forced  on  by 

a  MUition  Ibr  judgment  as  in  case  of  a  nonsuit;  and,  when 

tiie  caaae  was  oaDed  on,  notwithstanding  be  was  under  a 

percanptory  undertaking  to  tiy,  he  withdrew  the  record. 

And  now,  when  a  rule  absolute  for  judgment  as  in  case  of 

a  iMHisait  has  been  obtained,  he  makes  no  attempt  to  get 

set  aside,  but  prefers  taking  the  diance  of  an  attaoh- 

it.     Under  these  circumstances,  I  do  not  think  we 

ought  to  help  him.    If  he  brings  his  action  against  the 

vritaesSyhe  mnstbe  prepared  to  shew  that  he  has  sustained 

damsge  in  consequence  of  his  failure  to  attend. 

y2 
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1841.  Eeskine,  J. — Although  far  from  satisfied  that  the  party 

has  sufficieiitly  cleared  himself  from  the  charge  of  negli- 
gence and  inattention^  I  do  not  think  it  is  so  apparent  that 
such  negligence  and  inattention  arose  from  any  wilful  con- 
tempt of  the  process  of  the  conrt :  and^  that  being  so^  the 
court  may  grant  or  withhold  an  attachment  as  seems  to 
them  best  calculated  to  meet  the  justice  of  the  case.  Pos- 
sibly the  court  might  have  assisted  the  plaintiff,  had  the 
application  appeared  to  them  bon&  fide  and  necessary. 
But|  though  the  plaintiff  must  have  known  that  the  con- 
sequence of  his  withdrawing  the  record  would  be  that  the 
defendant  would  obtain  a  rule  absolute  for  judgment  as  in 
case  of  a  nonsuit,  he  prefers  that  course,  and  then  makes 
no  attempt  to  get  his  peremptory  undertaking  enlarged. 
I  therefore  do  not  think  he  is  entitled  to  any  indulgence 
or  assistance  from  the  court. 

Maule,  J. — ^I  am  also  of  opinion  that  this  rule  should 
be  discharged,  the  plaintiff  having  failed  to  make  out  either 
any  intention  on  the  part  of  the  witness  to  treat  the  pro- 
cess with  disrespect,  or  that  he  has  sustained  loss  in  con- 
sequence of  the  non-attendance  of  the  witness.   In  all  pro- 
bability the  plaintiff  thought  a  motion  for  an  attachment 
the  best  course  he  could  adopt  in  order  to  recoup  himself 
the  costs  of  the  action.    The  principle  upon  which  we  dis- 
pose of  this  rule  is  precisely  that  which  was  acted  upon  by 
the  court  of  Queen's  Bench  in  the  case  of  The  Queen  v. 
Lord  John  Russell,  7  Dowl.  693,  where  it  was  held  that  an 
attachment  will  not  be  granted  against  a  witness  for  dis- 
obedience to  a  subpoena  duces  tecum,  unless  it  clearly  ap- 
pears that  the  party  absented  himself  or  withheld  the  docu- 
ments, in  defiance  and  contempt  of  the  court.     Patteson, 
J.,  there  says :  ''  It  is  laid  down  in  all  the  books,  that  the 
court  will  not  grant  an  attachment  unless  a  clear  case  of 
contempt  is  made  out.    Now,  here,  so  far  from  that  being 
the  ca8e,''bo.th  the  parties  were  actually  in  courts  and  the 


Bompa$,  Serjeant^  then  moved  for  a  rale  nisi  to  set  aside 
the  judgment  and  to  enhirge  the  peremptory  nndertakingi 
on  payment  of  costs. 

TiNDAXy  C.  J. — You  may  take  a  rule  if  yon  think  fit; 

hut,  coming  so  late,  I  think  you  are  putting  yourself  in 

baiaid. 

The  rule  was  not  drawn  up. 
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documents  were  brought  into  court,  but,  when  called  for,         184L 

they  were  not  produced :  and  so  there  certainly  was  not 

a  complete  obedience  of  the  writ :  but  it  is  one  thing  to 

disobey  a  writ,  and  another  to  be  guilty  of  a  contempt, 

which  impliefl  always  an  intentional  defiance  of  the  process 

of  the  court.    Here,  there  does  not  appear  to  have  been  the 

lesst  intention  to  disobey  the  process  of  the  court;  nor  is 

there  the  least  ground  to  support  the  application  now  made 

to  us  for  an  attachment,  as  it  does  not  even  appear  that 

the  plaintiff  has  suffered  any  damage  at  all/'  I  i^ree  with 

the  rest  of  the  court  in  thinking  that  we  ought  to  leave  the 

plaintiff  to  his  remedy  by  action.    But,  as  the  witness  did 

not  obey  the  writ  with  such  diligence  as  he  ought  to  have 

done,  I  think  the  rule  should  be  discharged  without  costs. 

Bule  discharged  without  costs. 


IN  tHB  GOXKOir  PLSAC. 


J**"*!.^^?'  Nash  v.  Swinburn. 

Nov.  26  in* 

On  the  2nd  J.  HIS  was  an  action  of  trover  to  recover  the  value  of 

dee  of  trial  at'  oertam  Bole^skios  with  whicli  the  defendant  had  been 

S*the"te'^wL  «trmted  by  the  plaintiff  for  the  purpose  of  sale.    The 

delivered  to  the  defendant  pleaded— first,  not  ffuiliy-HBecondly,  Hiat  the 

managing  clerk  *  o        •?  ^  ^ 

of  the  defend-  plaintiff  was  not  po68e68ed--tliiidljrj  leave  and  Ucenie; 

the  clerk  read'  wherwipon  issno  was  joined.    On  the  3nd  November  in- 

lh"ut"n^^°'  «tant,  an  amended  issue  was  delivered  to  a  clerk  in  the 

itfier  term.  office  of  the  defendant's  attomies.  indorsed  with  a  notice 

On  the  6th,  the       _      .  _  ^         ,      ^  ....  *.t  .  t 

defendant  was  Of  tnal  for  the  first  Sitting  in  the  present  term.  Neither 
fo*rTe?that"th«  cott^scl  noT  attomej  appearing  for  the  defendant^  the 
f^"!f '^^u^^  ^   ^^3»^  ^^vi>  ^^  the  12th  instant  laried  as  an  undefended  cauae^ 

tneo  in  the 

next  week:  and  and  a  vcrdict  found  for  the  plaintiff  for  2SL 

on  the  10th  the 
defendant's  at- 

lervid*  ^th*a  Talfowd,  Serjeant,  on  a  former  day,  obtained  a  rule  call- 
noUce  to  pro-     i^g  upou  tiie  plaintiff  to  shew  cause  why  the  verdict  should 

duce.    Neither  *  a  -,  •i^i  j._x 

counsel  nor  at-  not  oe  sct  asioc  and  a  new  trial  had,  on  payment  of  costs. 
ing^^on  theX  The  rulc  was  obtained  upon  the  affidavit  of  a  defk  to 
ting  day,  the      the  defendant's  attomies,  who  deposed,  that  he  had  had 

12th,  the  cause  '  r  ^ 

was  tried  as  an  the  uianagMnent  and  conduct  of  the  defence  to  the  action; 
cause,  and  a      ^at,  whon  the  issuc  wus  delivered  to  him  on  the  2nd  in* 

foVfhe  puSnUff:    ^^^^'  ^®  ^^^^  *^®  ^^^^^  ^^  *"*^  ^  *  ^^^^  ^^^  ^^^  Sittings 

—The  court       aftet  term;  that,  on  the  6th  instant, he  saw  the  defendant 

refused  to  grant  -  •  . 

a  new  trial  on  ou  the  subject  of  the  actiou,  and  informed  him  that  it  was 
cOTt"*upon  an    Unnecessary  for  the  present  to  prepare  for  the  defence,  as 

cSri^Iutin  tis  *^®  ^°^^^®  ^'  *"^  ^^  '^^  *^®  sittings  after  term;  that  it 
misapprehen-     ifas  uot  Until  the  12th,  when,  in  consequence  of  informa- 

sion  of  the  no-       ._  .i^. 

tice  of  trial,  and  tiou  hc  rcccivcd  DTom  the  couuscl  who  had  appeared  for 

211/^wlS^'  t*ie  plaintiff,  he  referred  again  to  the  notice  of  trial,  that 

advised  by  jjg  discovered  his  mistake ;  and  that  ihe  dtfendant  had  been 

he  the  drfend^  odvised  by  counsel  that  he  the  defendant  had  a  good  defence 

Trfence  to^the  ^0  this  oction  on  the  merits,  and  which  the  dqponent  verily 

^^^'  Jefiwerf  to  be  true." 

which  the  de- 
ponent verily  believed  to  be  true. 
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Wilde,  Seijeanti  shewed  canse^  upon  affidavits  vIucH  IMK' 
stated^  that^  two  days  before  the  trial,  a  notice  to  produce 
certain  letters  and  documents  was  served  upon  the  defend* 
anfs  attomies  and  also  upon  the  defendant  himself;  and 
that  the  defendant  was  on  the  6th  instant  personally  in- 
formed that  the  trial  would  take  place  in  the  then  ne»t 
week. — ^The  learned  Serjeant  submitted,  that  it  was  clearly 
settled  that  negligence  on  the  part  of  the  defendant's  at- 
torney or  his  clerk  is  no  sufficient  ground  for  depriving  the 
plaintiff  of  his  Yetdict— Moody  y.  Dick,  4  N.  &  M.  848; 
Breach  v.  Ca$ierUm,  4  M.  &  P.  867,  7 Bing.  224;  GwiU  v. 
Crawley,  1 M.  &  Scott,  229,  8  Bing.  144 :  and  he  remarked 
upon  the  absence  of  an  affidavit  by  the  defendant  himself, 
and  upon  the  loose  and  unsatisfiActory  manner  in  which 
merits  were  sworn  to. 

Tdffowrd,  Serjeant,  in  support  of  his  rule. — ^This  is  an 
application  entirely  to  the  discretion  of  the  court.  The 
action,  it  is  to  be  observed,  is  trover  (61),  with  a  plea  put- 
ting in  issue  the  plaintiff's  right :  the  attomies'  derk,  there- 
fore, might  readily  suppose  that  the  cause  was  not  one 
likely  to  be  tried  in  Term  time. 

TiNDAL,  C.  J. — I  do  not  think  this  is  a  case  in  which 
we  ought  to  interfere.  The  mis-reading  of  the  notice  of 
trial  delivered  with  the  issue  was  an  act  of  very  gross  care- 
lessness.   Besides,  it  seems  the  defendant  himself  had  an 


(61)  Watson  v.  Reeve,  6  Scott,  sel;  bat  one  of  the  defendants  (a 

783,  5  New  Cases,  112,  was  an  ao-  sheriff's  officer)  was  in  court  at  the 

tion  of  trover*    There,  the  cause,  time,  and  made  no  objection  to  the 

which  stood  seventh  in  the  paper  cause  proceeding.    A  verdict  hav- 

(three  of  the  preceding  causes  be-  ing  been  found  for  the  plaintiff  for 

ing  marked  <*  withdrawn,"  and  the  7/.,  the  court  refused  to  grant  a 

other  three  between  the  same  par-  new  trial-^even  on  the  terms  of 

ties),  was  called  on  at  1 1  o'clock  costs  being  paid  by  the  defendant's 

in  the  morning.    The  defendant's  attorney,  as  had  been  done  in  De 

attorney  had  not  instructed  coun-  Roufigny  v.  Peale,  3  Taunt  484. 
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intiination  personally  conveyed  to  Mm  on  the  6th,  that  his 
cause  would  be  tried  in  the  course  of  the  following  week. 
And  two  days  before  the  first  sitting  in  term  the  de- 
fendants attornies  were  served  with  a  notice  to  produce. 
This  at  least  ought  to  have  put  them  upon  inquiring  why 
the  plaintiff  was  proceeding  so  promptly.  Breach  v.  Ca»- 
ierton  and  QwUt  v.  Crawley  must  govern  this  case.  Then^ 
such  an  affidavit  of  merits  as  we  have  here  I  never  saw  be- 
fore :  the  clerk  believes  that  some  counsel,  on  a  case  the 
contents  of  which  are  not  surmised,  has  advised  the  de- 
fendant that  he  has  a  good  defence  to  the  action  on  the 
merits  I 


Maule,  J. — ^The  clerk  does  not  even  pledge  /Unbelief  as 

to  merits,  nor  does  he  state  that  he  had  the  sole  manage-^ 

ment  of  the  defence. 

Bule  discharged. 


Thunday, 
Nov.  25M. 

The  court  per- 
mitted a  certi- 
ficate of  ac- 
knowledgment 
under  tlie  8  & 


In  re  Mart  Anne  Taylor. 

XaLFOURD,  Serjeant,  moved  that  the  proper  officer 
might  be  directed  to  file  of  record,  pursuant  to  the  3  &  4 
Will.  4,  c.  74,  the  certificate  of  the  acknowledgment  of 
4  WiiiTi^  c.  74,  Mrs.  Mary  Anne  Taylor,  the  wife  of  Captain  Taylor  of  the 
East  India  Company^s  48th  regiment  of  infantry,  taken  at 
a  place  called  Cuddapah  in  the  presidency  of  Madras,  and 
that  the  certificate  might  be  amended  in  its  date,  by  sub- 
stituting 1841  (the  date  of  the  deed)  for  1840. 

The  commission  was  directed  to  several  officers  of  the 
regiment,  and,  amongst  them,  to  Lieutenant-Colonel  Leg- 
gett  and  Captain  Gordon,  by  whom  the  acknowledgment 
was  taken.  The  affidavit  verifying  the  certificate  was 
made  by  Captain  Gordon:  and,  to  supply  the  want  of  a 
notarial  certificate.  Captain  Gordon  made  another  affidavit 

was  sworn  by 

the  oihtr  commiflsioner,  when  in  fact  it  was  sworn  by  the  deponent  himself. 


to  be  filed,  al 
though  the  affi* 
davit  to  excuse 
the  want  of  a 
notarial  certifi- 
cate (which  was 
sworn  by  one 
of  the  commis- 
sioners taking 
the  acknow- 
ledgment, and 
was  in  other 
respects  suffi- 
cient) erro- 
neously stated 
that  the  affida- 
▼it  ▼erifying 
the  certificate 
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as  follows: — ^"  W.  Gordon^  captain^  &c.,  maketh  oath  and  1841. 
nith,  ihst  Joseph  Leggett^  Lieutenant-Coloael  of  the  Hon.  "  ^^^  " 
East  India  Company^s  48th  regiment  of  infantry^  on  the  ^a&y  Anns 
2Gth  Fefamary,  1841^  was  sworn  in  the  presence  of  this 
deponent  to  the  tmth  of  the  affidavit  hereunto  annexed 
[the  affidavit  verifying  the  certificate^  which  had  in  fact 
been  sworn  by  Captain  Gordon  himself^  and  not  by  Ck>lond 
Leggett],  by  and  before  C.  H.  Hallett^  Esq.^  and  that  the 
8ud  C.  H.  Hallett  is  a  justice  of  the  peace^  and  as  such  is 
qualified  to  administer  oaths,  and  that  the  name  Joseph 
Leggett  subscribed  to  the  affidavit,  and  also  the  name 
C.  H.  Hallett  subscribed  to  the  jurat  thereof,  are  of  the 
respective  proper  hands- writing  of  the  said  Joseph  Leggett 
and  C.  H.  Hallett,  and  were  respectively  signed  by  them 
in  the  presence  of  this  deponent;  and  this  deponent  fur- 
ther saith  that  there  is  no  notary  public  residing  nearer 
tiban  Madras,  nor  does  this  deponent  believe,  from  inquiry 
made  by  this  deponent,  that  there  is  one  resident  within 
fifty  miles  of  Cuddapah  aforesaid/' 

The  affidavit  upon  which  the  application  was  founded, 
stated  that  the  deponent  had  been  informed  and  verily 
he&eired  that  the  48th  regiment  had  been  stationed  at 
Cuddapah,  in  the  presidency  of  Madras,  in  the  East  Indies, 
and  that  the  said  regiment  had  received  orders  to  move, 
and  had  moved,  as  the  deponent  believed,  to  Hydrabad  in 
the  East  Indies  aforesaid,  a  distance  of  five  hundred  miles 
finom  Cuddapah;  and  that  Lieutenant-Colonel  Leggett,  one 
of  the  commissioners  who  took  the  acknowledgment  of 
Mary  Anne  Taylor  was  very  likely  soon  to  quit  the  said 
regiment  on  leave  of  absence ;  and  that,  from  the  distance 
of  the  station  of  the  said  regiment  from  England,  and  the 
length  of  time  required  to  communicate  between  the 
places,  it  would  be  very  difficult,  and  almost  impossible  to 
get  together  the  same  parties  as  were  present  at  the  taking 
of  the  said  acknowledgment,  so  that  the  errors  in  the 
taking  of  the  said  acknowledgment  could  not  be  rectified. 
VOL.  IV.  Y  5  * 
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In  re 

Mary  Anns 

Tatlob. 
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The  learned  Serjeant  submitted  that  the  second  affidavit 
of  Captain  Grordon,  though  it  erroneously  stated  the  affi* 
davit  verifying  the  certificate  to  have  been  sworn  by 
Lieutenant-Colonel  Leggett^  yet  it  sufficiently  shewed 
(which  was  the  only  material  part  of  it)  that  the  gentle- 
man before  whom  the  affidavit  of  verification  was  sworn 
was  duly  qualified  to  take  affidavits. 

TiNDAL,  C.  J. — Utile  per  inutile  non  vitiatur.  The 
second  affidavit  was  evidently  prepared  on  the  supposition 
that  the  former  would  be  sworn  by  the  co-commissioneri 
Lieutenant-Colonel  Leggett,  and  by  some  inadvertence 
(which  under  the  circumstances  we  may  hold  excusable) 
it  was  not  altered,  as  it  should  have  been,  when  Captain 
Grordon  became  the  deponent.  Inasmuch,  however,  as 
Captain  Grordon's  second  affidavit  contains  an  allegation 
that  the  party  before  whom  the  first  was  sworn  was  pro- 
perly qualified  to  take  affidavits,  I  think  it  may  be  filed« 

The  rest  of  the  court  concurring — 

Rule  granted. 


Nov,  l»A. 


Reid  v.  Forge. 

Where  the  at.  oHEE,  Serjeant,  moved  to  enter  up  judgment  on  an  old 
to'a1fa™r^f  warrant  of  attorney.  There  was  no  affidavit  of  the  attesting 
witness:  but  it  was  sworn  that  inquiries  had  been  made  at 
the  address  mentioned  in  the  attestation,  and  at  other  places, 
and  that,  notwithstanding  considerable  diligence  had  been 
used,  the  attesting  witness  could  not  be  found;  and  it  was 
also  sworn  that  the  defendant  had  acknowledged  his  liability 
and  admitted  the  handwriting  of  the  attesting  witness,  be- 
ing informed  of  the  purpose  for  which  such  admission  was 
bliM  infoTO^d  "^^^^d- — Under  these  circumstances,  the  learned  Serjeant 
of  the  purpose    submitted  that  the  plaintiff  had  shewn  enough  to  entitle 

for  which  such  *  ** 

admission  was  required. 


attorney  could 
not  be  found. 
Judgment  was 
allowed  to  be 
entered  up  on 
an  affidavit  that 
the  defendant 
had  acknow- 
ledged his  lia- 
bility  and  ad- 
mitted the 
handwriting 
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him  to  judgment:  he  cited  Lmig  y.  Rmne,  2  B.  &  P.  S6, 
and  Young  v*  Skowkr,  2  DowL  556.  In  the  former  of  these 
CMOS  it  was  held,  that,  if  A.  agree  to  acknowledge  an  old 
warrant  of  attomej  giren  by  him  ''so  as  to  enable  B.  to 
eaaJbct  up  judgment  thoeon/'  judgment  may  be  entered  up 
tmder  a  judge's  order,  without  an  affidavit  of  the  subscrib- 
log  witness :  and  in  the  latter,  that,  where  the  attesting  wit- 
ness to  A  warrant  of  attorney  is  the  clerk  of  the  attorney 
preparing  it,  the  want  of  his  affidarit,  on  signing  judg* 
menty  is  sufficiently  supplied  by  Uiat  of  his  master  verify- 
ing the  hand-writing  of  his  derk  and  of  the  defendant,  and 
stating  that  the  fonner  has  absconded  and  cannot  be 
Ibiind. 


Put  CuEiAH. — ^We  think  enough  is  shewn  to  dispense 
with  the  affidavit  of  the  attesting  witness. 

Rule  absolute. 


Bawdbn  and  Another  v.  Howell. 

JDbBT  by  the  payees  against  'the  maker  of  a  promissory 
note  for  SOL,  dated  the  24th  October,  1889,  psyaUe  at  two 
montiB'  date,  to  the  plaintiff  Bawden  and  otte  Charles 
iVewin  {bf  name)  or  order* 

The  defendant  pleaded— fint,  that  he  did  not  make  the 
note-^-^aeoondly,  that,  before  and  ait  the  time  of  the  making 
of  the  said  promissory  note  in  the  declaration  mentioned, 
the  plaintiffs  were  the  trustees  and  members  of  a  certain 
friendly  benefit  or  loan  society  called,  to  wit,  The  St. 
James's  Joint  Stock  Loan  Company,  constituted  and  exist- 
ing under  and  by  vurtue  and  in  pursuance  of  (amongst 
edier  statutes  in  feroe  concerning  friendly  societies  in  Eng- 
land «nd  Wales)  a  certain  act  of  parliament  made  and 


Thurtdap, 
Nov.  25M. 

A  promiuory 
note  was  gi^en 
to  two  in£vi- 
duals  byname! 
to  secure  an 
advance  to  the 
maker  out  of 
the  fundi  of  a 
loan  society  not 
inroUed  pur- 
suant to  the 
5  &  6  Will.  4, 
c.  232->HeId, 
that,  in  suing 
upon  the  note» 
it  was  not  ne- 
cessary to  Join 
all  the  members 
of  the  society. 
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1841.  passed  in  a  session  of  parliament  bolden  in  the  fifth  and 
sixth  years  of  the  reign  of  his  late  majesty  King  William 
the  Fourth^  intituled  'An  act  for  the  establishment  of  loan 
societies  in  England  and  Wales,  and  to  extend  the  provi- 
sions of  the  friendly  societies  acts  to  the  islands  of  Guern- 
sey, Jersey,  and  Man;'  and  that  the  said  society  whereof 
the  plaintiffs  were  such  trustees  as  aforesaid,  just  before 
the  making  of  the  said  note  in  the  declaration  mentioned^ 
to  wit,  on  the  24th  October,  1839,  lent  and  adyanoed  to 
one  William  Hilton,  at  that  one  time,  a  certain  large  sum 
of  money  exceeding  in  amount  the  sum  of  15/.,  that  is  to 
say,  20/.,  contrary  to  the  form  of  the  said  last-mentioned 
statute ;  that  the  defendant  made  the  said  note  in  the  de- 
claration  mentioned  and  delivered  the  same  to  the  plain- 
tiffs for  and  on  account  of  and  as  a  security  to  the  plaintiffs 
as  the  trustees  of  and  for  and  on  behalf  of  the  said  sociely 
for  the  said  sum  of  20/.  so  lent  and  advanced  by  the  said 
society  to  the  said  William  Hilton  as  aforesaid ;  and  that 
there  never  was  any  other  consideration  or  value  for  his 
the  defendant's  making  the  said  note  or  paying  any  part  of 
the  amount  thereof — ^verification. 

To  the  second  plea  the  plaintiffs  replied  that  the  said 
note  in  the  declaration  mentioned  was  not  made  or  deUvered 
by  the  defendant  to  the  plaintiffs  for  or  on  account  of  or 
as  a  security  for  any  money  lent  or  advanced  by  any  so- 
ciety constituted  or  existing  under  or  by  virtue  or  in  pur- 
suance of  the  said  act  of  parliament  in  the  said  second  plea 
in  that  behalf  particularly  mentioned,  in  manner  and  form 
as  the  defendant  had  above  in  his  said  second  plea  in  that 
behalf  alleged-— concluding  to  the  country. 

At  the  trial  before  the  undersheriff  of  Middlesex,  on  the 
7th  of  October  last,  it  appeared  that  the  plaintiff  Bawden 
and  one  Charles  Frewin,  deceased,  to  whom  the  note  in 
question  was  given,  were  trustees  of  a  loan  society  called 
The  St.  James's  Joint  Stock  Loan  Company,  that  the  note 
was  given  to  secure  the  re-payment  of  a  sum  of  money  ad- 


f 
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Tsnced  to  one  William  Hilton  out  of  the  funds  of  the  so-         1841. 
dety  of  which  the  plaintiffs  Bawden  and  Frewin  were 
members,  and  that  the  society  was  not  inrolled  pursuant 
to  the  5  &  6  Will.  4,  c.  23  (62).    The  defendant  was  not  a 
member  of  the  society. 

On  the  part  of  the  defendant  it  was  insisted  that  the 
whole  of  the  members  of  the  society  (thirty-four  in  num- 
ber) ought  to  have  been  joined  as  plaintiffs. 

The  ondersheriff,  yielding  to  the  objection^  nonsuited 
the  pbdntiff. 

WUde,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  for  a  new  trial. 

Boa^poM,  Serjeant,  now  shewed  cause. — He  submitted, 
that,  the  society  not  being  within  the  protection  of  the 
statute  5  &  6  Will.  4,  c.  23,  all  the  members  of  the  co- 
partnership ought  to  have  joined  in  the  action :  and  he  re- 
ferred to  Denion  v.  Bodie,  3  Camp.  493,  Leveck  v.  Shqftoe, 
I  Esp.  468,  Swan  y.  Steek,  7  East,  210,  Skinner  y.  Stocks, 
4  B.  &  A.  437,  and  Cothay  y.  FenneU,  10  B.  &  C.  671. 

WUde,  Serjeant,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — The  evidence  in  this  case  does  not  raise 
the  objection  that  has  been  urged ;  for,  it  is  nowhere  shewn 
that  the  persons  composing  the  loan  society  were  partners 
trading  with  the  two  whose  names  appear  upon  the  record. 
Had  the  note  been  given  to  the  company,  the  question  would 

(GI)  By  the  Ist  and  2nd  sections  to  make  any  loan  to  any  one  indi- 

penona  fonning  societies  for  loans,  vidua!  at  any  one  time  exceeding 

desirous  of  having  the  henefit  of  in  amount  the  sum  of  15/. :  pro- 

the  act,  are  required  to  cause  their  vided,  nevertheless,  that  no  second 

rules  to  be  certified,  deposited,  and  or  other  loan  shall  be  made  to  the 

inroQed  at  sessions.     And  by  s.  6  same  individual  until  the  previous 

it  m  enacted  *'  that  it  shall  not  be  loan  is  repaid." 
lawful  to  and  for  any  such  society 


J 
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^^^'  ^  have  arisen.  But  here  the  note  is  given  to  two  individnals 
by  name :  and  I  am  at  a  loss  to  see  upon  what  prindj^e  it 
is  that  we  are  called  upon  to  hold  that  all  the  members  of 
the  society  should  have  been  made  plaintiffs.  The  rule  for 
setting  aside  the  nonsuit  must  be  made  absolute. 

CoLTMAN,  J. — I  do  not  say  that  the  objection  would 
have  availed  had  the  evidence  raised  it. 

Maule^  J. — ^I  think  the  case  is  perfectly  free  from  doubt. 
It  is  a  very  common  thing  for  the  business  of  unincorpo- 
rated companies  to  be  transacted  in  this  manner.  Policies 
of  assurance  are  usually  signed  by  three  directors :  and 
who  ever  heard  it  suggested  that  the  whole  society  must  sue 
or  be  sued?  The  cases  of  Denim  v.  Rodie,  8  Camp.  493, 
and  Leveck  v.  Shqftoe,  1  Esp.  468,  are  in  point. 

Bule  absolute  (68), 

(68)  And  see  Sifkin  v.  Walker,  2  Comp.  308,  Emley  v.  Lye,  15  East, 
7,  Lloyd  V.  Archbowle,  2  Taunt.  324,  and  Mawman  v.  Gillet,  2  Taunt, 
325,  n. 
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c 


1842. 

PetEIE  v.  LaMONT  and  Another.  Wednesday^ 

Jan.  12M. 

ASE  for  a  malidous  arrest  upon  a  capias  issued  under  In  an  action  on 
a  judge's  order.  The  declaration  stated  that  the  defend-  maitdousiy  and 
ants  and  one  John  Matravers,  on  the  80th  January,  1841,  JJ'we wV^bTw^ 
had  conunenced  and  brought  a  certain  action  on  promises  cause  obtaining 

_  ,..-«.        ^  m  iii^  •  judge's  order 

against  the  plaintiff  m  the  court  of  our  lady  the  Chieen  to  hold  the 
before  the  Barons  of  her  Exchequer  at  Westminster,  and  the  Jld"^iJ[h*^u^"' 
same  then  was  pending  and  undetermined,  and  thereupon  reasonable  or 

'^  ^  '  r         probable  cause 

the  defendants,  on  the  day  and  year  aforesaid,  not  having  for  believing 
any  reasonable  or  probable  cause  for  believing,  and  not  be-  il^g  ^at  the^^* 
liering,  that  the  plaintiff  was  then  about  to  quit  England  jj^ut**^  q"t 
unless  he  should  be  forthwith  apprehended,  but  wrongfully  EngUnd,  suing 

,  ,.  ^       J    out  a  capias 

and  unjustly  contriving  and  intending  to  imprison,  harass,  and  wrongfully 
oppress,  and  injure  the  plaintiff,  and  maliciously  and  without  ^^m^  Th^  ^ 

plaint^  to  be 
OTT^ttd  undeiT 
M<l  bf  vhiue  qf  Muek  writ,  tmd  to  be  tkeretgnm  imprieoned,  ace,  the  eridence  was,  that  the 
defendants  obtained  a  judge's  order  and  caused  a  capias  to  be  issued  thereupon — that  the 
plaintUf  was  afterwards  found  in  the  custody  of  the  sheriff— that  one  of  the  defendants,  being 
informed  (in  the  presence  of  the  other)  that  the  plaintiff  was  in  custody  at  their  enit,  obsenred 
that  they  had  got  hini  fast  and  meant  to  keep  him — that  an  application  by  the  plaintiff  to  a  judge 
at  chambers  for  his  discharge  from  custody  was  opposed  by  the  defendants — and  that,  on  the 
order  for  his  discharge  as  to  that  writ  being  left  with  the  officer  in  whose  custody  he  was,  he 
was  released:— Held,  that  this  was  sufficient  to  sustain  the  action  without  proof  of  any  warrant. 
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1842.  any  reasonable  or  probable  cause^  represented  and  pretend- 
ed to  the  Hon.  Sir  John  Gumey,  knight,  then  being  a  jndge 
of  one  of  her  Majesty's  superior  courts  of  common  law  at 
Westminster,  to  wit,  of  the  said  court  of  our  lady  the 
Queen  before  the  Barons  of  her  Exchequer  at  Westminster, 
that  there  then  was  probable  cause  for  believing  that  the 
plaintiff  was  about  to  quit  England  unless  he  should  be 
forthwith  apprehended,  and  then  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused  and 
procured  the  said  Sir  John  Gurney,  so  being  one  of  the 
said  Barons,  to  make  a  special  order,  whereby  the  said  Sir 
John  Gurney  directed  that  the  plaintiff  should  be  held  to 
bail  in  the  said  action  for  275/.,  as  by  the  said  order,  re- 
maining among  the  proceedings  of  the  said  last-mentioned 
court,  more  fully  appears;  and  the  defendants,  contriving 
and  intending  as  aforesaid,  afterwards,  on  the  day  and  year 
aforesaid,  fklsely  and  maliciously,  and  without  having  rea- 
sonable or  probable  cause  for  believing,  and  not  believing'^ 
that  the  plaintiff  was  then  about  to  quit  England  unless 
he  should  be  forthwith  apprehended,  within  the  time  is 
the  said  order  expressed,  sued  out  of  the  said  last-men- 
tioned court,  for  themselves  and  the  said  John  Matravers^ 
a  certain  writ  of  our  lady  the  Queen  called  a  writ  of  capias, 
directed  to  the  sheriff  of  Middlesex;  by  which  said  writ 
our  said  lady  the  Queen  commanded  the  said  sheriff  that 
he  should  take  the  plaintiff  if  he  should  be  found  in  his 
bailiwick,  and  him  safely  keep  until  he  should  have  given 
the  said  sheriff  bail  or  made  deposit  with  him  according  to 
law  in  an  action  on  promises  at  the  suit  of  them  the  de- 
fendants and  John  Matravers,  or  until  the  plaintiff  should 
by  other  lawful  means  be  discharged  from  the  said  sheriff's 
custody :  and  the  defendants,  contriving  and  intending  as 
aforesaid,  afterwards,  on  the  day  and  year  aforesaid,  not 
baring  any  reasonable  or  probable  cause  for  believing,  and 
not  believing,  that  the  plaintiff  was  then  about  to  quit 
England  unless  he   should   be   forthwith   apprehended. 
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wiongfiilly  and  maliciously  caused  the  said  writ  to  be^  and        1842. 
the  same  then  was  marked  and  indorsed  for  bail  for  275/. ; 
and,  the  said  writ  being  so  marked  and  indorsed  for  bail 
as  aforesaid,  the  defendants  afterwards,  and  before  the  re- 
turn thereof,  to  wit,  on  the  day  and  year  aforesaid,  con- 
trmn^  and  intending  as   aforesaid,  without  having  any 
reasonable  or  probable  cause  for  believing,  and  not  be- 
lieving, that  the  plaintiff  was  then  about  to  quit  Eng- 
land unless  he  should  be  forthwith  apprehended,  wrong^ 
fiOjl  ^nd  maUciously  caused  the  plaintiff  to  be  arrested  by 
Ms  body  under  and  by  virtue  of  the  said  writ,  and  to  be 
tkeretqHm  unprisoned  and  kept  and  detained  in  prison  for 
the  space  of  ten  days  then  next  following,  and  until  the 
plaintifiF,  in  order  to  procure  his  release  and  discharge  from 
the  said  imprisonment,  was  forced  and  obliged  to,  and  on 
the  4th  February,  1841,  did  apply  to  one  of  the  judges  of 
the  sapeiior  courts  at  Westminster,  to  wit,  the  said  Sir 
John  Ghumey,  then  being  one  of  the  said  Barons,  for,  and 
obtain,  an  order  on  the  defendants  and  John  Matravers  to 
shew  cause  why  the  plaintiff  should  not  be  discharged  out 
of  custody :  and  such  proceedings  were  thereupon  had  that 
the  said  order  was  afterwards,  on  the  6th  February,  1841, 
by  the  Bight  Hon.  Sir  J.  Parke,  knight,  then  being  a 
judge  of  one  of  her  Majesty's  superior  courts  of  common 
law  at  Westminster,  to  wit,  of  the  said  court  of  our  lady 
the  Queen  before  the  Barons  of  her  Exchequer  at  West- 
minster, nuide  absolute ;  and  the  said  Sir  J.  Parke,  so  being 
sodb  judge,  then  ordered  that  the  plaintiff  should  be  dis- 
diarged  out  of  custody;  as  by  the  said  order,  remaining 
y^M^ttg  the  proceedings  of  the  said  court,  will  more  fully 
ajqpear;  and  the  plaintiff  then  was  discharged  out  of  cus- 
tody accordingly,  and  the  said  imprisonment  and  arrest  of 
the  plaintiff,  and  the  proceedings  under  and  by  virtue  of 
the  said  writ,  wholly  ended  and  determined :  whereas,  in 
truth  and  in  fact,  the  defendants,  at  the  times  of  the  pro- 
cozing  of  the  said  special  order  first  mentioned  to  be  made 

'VOl.  IV.  z 
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1842.        as  aforesaid^  and  of  suing  forth  the  said  writ  of  capias,  and 
of  the  said  arrest  and  imprisonment,  had  not  nor  had 
either  of  them  any  reasonable  or  probable  canse  for  be- 
lieying,  and  did  not  nor  did  either  of  them  beUeye,  that 
the  plaintiff  was  about  to  quit  England  unless  he  should 
be  forthwith  iqpprehended :  By  means  of  which  said  seve- 
ral premises  the  plaintiff,  whilst  he  was  so  imprisoned  as 
aforesaid,  not  only  suffered  great  pain  of  body  and  mind, 
and  was  greatly  exposed  and  injured  in  his  credit  and  cir- 
cumstances, and  was  hindered  and  prevented  from  per- 
forming and  transacting  his  lawful  affairs  and  business  by 
him  during  that  time  to  be  performed  and  transacted,  but 
was  also  forced  and  obliged  to  lay  out  and  expend,  and  did 
necessarily  lay  out  and  expend  divers  large  sums  of  money, 
and  did  then  necessarily  incur  and  become  liable  to  pay 
divers  large  expenses,  costs,  and  charges,  in  the  whole 
amounting  to  50/.,  in  and  about  the  procaring  and  obtain- 
ing of  his  release  from  the  said  arrest  aad  imprisonment, 
and  in  and  about  other  the  premises,  and  had  been  and 
was  by  means  of  the  premises  otherwise  greatly  injured 
and  damnified. 
The  defendants  pleaded  not,guilty. 
The  cause  was  tried  before  Tindal,  C.  J.j  at  the  sittings 
at  Westminster  after  the  last  term.    In  order  to  sustain 
the  allegation  in  the  declaration  ''  that  the  defendants 
caused  the  plaintiff  to  be  arrested  by  his  body  under  and 
by  virtue  of  the  said  writ,  and  to  be  thereupon  imprisoned,'' 
&c.,  the  order  of  Gumey,  B.,  was  put  in,  and  it  was  proved 
that  a  writ  of  capias  was  issued  thereupon  and  lodged  with 
the  sheriff.     No  warrant  was  produced,  neither  was  it 
shewn  that  the  capias  had  been  returned ;  and  the  only 
account  given  of  the  warrant,  was,  that  it  was  handed  to 
one  Winslow,  the  person  who  holds  the  key  of  Slowman'a 
lock-up  house,  and  that  the  witness  had  looked  for  it  at 
Slowman's  house  and  office,  but  was  unable  to  find  it 
Winslow  was  not  called. 
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On  the  part  of  the  defendants  it  was  submitted  that  the        1842. 
non-production  of  the  warrant  was  not  sufficiently  ex- 
cused to  let  in  secondaiy  evidence.    His  lordship  declined 
to  nonsuit  the  plaintiff^  but  reserved  the  point. 

It  was  then  proved^  that,  the  plaintiff  being  in  custody 
at  Slowman's  lock-up  house,  his  attorney  called  upon  the 
defendants  and  told  them  that  the  plaintiff  was  so  in  cus- 
tody at  their  suit,  when  one  of  the  defendants  (both  being 
present)  observed  that  they  meant  to  punish  him,  adding 
''  they  had  got  him  fast,  and  would  keep  him.''  It  was 
also  proved  that  the  defendants'  attorney,  by  whom  the 
order  was  obtained  and  the  capias  issued,  attended  before 
Parke,  B.,  to  oppose  the  plaintiff's  discharge;  that  the  or- 
der for  his  discharge  was  served  upon  Slowman;  and  that 
the  plaintiff  was  released. 

The  jury  having  found  for  the  plaintiff,  damages  15/. — 

Bampag,  Serjeant,  moved  to  enter  a  nonsuit. — He  sub- 
mitted that  there  was  no  legal  evidence  that  the  plaintiff 
was  in  custody  at  the  defendants'  suit;  that  the  warrant, 
which  (its  absence  not  being  satisfactorily  explained)  was 
the  only  evidence  to  shew  that  the  officer  had  arrested  the 
plaintiff  nnder  that  writ,  ought  to  have  been  produced; 
and  that  the  conversation  deposed  to  by  the  plaintiff's  at- 
torney did  not  amount  to  such  an  admission  of  the  fact  as 
would  dispense  with  regular  proof. 

TiNDAi.,  C.  J. — ^The  question  in  this  case  is  whether  or  not 
there  was  any  evidence  to  go  to  the  jury  to  satisfy  the  alle- 
gations in  the  declaration,  that  the  defendants,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
procured  a  judge's  order  to  hold  the  plaintiff  to  bail,  and 
afterwards,  falsely  and  maliciously,  and  without  having  rea- 
sonable or  probable  cause  for  believing,  and  not  believing, 
that  the  plaintiff  was  about  to  quit  England,  sued  out  a  writ 
<>f  capias,  and  wrongfully  and  maliciously  caused  the  plaintiff 
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1842.  to  be  arrested  under  and  by  virtue  of  such  writ,  and  to 
be  thereupon  imprisoned,  &c.  There  is  no  allegation  that 
the  defendant  was  arrested  under  any  particular  warrant. 
Admitting,  therefore,  that  parol  evidence  could  not  be 
given  of  the  contents  of  the  warrant,  the  question  here  in 
whether  there  was  not  some  evidence  that  the  plaintiff  was 
in  custody  at  the  suit  of  the  defendants  under  the  writ  and 
some  warrant.  It  appears  to  me  that  there  was  evidence 
to  go  to  the  jury.  The  order  was  proved,  and  the  writ  was 
proved :  and  there  was  no  suggestion  that  there  had  been 
any  other  order  or  any  other  writ  against  the  plaintiff  at  the 
defendants'  suit.  Then,  the  plaintiff  being  in  the  sheriff's 
custody,  one  of  the  defendants,  in  the  presence  of  the 
other,  says — "  We  have  got  him  fast,  and  we  mean  to 
keep  him :"  and  when  the  plaintiff  applied  to  a  judge  by 
summons  to  be  discharged  out  of  custody  on  the  ground 
that  the  order  had  been  improperly  obtained,  the  defend- 
ants opposed  his  discharge — ^the  opposition  being  con- 
ducted by  the  attorney  by  whom  the  writ  was  sued  out. 
The  judge  having  ordered  the  plaintiff  to  be  discharged, 
the  order  was  left  with  the  same  oiBcer  in  whose  custody 
he  was  upon  that  writ,  and  the  plaintiff  was  thereupon  re- 
leased. All  this  was  amply  sufficient  to  warrant  the  jury 
in  coming  to  the  conclusion  they  did :  and  I  see  no  ground 
for  disturbing  their  verdict. 

CoLTMAN,  J. — I  am  also  of  opinion  that  there  is  no 
ground  for  this  application.  Had  it  been  necessary,  in 
order  to  sustain  this  declaration,  to  shew  a  regular  warrant, 
I  should  have  agreed  that  the  evidence  was  incomplete. 
But  the  allegation  is,  that  a  writ  of  capias  issued  at  the 
defendants'  suit  upon  a  judge's  order  obtained  by  thenii 
and  that  the  plaintiff  was  thereupon  arrested.  All  that 
was  necessary,  therefore,  was,  to  connect  the  custody  of 
the  plaintiff  with  that  writ :  and  I  think  the  evidence  was 
abundantly  sufficient  for  that  purpose.    The  conversation 
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dqiosed  to  by  the  plaintiff's  attorney,  the  absence  of  any        1842. 
eiidenoe  to  shew  that  there  was  any  other  writ  against  the       pbtrib" 
plaintiff  at  the  snit  of  the  defendants  than  that  under  •• 

which  he  had  been  arrested,  and  the  proceedings  before 
the  judge  for  obtaining  his  discharge,  all  tend  to  sustain 
the  aHegation  that  the  plaintiff  was  arrested  at  the  suit  of 
ihe  defendants. 

Erskink,  J. — I  am  of  the  same  opinion.  It  is  clear 
that  the  plaintiff  was  in  the  custody  of  the  sheriff,  and  the 
defendants  admitted  in  the  conversation  deposed  to  by  the 
plaintiff's  attorney  that  he  was  so  in  custody  at  their 
suit.  It  appears  that  the  defendants  obtained  a  judge's 
order  to  hold  the  plaintiff  to  bail,  that  a  writ  of  capias  was 
thereopon  issued,  and  that  the  plaintiff  was  in  the  custody 
of  the  sheriff.  No  evidence  being  given  of  any  other  writ, 
to  what  could  the  jury  attribute  that  custody  but  to  the 
writ  sued  out  at  the  instance  of  the  defendants  upon  thai 
order?  That  clearly  was  primft  facie  evidence  that  the 
plaintiff  was  arrested  at  the  suit  of  the  defendants.  Then, 
tbere  was  the  admission  of  the  defendants  that  they  had 
the  plaintiff  in  custody,  and  the  attendance  of  their  attor- 
Jtej  b^nre  the  judge  to  oppose  his  discharge  from  such 
custody.  I  cannot  conceive  what  further  evidence  could 
beneceaary. 

MAXTLm,  J. — I  am  also  of  opinion  that  no  rule  should  be 
granted^  on  the  ground  that  it  was  not  necessary  to  prove 
the  existence  of  any  warrant.  All  that  was  necessary 
TSfoa  this  declaration,  was,  to  shew  that  the  defendants  did 
in  fiict  arrest  the  plaintiff.  The  production  of  a  warrant 
would  be  one  mode  of  proving  that.  But  I  think  the  evi- 
dence that  was  given  was  rather  better.  A  writ  was  shewn 
to  have  been  issued  at  the  defendants'  suit,  the  plaintiff 
i  in  the  custody  of  the  sheriff,  and  the  defendants  ad- 
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mitted  (on  the  summons  taken  out  by  the  plaintiff  to  ob- 
tain his  discharge  from  such  custody  under  that  writ)  that 
the  arrest  made  on  that  writ^  whether  under  a  warrant  or 
noty  was  made  at  their  request. 

Rule  refused. 


Jan.  IStk. 


indoaing  lands  in  the  parish  of  Bampton^  in  the  county  of 
Cambridge^  two  flocks  had  from  time  immemorial  been 
depastured  upon  the  open  lands  of  the  parish — the  one 
called  ''the  manor  flock/'  which  belonged  to  the  owner  of 
a  farm  called  "  the  manor  farm/'  which  formerly  consisted 
of  about  five  hundred  acres^  but  about  twenty-five  years 
since  was  divided — the  other  called  ''  the  town  flock/'  into 


Robert  Ivatt  v.  Francis  Mann. 
Under  an  in-      15EF0RB  the  passing  of  the  2  &  8  Vict.  c.  xv^  an  act  for 

dorare  met,  the 
pluntiffpre- 
Icrred  a  claim 
before  the  com- 
mUsioner  in 
retpecC  of  cer- 
tain copyhold 
and  freehold 
rights,  and  alto 
a  claim  "  for 
and  in  right  of 
the  whole  of 
the  above  free* 

hold  estate,  and  which  cvery  occupicr  of  ten  acres  of  ploughed  land  in  the 

hoi^whichfo^^  parish  had  a  right  to  put  his  sheep.    The  common  rights 

™^y  ^j^°g^  in  Rampton,  thirty-six  in  number^  were  enjoyed  by  the 

form,  afQM^  owncrs  of  Commonable  houses  or  sites  of  commonable 

fiedmg  mtd  houscs  in  the  parish. 

^^d^Zir      By  ^^  1^**^  section  of  the  act  it  was  enacted, ''  that  aU 

*^*?*^?*^*""  persons  claiming  any  estate,  right,  or  interest  in,  over, 

own  use,  caUed  upou,  or  to  any  lands  and  grounds  in  the  said  parish  of 

flock?haring  Ramptou  hereby  authorized  to  be  divided,  allotted,  and 

eqia^ghte'of  i^d<>8ed,  or  exonerated  from  commonable  or  other  rights 

pasturage  in 

every  respect  with  the  town  flock,  over,  in,  and  upon  all  the  open  fields  and  commons  of  R^ 
and  which  had  been  the  custom  from  time  immemoriaL"  This  latter  branch  of  the  claim  being 
objected  to,  and  the  plaintiff  being  dissatisfied  with  the  determination  of  the  commissioner,  an 
issue  was  settled  by  one  of  the  Mssters  in  the  terms  of  that  claim.  At  the  trial  the  jodge  (with 
the  assent  of  both  parties)  directed  the  issue  to  be  found  for  the  defendant,  reserring  leave  to 
enter  the  verdict  for  the  plaintiff,  in  case,  the  right  being  found  by  the  jury  to  be  that  the  plsdnUff 
had  a  right  of  common  of  pasture  for  sheep  l^mU  md  eauekant  on  tkt  Imid  moid  oeei^'Mf  fy 
him  (about  one>third  of  that  which  originally  composed  the  manor  farm),  the  judge  ought  to 
have  directed  the  Terdict  to  be  found  for  the  plaintiff;  or,  in  case  the  court  should  thiak,  that* 
under  the  circumstances,  he  ought  to  have  directed  a  verdict  for  the  plaintiff  under  the  rules  of 
HiUry  Term,  4  Will.  4,  V.,  u.  4,  5,  6 : — Held,  that  the  verdict  was  properly  foand  for  the 
defendant,  and  that  the  rules  in  question  did  not  apply  to  such  a  case. 
And  the  court  refused  to  permit  the  issue  to  be  amended  and  re-tried. 
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under  or  by  yirtne  of  this  act,  shall,  and  they  are  hereby        1842. 
required,  by  themselyes  or  their  agents,  to  deliver  their      ^  ivatt  " 
respective  claims  in  writing  under  their  hands,  or  the  «• 

hands  of  their  agents,  unto  the  said  commissioner  at  such  Authority  of 
meetings  as  shall  be  held  by  the  said  commissioner  for  oommiBaioner. 
that  purpose,  distinguishing  in  such  claims  the  several  par- 
ticulars in  respect  whereof  the  claims  are  made,  and  the 
freehold,  copyhold,  and  leasehold  property  from  each  other, 
and  within  what  manor  the  same  property  and  rights  are 
situate ;  and  no  such  claim  shall  be  received  by  the  said 
commissioner  after  the  last  meeting  to  be  held  for  that 
purpose  after  due  notice  thereof  given,  and  which  shall  be 
so  expressed  therein  (except  for  some  special  cause  to  be 
allowed  by  the  said  commissioner);  and,  after  the  said 
claims  shall  be  so  received,  the  said  commissioner  shall 
cause  public  notice  to  be  given  on  a  Sunday,  by  a£Bxing 
such  notice  on  some  principal  outer  door  of  the  church, 
and  shall  in  such  notice  appoint  a  time  (at  least  twenty 
days  distant)  and  also  a  place  when  and  where  all  parties 
eonoemed  may  appear  before  him  and  shew  cause  for  or 
against  the  allowance  or  disallowance  of  the  said  claims; 
and  at  such  meeting  the  said  commissioner  shall  proceed 
to  examine  into  and  settle  and  determine  the  same,  and 
shall  make  such  order  therein  as  to  him  shall  appear  just 
and  equitable;  and,  in  case  any  doubts  or  difficulties  shall 
arise  respecting  such  claims,  or  any  disputes  or  differences 
■hall  happen  between  any  of  the  said  proprietcHrs  toudiing 
tiieir  respective  rights  or  claims,  or  touching  the  respective 
shares  which  they  or  any  of  them  ought  to  have  in  the 
allotment  hereby  intended  to  be  made,  the  said  commis- 
sioner shall  and  he  is  hereby  required,  by  examination  of 
witnesses  upon  oath  (which  oath  the  said  commissioner  is 
hereby  impowered  to  administer),  and  by  such  other  evi- 
dence, inquiry,  and  satisfaction  as  to  him  shall  seem  pro- 
per, to  hear  and  determine  the  same,  and  shall  make  such 
order  therein  as  to  the  said  commissioner  shall  appear 


peal, 


844  IN  THB  COMMON  PLBAS, 

}842.  equitable  and  just;  whidi  said  order  shall  be  final  and 
conclusive^  unless  any  party  shall  be  dissatisfied  with  the 
determination  of  the  said  commissioner^  and  shall  proceed 
to  try  his  rights  by  an  issue  at  law,  as  hereafter  men- 
tioned." 
Power  of  ap-  And  by  s.  19,  it  is  further  enacted,  "  that,  if  any  per- 
son interested  or  claiming  to  be  interested  in  the  said  divi- 
sion, allotment,  and  inclosure,  shall  be  dissatisfied  with 
any  determination  of  the  said  commissioner  concerning 
any  claim  of  any  right  or  interest  in,  over,  upon,  or  to  the 
lands  or  grounds  hereby  authorized  to  be  divided,  allotted, 
and  inclosed,  or  exonerated  firom  commonable  or  other 
rights,  or  concerning  any  objection  to  such  claim,  it  shall 
be  lawful  for  such  person  to  bring  an  action  upon  a  feigned 
issue  against  the  person  in  whose  favour  such  determina- 
tion shall  have  been  made,  within  three  calendar  months 
newt  afiet  such  determination  shall  have  been  not^d  in 
writing  to  the  person  against  whom  such  determination  shall 
have  been  made,  or  to  his  known  agent ;  and  thereupon  the 
person  so  dissatisfied  may  proceed  to  a  trial  at  law  at  the 
then  next  assizes  or  at  the  assizes  immediately  following  such 
next  assizes  which  may  be  holden  for  the  said  county  of 
Cambridge  after  such  action  shall  have  been  commenced; 
and  the  defendant  in  such  action  shall,  and  he  is  hereby  re- 
quired, upon  being  served  with  the  usual  process  therein, 
to  appear  and  plead  thereto,  or  file  common  bail,  and  ac- 
cept one  or  more  issue  or  issues,  whereby  such  daim,  and 
the  right,  proper ty^  and  interest  thereby  insisted  on,  may  be 
tried  and  determined;  such  issue  or  issues  to  be  settled 
by  the  proper  officer  of  the  court  in  which  such  action 
shall  be  commenced,  in  case  the  parties  shall  differ  about  the 
same :  and  the  verdict  which  shall  be  given  upon  the  trial  of 
such  action  shall  be  binding  and  conclusive  upon  all  the  par- 
ties thereto,  unless  the  court  wherein  such  action  shall  be 
brought  shall  set  aside  such  verdict,  and  order  a  new  trial 
to  be  had  therein,  which  it  shall  be  lawful  for  the  court  to 
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do,  and  also,  upon  sufficient  cause  shewn^  to  put  off  the  1842. 
trial  of  sach  issue  or  issues;  and,  after  such  verdict  shall 
be  pyen,  and  final  judgment  obtained  thereon,  the  said 
comniissioner  shall  act  in  conformity  thereto,  and  allow  or 
diaaHow  the  claim  thereby  determined  according  to  the 
event  of  such  trial :  and  the  costs  attending  such  action 
dhall  abide  the  event  of  the  respective  trials  of  such  issue 
or  issues :  provided  always,  that,  if  no  such  action  shall  be 
commenced,  or  the  plaintiff  therein  shall  not  proceed  to 
trial  within  the  time  hereinbefore  limited  for  that  pur- 
pose then  the  determination  of  the  said  commissioner 
diall  be  binding  and  conclusive  to  all  intents  and  purposes 
whatsoever/' 

The  plaintiff,  who  was  the  owner  of  the  fiurm-house  and 
about  one  hundred  and  seventy  acres  of  that  which  had 
fonneriy  been  the  manor  farm,  besides  his  claim  in  respect  of 
that  estate,  and  also  in  respect  of  one  hundred  and  twenty 
aoea  of  copyhold,  on  the  18th  July,  1889,  sent  in  to  the 
oommissioner  the  following  notice : — 

"  I  also  daim  three  copyhold  rights  of  common  (held  of  Claim  before 
the  manor  of  Hampton  Lyles)  for  great  cattle  appurtenant  aioo^""* 
to  the  above  estate,  or  to  the  sites  of  certain  commonable 
bouses  in  the  said  parish  included  in  the  above  estate, 
having  a  right  to  put  an  unlimited  number  of  sheep  in  the 
eqpyhdd  sheep-walk,  called  '  the  town  flock,'  for  the  pur- 
pose of  folding  the  copyhold  arable  land  in  the  fsdlow  field 
in  rotation,  the  occupiers  of  the  arable  land  finding  bur* 
dks  and  paying  shepherds'  wages,  for  every  ten  acres: 
Also  seven  fireehold  rights  of  common  for  great  cattle  ap- 
purtenant to  certain  commonable  houses  or  sites  in  the 
aaid  parish :   I  also  claim  for  and  in  right  of  the  whole  of  Separate  right 
the  above  fireehold  estate,  and  of  all  the  freehold  which  folding ."'  ^ 
formerly  belonged  to  the  manor  farm,  a  separate  right  of 
feeding  and  folding  an  unlimited  number  of  sheep  exclu- 
wrdy  to  my  own  use,  called  '  the  manor  flock/  having 
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/^ 
1842.        equitable  ^/»  of  pasturage  in  every  respect 

concluF*  ^^'*^>  ''^i  *°^  upon  all  the  open  fields 

deter  V'"^^^^/'^"*  *^^  which  has  been  the  custom 

to  ^  ^y^^^^''' 

f         ."^   ^^J^i^^  defendant,  on  the  8rd  August^  sent  in 


Power  of  »p.  ^    fi^j^g objection: — 


P*^-  /^^^  ^  *^®  claim  of  Mr.  Robert  Iratt  for  and  in 

"/  the  whole  of  the  freehold  estate  mentioned  in  his 
^^    ^^  and  of  all  the  freehold  which  farmerly  belonged  to  the 
^0frfarmy  to  a  separate  right  of  feeding  and  folding  an 
jfniimited  number  of  sheep  exclusively  to  his  own  use  called 
I  the  manor  flock/  wherein  he  claims  of  having  and  exer- 
cising equal  rights  of  pasturage  in  every  respect  witti  the 
'  town  flock'  over,  in,  and  upon  all  the  open  fields  and  com- 
mons of  Bampton :   And  I  object  to  any  allotment  being 
set  out  to  the  said  Robert  Ivatt  in  respect  of  sach  allied 
rights." 

On  the  26th  August,  the  commissioner  made  known  his 
determination  in  respect  of  the  claims  of  the  plaintiff, 
which  was  as  follows  : 
Minute  of  the  ''  I  have  this  day  read  over  and  maturely  considered  the 
deteJ^hlatioll*  nature  of  the  evidence  submitted  to  me  as  conmussioner 
under  the  act  for  inclosing  the  said  parish,  in  support  of 
Mr.  Bobert  Ivatt's  claim  to  a  separate  and  distinct  aheep- 
walk,  in  the  nature  of  an  interbait  or  intercommon, 
thereby  claiming  to  himself  virtually  a  moiety  of  the  whole 
of  the  proportions  due  to  the  sheep  from  the  different 
kinds  of  commons,  the  open  field  arable  and  grass  lands, 
together  with  the  dispersed  commons  and  common  balks 
within  the  said  parish.  I  do  not  think  these  docoments 
establish  his  claim ;  and  I  cannot  conscientiously  come  to 
any  other  determination  than  this — ^that  he  is  only  entitied 
to  seven  thirty-sixths  of  the  value  of  the  said  commonable 
fund  in  right  of  his  farm  called  (at  this  day)  the  manor 
farm,  and  three  thirty-sixths  for  the  copyhold  or  freehold 
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.  jicm  liglits  whicli  he  is  entitled  to  in  the  town  flock,  1842. 
with  ihia  proviaion  in  the  favonr  of  the  said  Robert  Ivatt, 
that  I  deem  him  entitled  to  an  additional  allowance  for 
the  foldage  of  the  three  common  rights  composing  part  of 
the  town  flock^  which  will  be  added  to  the  share  of  the  said 
Bobert  Ivatt/' 

The  plaintiff  being  dissatisfied  with  the  adjudication  of 
the  commissioner,  i^pealed  therefrom,  and  an  issue  was 
thereupon  settled  by  one  of  the  Masters  of  this  court, 
stating  in  substance  as  follows : — 

^  That^  before  and  at  the  time  of  the  passing  of  an  act  ismw. 
of  parliament  made  and  passed  in  the  2  &  3  Vict.,  c.  xv, 
being  an  act  for  inclosing  lands  in  the  parish  of  Bampton, 
in  the  county  of  Cambridge,  the  plaintiff  was,  and  thence 
hitiherto  had  been  and  still  was,  seised  in  his  demesne  as 
of  fee  of  and  in  a  certain  freehold  estate  called  at  this  day 
the  manor  fisnn,  and  situate  within  the  said  parish,  and 
consisting  of  one  hundred  and  sixty  acres  of  freehold  land, 
and  also  of  and  in  divers,  to  wit,  one  hundred  and  twenty- 
two  acres  of  copyhold  holden  of  the  manor  of  Bampton 
Igrles;  that,  being  so  seised,  the  plaintiff,  after  the  passing 
of  the  said  act,  on  the  18th  July,  1839,  delivered  under 
Ms  writ  to  the  commissioner  in  the  said  act  mentioned  a 
statement  in  writing  of  the  estates,  rights,  and  interests 
efaumed  by  the  plaintiff  in,  over,  upon,  and  to  the  lands 
and  gnmnds  in  the  said  parish  of  Bampton  by  the  said  act 
andiorised  to  be  divided,  allotted,  and  inclosed  or  exone- 
rated from,  commonable  and  other  rights  under  or  by  vir^ 
toe  of  that  act ;  and  the  plaintiff  thereby  then  claimed  to 
be  entitled,  among  other  things,  for  and  in  respect  of  the 
wkole  of  the  9aid  freehold  estate  and  of  all  the  freehold  which 
fhrmerfy  belonged  to  the  manor  famiy  to  a  separate  right  of 
feeding  and  folding  an  unlimited  number  of  sheq)  exclusively 
to  Us  own  use,  called  the  manor  flacky  having  and  exercising 
equal  rights  of  pasturage  in  every  respect  with  the  town 
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1842.  flock  {1)  over^  in^  and  upon  all  the  open  fields  and  com- 
mons of  Rampton,  and  whicli  was  alleged  by  the  plaintiff 
in  his  original  claim  to  have  been  the  cnstom  from  time 
immemorial/' 

The  right  thus  alleged  was  traversed  by  the  defendant 
modo  et  form&. 

The  issue  came  on  for  trial  before  Alderson^  B.^  at  the 
Cambridgeshire  Summer  Assizes^  in  1840.  The  plaintiff 
claimed^  in  respect  of  his  occupation  of  the  manor  &rm,  a 
right  of  common  unlimited  as  to  number;  and  in  support 
of  his  claim  several  witnesses  were  called^  who  stated,  that, 
for  a  period  exceeding  fifty  years,  the  owners  of  the  manor 
£Eurm  had  exercised  a  right  of  common  over  the  whole 
parish  (which  contained  about  thirteen  hundred  acres)  for 
a  flock  equal  in  extent  to  the  town  flock,  both  being  with- 
out limit  as  to  number;  that,  in  the  year  1812,  the  manor 
&rm  was  sold  in  portions,  the  plaintiff  becoming  possessed 
of  about  one  hundred  and  seventy  acres  (a  third  part)  of 
it;  that  the  plaintiff  continued  to  exercise  the  right  of 
common  for  his  flock,  called  the  manor  flock;  that  the 
town  flock  was  folded  on  copyhold  lands,  the  manor  flock 
on  the  manor  farm ;  and  that  each  flock  was  under  the  care 
of  a  shepherd,  and  they  changed  walks  eveiy  day.  No 
evidence  was  offered  on  the  part  of  the  defendant. 

The  learned  Baron  was  of  opinion  that  the  daim  was 
laid  too  largely,  and  should  have  been  limited  to  a  right 
in  respect  of  sheep  levant  and  couchant  on  the  manor 
farm :  and,  with  the  assent  of  both  parties,  such  being 
agreed  to  be  the  true  result  of  the  evidence,  he  directed 
the  issue  to  be  found  for  the  defendant,  reserving  leave  to 
enter  the  verdict  for  the  plaintiff,  in  case,  the  right  being 
found  by  the  jury  to  be  that  the  plaintiff  had  a  right  of 
common  of  pasture  for  sheep  levant  and  couchant  on  the 
land  now  occupied  by  him,  the  learned  Baron  ought  to  have 

(1)  At  the  flame  time  of  the  year,  and  over  the  same  landa. 
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directed  the  verdict  to  be  found  for  the  plaintiff;  or,  in        1842. 
case  the  court  should  think,  that,  under  the  circumstances, 
he  ought  to  have  directed  a  verdict  for  the  plaintiff  under 
the  4th  and  subsequent  rules  of  Hilary  Term,  4  Will.  4, 
r.V.(2) 

F.  Kelly,  in  Michaelmas  Term,  1840,  accordingly  ob- 
tained a  rule  nisi  to  enter  the  verdict  for  the  plaintiff,  or 
that  the  issue  might  be  referred  back  to  the  Master  to  be 
amended,  and  a  new  trial  be  had  on  such  amended  is- 
sue.— ^The  affidavit  upon  which  the  rule  was  moved,  stated, 
that  an  issue  was  prepared  on  behalf  of  the  plaintiff,  con- 
sisting of  several  counts,  including  a  count  restraining 
the  daim  to  cattle  levant  and  couchant  on  the  land  de- 
scribed in  the  said  issue,  and  a  count  calculated  to  im- 
peach the  commissioner's  award;  that  the  defendant  by  his 
attorney  and  counsel  objected  to  that  issue,  and  in  conse- 
quence thereof  the  same  was  referred  to  the  Master  to  be 
settled  pursuant  to  the  act  of  parliament  in  that  case  made 

(2)  The  4ib  rule  provides,  that,  of  cattle,  ex.  gr.    horses,  sheep, 

**  where,  in  an  action  of  trespass  oxen,  and  cows,  and  issue  is  taken 

quare  dausum  fregit,  the  defend-  thereon,  if  a  right  of  common  for 

ant  pleads  a  right  of  way  with  car-  some  particular  kind  of  common- 

riagea  and  cattle  and  on  foot  in  the  able  cattle  only  be  found  by  the 

same  pfeo,  and  issue  is  taken  there-  jury,  a  verdict  shall  pass  for  the 

on,  the  fUa  shaU  be  taken  distri-  defendant  in  respect  of  such  of  the 

butivdy ;  and,  if  a  right  of  way  trespasses  proved  as  shall  be  justi- 

with  cattle,  or  on  foot  only,  shall  fied  by  the  right  of  common  so 

be  found  by  the  juzy,  a  verdict  found,  and  for  the  plaintiff  in  re- 

shaU  pass  for  the  defendant   in  spect  of  the  trespasses  which  shall 

respect  of  such  of  the  trespasses  not  be  so  justified." 
proved  as  shall  be  justified  by  the  Reg.  6.  "  And  in  all  actions  in 

right  of  way  so  found,  and  for  the  which  such  right  of  way  or  com- 

plaintiff  in  respect  of  such  of  the  mon  as  aforesaid,  or  other  similar 

tre^aases  as  shall  not  be  so  jus-  right,  is  so  pleaded  that  the  allega- 

tiiied."  tions  as  to  the  extent  of  the  right 

Reg.  5.  "  And  where,  in  an  ac-  are  capable  of  being  construed  dis- 

tion  of  trespass  quare  clausum  fre-  tributively,  they  shall  be  taken  disr 

git,  the  defendant  pleads  a  right  of  tributively." 
common  of  pasture  for  divers  kinds 
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and  proyided^  who,  against  the  remonstrance  of  the  coiin- 
sel  on  behalf  of  the  plaintiff,  insisted  on  settling  the  issue 
according  to  the  strict  letter  of  the  claim.  The  learned 
counsel  submitted  that  the  issue  was  prored  in  terms;  for 
that  the  law  would  imply  the  limit  of  levancjr  and  couch- 
ancy :  and  he  referred  to  1  Wms.  Saund.  28,  n.  (4),  where 
it  is  said,  that,  ''  by  common  without  number  is  not  meant 
common  for  any  number  of  beasts  which  the  commoner 
shall  think  fit  to  put  into  the  common,  but  it  is  limited  to 
his  own  commonable  cattle  levant  and  couchanitq>on  Ma  lands; 
by  which  is  to  be  understood  as  many  cattle  as  the  land 
of  the  commoner  can  keep  and  maintain  in  the  winter : 
Patrick  v.  Lowre,  2  Brownl.  101 ;  Leech  v.  Wildsley,  1  Vent 
54;  Scholes  v.  Harffreaves^  5  T.  R.  48/' 


Af  to  entering 
the  Terdict. 


Stephen  and  Channell,  Serjeants  {Biffge  Andrew$  and 
OfxnningYrett  with  them),  shewed  cause. — ^The  claim  made 
by  the  plaintiff  before  the  commissioner,  and  the  daim  in- 
sisted on  by  him  at  the  trial,  was,  of  a  right  of  common 
appurtenant  to  the  whole  of  that  which  formerly  composed 
the  manor  fiarm,  unlimited  as  to  number.  That  clearly 
was  a  daim  which  the  law  does  not  warrant :  nor  was  it 
sustained  by  the  proof.  The  authorities  are  numerous, 
that,  where  a  right  of  common  is  claimed  as  appendant  or 
appurtenant  to  land,  it  can  only  be  for  a  specific  number 
of  cattle  or  for  cattle  levant  and  couchant  on  the  land :  it 
may  be  otherwise  as  to  common  in  gross,  though  even  that 
has  been  doubted.  In  1  Bol.  Abr.  398,  pi.  8^  it  is  said : 
'^  Si  home  clayme  common  per  prescription  pur  touts  avers 
commonable  en  le  terre  dun  auter  come  pertinent  al  un 
tenement,  ceo  est  un  void  prescription,  pur  ceo  que  il  ne  dit 
que  ceo  est  pur  avers  levant  et  couchant  sur  le  terre  a  que 
il  ceo  claime  destre  appurtenant,  car  home  ne  poet  aver 
common  sans  number  appurtenant  al  terre:  et  quant  il 
clayme  le  common  pur  touts  avers  commonable,  et  ne  dit 
pur  avers  levant  et  couchant  sur  le  tenement,  ceo  aena  in« 
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tend  desire  oommon  sans  number  selonque  les  parolls,  car        1842. 
la  nest  ascun  chose  a  limiter  ceo  quant  il  ne  dit  pur  avers 
levant  et  couchant/'    Many  cases  to  the  same  effect  are 
collected  in  1  Wms.  Saund.  28^  n.  (4),  and  in  Comyns's  Di- 
gest^ Ccmmon  (B)^  (C),  (D).     Cheeseman  r.Hardham,  1  B. 

6  Aid.  706^  is  also  a  distinct  authority  to  the  like  effect. 
Jf,  then,  the  verdict  cannot  be  entered  for  the  plaintiff  in 
the  terms  of  the  issue^  it  cannot  be  entered  for  him  at^all. 
Where  a  party  fails  in  proof  of  the  prescriptive  claim  he  sets 
upi  he  fails  altogether.  [Tlndal^  C.  J. — As  a  general  rule, 
that  is  so.  But  the  question  here  is,  whether  the  act  of 
parliament  does  not  enable  the  jury  to  find  a  right  to  the 
extent  proved.]  The  object  of  the  act  was  simply  to  put 
in  issue  the  propriety  of  the  commissioner's  award;  not  to 
enable  the  jury  to  try  the  right  for  the  first  time.  That 
which  the  plaintiff  now  claims  to  have  a  verdict  for  is  pre- 
Gtsely  that  which  the  commissioner  has  already  allowed 
him.  The  rules  of  Hilary  Term,  4  Will.  4,  have  no  appli- 
cation whatever  to  a  case  like  this.  This  is  an  issue,  not 
an  action  of  trespass :  and  the  object  of  those  rules  was^ 
to  give  the  defendant  in  one  pka  all  tiie  advantages  he 
would  formerly  have  had  under  several  pleas  setting  up 
distinct  rights.  And,  even  if  the  rules  in  question  did 
in  terms  apply  to  a  case  of  this  sort,  Higham  v.  Rabeii, 

7  Scott,  827,  6  New  Cases,  622,  is  a  distinct  authority  to 
shew  that  the  court  has  no  power  to  do  that  which  is 
prayed.  There,  in  trespass  for  breaking  and  entering  the 
plaintiff's  dose  and  prostrating  his  gates  and  gate-posts, 
the  defendant  pleaded  (amongst  other  pleas)  a  right  of  way 
on  foot  and  with  horses,  cattle,  carts,  waggons,  and  other 
carriages,  for  himself  and  his  servants,  at  all  times  of  the 
year,  at  his  and  their  free  wiU  and  pleasure,  for  the  more 
ocmvenient  occupation  of  the  defendant's  close  called 
King's  Haugh  Wood.  At  the  trial,  the  jury  found  that 
the  defendant  had  a  limited  right  only  for  the  purpose  of 
conveying  timber  from  the  wood  to  the  highway :  and  it 
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1842.  was  held  that  the  rules  of  Hilary  Term^  4  Will.  4^  r.  V.^ 
ss.  4tj  5^  6^  did  not  authorize  the  court  to  enter  the  verdict 
distributive  for  the  defendant  on  this  plea.  Tindal,  C.  J., 
there  said :  "  The  defendant  by  his  second  plea  claims  a 
general  right  of  way  over  the  locus  in  quo^  on  foot^  and 
with  horses^  cattle^  carts^  waggons,  and  other  carriages^ 
for  himself  and  his  servants,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure,  for  the  more  convenient  occu- 
pation of  his  close  called  King's  Haugh  Wood :  and,  the 
jury  having  found  that  he  had  a  special  and  limited  right 
only,  viz.  for  the  carrying  away  timber  and  wood  felled 
there,  the  question  is  whether  we  can,  under  the  powers 
given  by  the  rules  of  Hilary  Term,  4  Will.  4,  so  mould  the 
verdict  as  to  give  the  defendant  the  benefit  of  this  special 
finding.  It  appears  to  me  that  the  rules  will  not  warrant 
this.  We  have  no  power  to  enter  a  verdict  fir  a  qualified 
right  which  the  plea  does  not  set  up.  That  which  we  are 
called  upon  to  do,  is,  not  to  limit  the  defendant  to  one  of 
two  rights  which  he  has  asserted,  but  to  establish  by  this 
verdict  a  right  of  way  for  the  exclusive  purpose  of  convey- 
ing timber,  &c,  from  the  wood  in  question.  That  would, 
I  think,  be  carrying  the  rule  much  further  than  has  ever 
yet  been  done,  and  beyond  the  purpose  for  which  it  was 
made.''  Here,  the  plaintiff  has  altogether  failed  to  prove 
the  right  he  claimed :  and,  if  a  verdict  were  entered  for 
him  in  respect  of  the  limited  right  proved,  this  injustice 
would  result,  viz.  that  he  would  be  entitled  to  the  costs  of 
the  trial,  when,  if  he  had  so  limited  his  claim  in  the  first 
instance,  his  right  would  never  have  been  disputed.  No 
application  was  made  to  amend  at  the  trial;  nor,  indeed, 
was  it  a  case  for  amendment,  for  it  could  not  be  said  that 
the  variance  was  in  a  matter  not  material  to  the  merits,  or 
one  by  which  the  defendant  could  not  be  prejudiced  in  his 
defence. 
Ai  to  amending  With  respect  to  the  second  branch  of  the  rule,  the  court 
have  no  power  to  grant  it,  and,  if  they  had  such  power. 
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this  is  not  a  case  in  which  they  would  feel  disposed  to  ex*  1842. 
ercise  it.  If  the  issue  were  amended^  that  provision  of  the 
act  could  not  be  complied  with  which  requires  the  issue  to 
be  tried  at  the  neact  Assizes.  Then^  the  application  to 
amend  should  have  been  made  before  the  trials  or  at  least 
the  plaintiff  should  be  prepared  to  satisfy  the  court  that 
be  has  sustained  injustice.  The  court  have  no  power  to 
direct  an  issue  to  try  adaim  upon  which  the  commissioner 
has  not  adjudicated :  to  give  them  jurisdiction^  it  is  neces- 
sary that  there  should  have  been  an  adverse  decision.  In 
Barker  v.  The  Tithe  Commissioners,  9  M.  &  Welsby,  129,  it 
was  held,  that,  where  a  claim  of  a  modus  or  other  exemption 
fit>m  tithe  is  preferred  before  the  tithe  commissioners  ap- 
pointed under  the  6  &  7  Will.  4,  c.  71,  who  decide  against 
the  claim  set  up,  the  party  is  not  precluded  from  setting 
up  a  claim  to  a  different  modus  on  the  same  lands,  unless 
the  commissioners  have  made  their  final  award  under  the 
act ;  even  though  a  feigned  issue,  delivered  under  the  46th 
section,  be  pending  to  try  the  validity  of  the  first  modus. 

BompaSf  Serjeant  (jByfef  was  with  him),  in  support  of  the 
rule. — ^Tfae  commissioner  has  allowed  the  plaintiff's  rights  As  to  entering 
of  common  in  respect  of  his  freehold  and  copyhold  land, 
but  nothing  in  respect  of  the  manor  flock — the  lord's  re- 
served right.  The  commissioner  is  not  limited  to  the 
daim  preferred,  as  under  the  tithe  commutation  act :  he  is 
to  award  that  which  is  just  and  equitable.  The  only  ob- 
jection to  the  plaintiff's  claim  is  that  it  is  too  large :  but 
he  is  at  all  events  entitled  to  have  the  benefit  of  the  find- 
ing of  the  JTiry  as  to  the  limited  right  established  in  evi- 
dence. In  Bicketis  v.  Sohoey,  2  B.  &  Aid.  860,  which  was 
an  action  for  disturbance  of  the  plaintiff's  right  of  com- 
mon, the  declaration  stated  that  the  plaintiff  was  possessed 
of  a  messuage  and  land,  with  the  appurtenants,  and  by 
reason  thereof  ought  to  have  common  of  pasture  &c. :  and 
it  was  held  that  this  allegation  was  divisible,  and  that 

VOL.  IV.  A  A 
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1842.  proof  that  the  phiintiff  was  possessed  of  land  only^  and  en- 
titled to  the  right  of  common  in  respect  of  it^  was  sufficient 
to  entitle  him  to  damages  pro  tanto.  In  Cheadle  v.  iiiUer, 
1  Lev.  196,  the  want  of  an  averment  of  levancy  and  couch- 
ancy  was  held  to  be  cured  by  verdict.  In  1  Wms.  Saund. 
228,  n.  (1),  it  is  said,  that,  ''  where  there  is  any  defect,  im- 
perfection, or  omission  in  any  pleading,  whether  in  sub- 
stance or  form,  which  would  have  been  a  fatal  objection 
upon  demurrer;  yet,  if  the  issue  joined  be  such  as  neces- 
sarily required  on  the  trial  proof  of  the  &cta  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct  the 
jury  to  give  or  the  jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission  is  cured  by  tbe  verdict 
by  the  common  law ;  or,  in  the  phrase  often  used  upon 
the  occasion,  such  defect  is  not  any  jeofail  after  verdict.^' 
Here,  the  plaintiff  would  be  bound  to  prove  Ievan<7  and 
couchancy.  A  right  limited  by  the  town  flock  is  just  as 
certain  as  a  right  limited  by  levancy  and  couchancy. 
As  to  amend.  Beyoud  all  doubt  the  court  have  the  power  to  direct  the 
^  issue  to  be  amended  and  re-tried.     [Tinilal,  C.  J. — Iliat 

which  the  plaintiff  now  seeks  to  have  is  an  issue  totally 
different  from  any  thing  he  before  set  up.  How  can  we 
at  this  distance  of  time  amend?]  It  never  could  be  in- 
tended that  a  mere  mistake  should  not  be  amended :  the 
court  have  in  all  cases  the  power  to  grant  new  trials  on 
amended  issues  subject  to  such  terms  as' they  may  see  fit 
to  impose.  Unless  this  rule  be  made  absolute,  the  plain- 
tiff is  wholly  without  remedy :  he  has  no  means  of  com- 
pelling the  commissioner  to  re-hear  his  daim. 

TiNUAL,  C.  J.— This  rule  has  a  double  aspect :  in  the 
first  place,  the  plaintiff  seeks  to  have  a  verdict  entered  for 
him  pursuant  to  the  leave  reserved  to  him  at  the  trial ;  or, 
in  the  next  place,  that  the  issue  may  go  back  to  the  Master 
to  be  amended,  and  a  new  trial  be  had  on  such  amended 
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isMie.    It  appears  to  me  that  we  cannot  grant  either  of        1849. 
the  altematiTea  prayed  by  the  rule.    The  action  is  brought      ^^vatt^ 
to  try  the  validity  of  a  claim  which  has  been  disallowed  by  «. 

the  oonmiiasioner  under  the  Bampton  inclosnre  act.  The  as  to  entering 
first  question  is  whether^  the  jury  having  negatived  the  *^'  wdict. 
claim  made  upon  the  record^  we  can  enter  a  verdict  for  the 
plaintiff  for  something  short  of  such  claim.  It  appears  to 
me,  thaty  where  a  specific  issue  is  raised  and  the  jury  have 
found  a  verdict  disaffirming  the  claim,  we  have  no  autho- 
rity to  modify  their  finding  by  entering  it  for  a  claim  short 
of  that  which  the  plaintiff  has  thought  proper  to  put  upon 
the  record  and  to  go  to  trial  upon.  Now,  the  claims  pre- 
fierred  by  the  plaintiff  before  the  commissioner,  were — ^first, 
three  eopyhold  rights  of  common  (held  of  the  manor  of 
Bampton  Lyles)  for  great  cattle  appurtenant  to  the  above 
estate,  or  to  the  sites  of  certain  commonable  houses  in  the 
said  parish  included  in  the  above  estate,  having  a  right  to 
put  an  unlimited  number  of  sheep  in  the  copyhold  sheep- 
walk,  called  the  town  flock,  for  the  purpose  of  fcdding  the 
copyhold  arable  land  in  the  fallow  fields  in  rotation,  the  oo- 
cnpiera  of  the  arable  land  finding  hurdles  and  paying  shep- 
herds' wages,  for  every  ten  aores-Hiecondly,  seven  freehold 
rights  of  common  for  gr^t  cattle  appurtenant  to  certain 
commonable  houses  or  sites  in  the  said  parish :  and  then 
he  claimed  "  for  and  in  right  of  the  whole  of  the  above 
fireehold  estate,  and  of  all  the  freehold  which  formerly  be- 
longed to  the  manor  farm,  a  separate  right  of  feeding  and 
folding  an  unlimited  number  of  sheep  exclusively  to  his 
own  use,  called  the  manor  fioek^  having  and  exercising 
equal  rights  of  pasturage  in  every  respect  with  the  town 
flock,  over,  in,  and  upon  all  tibe  open  fields  and  commons 
of  Bampton,  and  which  had  been  the  custom  from  time 
immemorial.^'  The  commissioner,  after  allowing  the  first 
two  (daims,  m^atived  the  last,  holding  that  the  plaintiff 
was  only  entitled  to  seven  thirty»sixthB  of  the  value  of  the 
commonable  fund  in  right  of  his  farm  called  (at  this  day) 

aa2 
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1842.        the  manor  farm,  and  three  thirty-sixths  for  the  copyhold 
or  freehold  common  rights  which  he  was  entitled  to  in  the 
town  flock—with  an  additional  allowance  for  the  foldage 
of  the  three  common  rights  composing  part  of  the  town 
flock.    From  this  determination  of  the  commissioner  the 
plaintiff  appealed,  and  thereupon  this  action  was  brought. 
Claim  too  large.       The  first  ground  urged  as  an  objection  to  the  plaintiff's 
claim,  is,  that  it  is  a  claim  of  common  without  limit  as  to 
number ;  whereas  by  law  levancy  and  couchancy  is  the 
limit.    On  the  part  of  the  plaintiff,  it  is  contended  tliat  the 
court  may  after  verdict  state  upon  the  record  a  finding  of 
a  right  less  large  than  that  laid :  but  all  the  cases  cited 
are  of  instances  where  the  evidence  has  been  of  an  user  less 
extensive  than  the  right  claimed,  but  not  where  the  party 
has  failed  to  establish  the  grant  or  prescription  in  the  un- 
qualified or  unlimited  manner  in  which  he  has  alleged  it. 
These  cases,  therefore,  do  not  help  him.    And,  indeed,  if 
we  look  at  the  nature  of  the  claim  in  this  case,  the  quali- 
fication suggested  could  not  be  consistently  inserted.  This 
is  not  a  claim  of  common,  properly  so  called,  but  of  ''  a 
separate  right  of  feeding  and  folding'' — something  re- 
served out  of  the  original  grant :  and  I  am  not  prepared 
to  say  that  the  law  which  imposes  the  restriction  of  le- 
vancy and  couchancy  will  apply  to  a  claim  of  this  nature. 
I  therefore  think  we  have  no  power  to  direct  the  verdict  to 
be  entered  for  the  plaintiff  generally.     Then  it  is  con- 
tended that  we  may  at  all  events  limit  the  finding  to  that 
part  of  the  claim  which  the  evidence  established;  as,  if  a 
right  of  common  were  claimed  in  respect  of  a  messuage 
and  land,  and  found  only  as  to  the  land.     But  there  the 
allegation  as  to  the  messuage  and  land  is  mere  induce- 
Ruiet  of  Hilary  mcut.    It  is  then  suggested  that  we  may  under  the  rules 
Terni,4WiU.4.  ^^  Hilary  Term,  4  Will.  4,  direct  the  verdict  to  be  entered 
for  the  plaintiff  to  the  extent  of  the  right  proved.    A  suffi- 
cient answer  to  that,  however,  was  given  by  the  case  of 
Higham  v.  Rabett,  7  Scott,  827,  5  New  Cases,  622,  where  a 
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distinction  is  taken  between  a  plea  asserting  one  general        1842. 
right,  and  a  plea  alleging  the  exercise  of  the  right  in  va-        ivatt  " 

Upon  the  other  branch  of  the  rule  it  has  been  contended  >^,  ^  amending 
that  the  issue  ought  at  all  events  to  be  sent  back  to  the  ^*  ''^** 
Master  to  be  amended,  and  a  new  trial  granted  upon  such 
amended  issue.  I  do  not  say  that  we  have  no  authority 
so  to  do :  on  that  point  the  argument  of  the  learned  coun- 
sel for  the  plaintiff  has  relieved  me  from  the  difficulty  that 
the  most  pressed  upon  my  mind;  and  I  am  not  so  clear 
that  the  lapse  of  time  should  prevent  this.  But  it  must 
be  a  strong  case  to  induce  us  to  exercise  our  discretion : 
we  ought  clearly  and  distinctly  to  see  that  the  party  has 
snatained  injury :  the  affidavit  upon  which  the  rule  was 
moved  does  not  satis&ctorily  shew  this  to  be  the  case.  On 
the  contrary,  I  am  not  prepared  to  say  that  the  award  of 
the  conunissioner  does  not  shew  that  he  has  taken  into 
his  consideration  the  three  heads  of  claim  made  by  the 
plaintiff,  and  adjudicated  thereon.  The  three  thirty*' 
sixths  awarded  to  the  plaintiff  in  respect  of  the  copyhold 
or  freehold  common  rights  which  he  is  entitled  to  in  the 
town  flock,  will  apply  to  the  first  head  of  claim  if  not  to  the 
second,  and  the  adjudication  as  to  the  seven  thirty-sixths 
awarded  to  him  in  respect  of  his  farm  called  the  manor 
farm,  is  couched  in  terms  sufficiently  general  to  embrace 
the  whole  that  is  left.  The  present  application  is  perfectiy 
novel,  and  I  think  we  shall  upon  the  whole  exercise  the 
discretion  in  leaving  the  matter  as  it  stands. 


CoLTM AN,  J.,  was  at  Chambers. 

EasKiNE,  J. — I  am  also  of  opinion  that  this  rule  cannot 
be  made  absolute  on  either  ground.    It  is  impossible  to  As  to  entering 
understand  the  claim  made  by  the  plaintiff  before  the 
eommissioner  and  upon  this  record,  as  a  claim  in  respect 
of  cattle  levant  and  couchant  on  the  manor  farm :  in  terms 
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1842.        it  applies  to  a  claim  quite  distinct  firom  a  right  of  com- 
mon.    And  I  do  not  think^  tliat^  because  the  jury  have 
found  that  he  had  a  right  of  common  of  pasture  for  sheep 
levant  and  couchant  on  the  land  occupied  by  him,  he  can 
hare  the  verdict  entered  for  him  pro  tanto.    The  plaintiff 
claimed,  in  respect  of  the  freehold  estate  before  mention- 
ed, and  of  all  the  freehold  which  formerly  belonged  to  the 
manor  farm,  ^'  a  aeparate  right  of  feeding  and  foUSng  an 
wdmited  number  qfskeq^  eschmvely  to  his  oum  toe,  called 
the  manor  flock,  having  and   exercising  equal  rights  of 
pasturage  in  every  respect  with  the  town  flock,  over,  in, 
and  upon  all  the  open  flelds  and  commons  of  Bampton, 
and  which  had  been  the  custom  from  time  immemorial.'^ 
This  is  not  a  daim  of  a  right  of  common  in  respect  of 
sheep  levant  and  couchant  on  the  land,  but  for  any  num- 
ber of  sheep  so  as  not  to  exceed  the  right  of  pasturage  ex- 
ercised by  the  town  flock.     The  argument  uiged  on  the 
part  of  the  plaintiff  shews  that  such  a  right  might  by  pro* 
per  proof  have  been  established:  but,  as  the  jury  have 
expressly  negatived  such  right,  we  cannot  direct  a  vardict 
As  to  amending  for  thc  plaintiff.    Thcu  it  is  said,  that,  seeing  that  injus- 
tice has  been  done  by  the  present  form  of  the  issue,  the 
oourt  may  in  their  discretion  send  it  back  to  the  Master  to 
be  amended.    But^  in  the  first  place,  it  does  not  appear 
to  me  that  the  real  question  between  the  parties  has  not 
been  tried.    If  the  plaintiff  had  made  his  claim  in  respect 
only  of  that  portion  of  the  manor  farm  in  his  occupation, 
it  would  not  have  been  opposed.    There  possibly  might 
be  some  ground  for  calling  upon  the  court  to  interfere,  if 
it  had  been  clearly  shewn  that  the  plaintiff  had  sustained 
injury  from  the  adjudication  of  the  commissioner,  and  was 
without  remedy.    That,  however,  does  not  appear.     On 
the  contrary,  the  commissioner  seems  to  have  taken  the 
claim  into  his  consideration.     It  is  quite  dear  to  my  mind 
that  the  seven  thirty-sixths  could  not  have  been  allowol  in 
respect  of  the  claim  of  ^  seven  freehold  rights  of  common 
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for  great  cattle  appurtenant  to  certain  commonable  houses        1842. 

at  sites  in  the  parish  i"  for,  when  we  look  at  the  note  of 

the  cQimmissioner's  determination,  we  find  that  he  adjudges 

the  plaintiff  to  be  ''  only  entitled  to  seren  thirty-sixths  of 

the  value  of  the  said  commonable  fund  in  right  of  his  fiurm 

called  (ai  this  day)  the  manor  farm" — ^that  is,  not  in  re- 

tspoet  i)i  the  seven  freehold  rights  of  common  claimed,  but 

in  respect  of  those  rights  and  also  in  respect  of  the  manor 

iotk  Umited  to  such  as  were  levant  and  couchant  on  that 

part  of  the  manor  farm  which  was  held  by  the  plaintiff, 

If  the  commissioner  in  reality  has  not  taken  this  claim  into 

his  consideration,  he  may  still  do  it. 

ULlvls,  J. — I  am  also  of  opinion  that  this  rule  should 
be  discharged.  It  is  not  now  contended  that  the  learned  as  to  entering 
Baron  ought,  upon  the  evidence  before  him,  to  have  di-  ^^  ^«^<^ 
fecfeed  the  verdict  to  be  found  for  the  plaintiff:  but  it  is 
insistpd  that  the  plaintiff  is  entitled  to  judgment  as  to  so 
much  of  his  claim  as  was  substantiated  by  the  evidence. 
The  fimrih  and  subsequent  rules  of  the  fifth  division  of 
Hilaiy  Term,  4  WiU.  4,  have  no  application  to  a  case  like 
this :  they  apply  to  the  case  of  a  plea  alleging  a  right  in  its 
aatnre  severable ;  if  a  portion  only  of  the  right  claimed  is 
finrnd  by  the  jury,  the  party  is  entitled  to  a  verdict  as  to 
ao  mudi  of  the  cause  of  action  as  is  answered  by  the  right 
aofimnd:  these  rules  cannot  i^Iy  either  in  terms  or  in 
their  spirit  to  a  case  like  this.  Then  it  is  said,  that,  by  As  to  unending 
veasoa  of  some  supposed  miscarriage  by  the  officer,  the  ^^  ^^^' 
issue  is  not  so  framed  as  to  meet  the  justice  of  the  case, 
and  should  therefiore  be  remitted  to  the  Master  for  amend- 
laent.  The  plaintiff  at  first  proposed  to  put  in  issue  a 
tight  limited  by  levancy  and  oouchancy:  but  this  the 
Master  rery  prq^ily  refused  to  permit,  because  the  plain- 
tilPs  claim  to  that  extent  had  already  been  allowed  by  the 
eommissioBer,  and  therefore  the  only  object  the  plaintiff 
eould  hare  had  in  inserting  it,  was,  to  secure  costs. 
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1842.  No  application  was  at  the  proper  time  made  to  the  court 
on  the  sabject,  becaase  the  plaintiff  could  not^  nor  does  he 
now,  shew  that  the  matter  had  not  been  considered  and 
disposed  of  by  the  commissioner.  For  the  reasons  already 
given,  it  appears  to  me  to  be  quite  dear  that  the  commis- 
sioner has  aUowed  the  seven  thirty-sixths  in  respect  of 
every  claim  the  plaintiff  has  in  right  of  the  manor  farm. 
Then,  as  to  the  three  thirty-sixths,  the  commissioner  finds 
the  plaintiff  entitled  to  these  ''  for  the  copyhold  or  free- 
hold common  rights  which  he  is  entitled  to  in  the  town 
flock;''  using  the  term  ''or  freehold''  because  there  might 
have  been  an  enfranchisement.  It  appears  to  me  that  the 
commissioner  has  in  bict  allowed  the  plaintiff  for  every 
thing  that  is  now  claimed.  K  he  had  not,  it  would  have 
been  very  easy  for  the  plaintiff  to  shew  it.  Upon  the 
whole,  it  seems  to  me,  that,  if  we  were  to  make  this  rule 
absolute  in  its  latter  alternative,  we  should  be  improperly 
re-opening  a  matter  which  has  already  been  determined  by 
a  competent  jurisdiction. 

Rule  discharged. 


An  application  was  afterwards  made  to  the  Vice-Chan- 
celior  of  England,  on  the  part  of  the  ^plaintiff,  for  an  in- 
junction to  restrain  Mr.  Watford,  the  commissioner,  from 
making  an  award.  The  bill  charged  "  that  the  right  which 
the  owner  or  occupier  of  the  manor  farm  had  of  depas- 
turing a  flock  of  sheep  in  the  common  and  open  fields  of 
the  manor,  and  of  pitching  a  fold  or  folding  the  said  flock 
upon  the  land  belonging  to  such  owner  or  occupier  of  the 
said  manor  farm,  was  in  the  said  manor  of  Bampton  known 
as  and  well  understood  to  be,  and  generally  called,  a  right 
of  sheep-walk ;  and  that  the  plaintiff,  at  the  respective  times 
of  the  passing  of  the  act  for  inclosing  lands  in  the  parish 
of  Bampton,  and  when  the  said  commissioner  made  known 
his  determination  of  making  no  allowance  to  the  plaintiff 
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of  any  part  of  the  commonable  lands  for  or  in  respect  of  1842. 
the  sheep-walk  so  claimed  by  the  plaintiff  as  therein  men- 
tionedy  im»  fit  tie  actual  po^sesnon  and  ev^tnfmeni  of  the 
Maid  figJU  qf  sheep-walk  in  the  same  manner  in  erery  respect 
as  such  right  had  been  possessed  and  enjoyed  from  time 
inmiemorial  by  the  owners  or  occupiers  of  the  said  manor 
fiffm  as  aforesaid/'  And  reliance  was  principally  placed  in 
argument  on  the  16th  section  of  the  statute,  which  pro- 
vides and  enacts  ''that  nothing  in  this  act  contained  shall 
authorize  the  said  commissioner  to  determine  the  title  to  any 
lands  or  to  determine  any  right  between  any  parties  contrary 
to  the  actual  poBsesrion  of  any  of  such  parties  (except  in  re- 
spect of  encroachments  as  hereinafter  mentioned),  but,  in 
case  the  said  commissioner  shall  be  of  opinion  against  the 
right  of  the  party  so  in  possession,  he  shall  forbear  to  make 
amy  detemdnaiion  thereon  until  the  possession  shall  have  been 
given  tgf  by  such  party ^  or  have  been  recovered  from  such 
party  by  due  course  of  law/' 

The  Vtee-Chancellor  {Sir  L.  Shadwell),  said:— In  this 
case  the  difficulty  seems  to  lie  in  giving  something  like  a 
rational  exposition  of  the  words  which  have  been  used  by 
the  legislature  in  the  16th  and  19th  sections  of  the  act  of 
parliament.  It  constantly  happens  in  these  acts  of  parlia^ 
ment  that  language  is  used  with  reference  to  two  subjects 
which  is  much  more  applicable  to  one  of  them  than  the 
other,  although  one  phrase  only  is  used :  it  is  quite  plain 
upon  the  free  of  this  act  of  parliament  that  the  legislature 
did  mean  that  it  should  be  applicable  to  both  sets  of  sub- 
jects. [His  Honor  read  the  16th  section.]  Now,  the  first 
thing  that  strikes  one,  is,  that  these  two  alternatives  are 
not  exactly  applicable  to  the  case  in  question;  they  are  ap- 
plicable to  the  case  of  a  mere  possession  of  lands,  because 
the  possession  of  the  land  might  have  been  given  up,  or 
the  land  might  have  been  recovered ;  but,  with  respect  to 
such  a  right  of  common  as  the  plaintiff  claims,  he  might 
have  given  it  up,  but  it  is  impossible  to  say  it  could  have  been 
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1842.  language  of  the  16th  section^  recovered  it  by  dae  course  of 
law^  that  is,  by  shewing  that  I  have  no  right  to  that  which 
I  claim  and  to  that  of  which  I  am  in  possession.  And  it 
appears  to  me,  that,  as  this  court  does  not  bind  parties  by 
mistakes,  but  relieves  them  therefrom,  it  ought  now  to  inter- 
fere, and  that  this  matter  must  be  put  in  a  train  for  inquiry 
for  the  purpose  of  determining  whether,  notwithstanding 
such  possession  as  the  plaintiff  has,  he  really  has  the  right  he 
claims.  The  plaintiff,  as  I  understand  the  construction  of 
this  act  of  parliament,  will  be  entitled — may  be  entitled,  I 
should  rather  say ;  for,  I  am  not  presuming  to  pronounce 
any  opinion  upon  the  legal  question,  or  how  a  court  of  law 
will  deal  with  it ;  but  it  may  happen  that  a  court  of  law 
may  say,  notwithstanding  the  possession,  the  thing  itself  ia 
one  of  which  he  cannot  be  legally  in  possession,  therefore 
we  will  reject  the  fact  of  possession.  Whether  the  court  of 
law  will  do  that,  it  is  for  the  court  of  law  to  determine  ; 
and  it  rather  seems  to  me,  therefore,  that,  in  the  case  that 
has  happened,  all  the  parties  having  been  asleep  upon  the 
question  which  arises  upon  the  16th  section,  I  must  let  the 
iiqunction  be  granted  until  this  matter  has  been  put  in  a 
train  of  trial. 

A  discussion  took  place  on  a  subsequent  day,  as  to  the 
predse  mode  in  which  the  question  should  be  mooted  in  a 
court  of  law.  The  Yice-Chancellor  suggested  an  issue  to 
try  whether  or  not  the  plaintiff  had  the  right  he  claimed 
by  his  bill,  the  affirmative  of  such  issue  being  upon  the 
plaintiff:  and  his  Honor  observed: — ^Where  the  general 
meaning  is  somewhat  apparent  upon  the  act  of  parliament, 
but  the  predse  language  which  is  used  is  not  exactly  ap- 
plicable to  the  case,  we  must  as  well  as  we  can  take  the 
spirit  of  the  act.  It  appears  to  me  that  the  terms  that  are 
used  are  not  terms  exactly  applicable  to  the  case.  The 
terms  that  are  used  would  be  very  proper  terms  if  the 
question  was  whether,  for  instance,  A.  was  seised  of  parti- 
cular lands,  or  possessed  of  certain  lands,  at  a  certain  time. 
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because  they  might  be  recoyered  from  him;  bat  you  can-  1842. 
not  reooTer  from  a  man  the  possession  of  a  thing  which 
eonaista  in  the  exercise  of  a  right  as  against  another  person. 
If  I  daim  a  right  of  way  over  the  land  of  A.,  A.  cannot 
recorer  it  from  me :  he  may  establish  that  I  am  a  trespasser 
at  law  in  excising  my  alleged  right.  That  is  not  recovering 
the  possession.  The  language  is  inartificial.  For  the  sake 
of  attaixiiiig  what  I  conceive  to  be  the  real  meaning  of  the 
set,  I  must  hold  that  courts  of  law  are  at  liberty  to  deal 
rather  largely  with  expressions  that  are  used :  for,  it  seems 
to  me  to  be  quite  absurd  to  pin  the  parties  down  to  the 
mere  formal  expressions  which  are  found  in  that  section ; 
whereasy  the  true  meaning  is^  that,  if  the  parties  are  in  the 
exetciae  of  a  right  which  they  claim^  the  commissioner  shall 
not  decide  against  it  until  it  be  determined  by  law  whether 
the  party  lawfrdly  has  that  right.  That  is  the  real  mean- 
isg  of  the  thing.  The  proper  issue^  therefore,  will  be — first, 
whether  the  plaintiff,  at  such  a  day,  had  the  right  which 
he  claims ;  and^  in  case  it  shall  appear  that  he  was  in  the 
exercise  of  the  right  at  that  time — secondly,  for  how  long 
he  has  been  in  the  exercise  of  the  right.  K  the  parties 
do  not  agree,  the  form  of  the  issue  will  be  settled  by  the 
Master. 
The  matter  was  ultimately  compromised. 
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BiCHABD  PxBRT  V.  Sa&ah  Watts^  AdmiDistratrix  tit 
Tuesdaif,  JosEPH  Watts^  Deceased. 

Jan.  18M.       m 

In  anacUoo  of  JL  HIS  was  an  actioQ  of  covenant  by  the  assignee  of  the 
MrreMiriM  reversion  against  the  administratrix  of  the  lessee  for  non- 
premUwpurtu-  repair  of  the  demised  premises. 

ant  to  the  cote-        ^  "^  *«..,,.  -nr  *    • 

nmnu  in  an  The  declaration  stated  that  one  William  West,  bemg 

leaw,  the  de-  seised  in  fee,  by  indenture  of  the  25th  August,  1805,  de- 

dlBducuT'the  ^is^d  to  Joseph  Watts,  deceased,  the  premises  in  question 

piaintirs  title,  for  the  term  of  forty-three  years;  it  then  set  out  the  cove- 

•tated  that  one 

J.  P.  (who  had  nant  to  repair,  and  alleged  that  Watts  entered  and  enjoyed 
aiU^a^cr  M  ^^^  premises  until  his  death,  on  the  1st  June,  1828,  after 
appoint "  by       which  all  lus  estate  and  interest  therein  vested  in  the  de- 

any  deed  or 

writing  to  be  fendant  as  administratrix,  and  that  she  entered.  It  then 
and  delivered  proceeded  to  avcr,  that  West,  on  the  22nd  November,  1806, 
of  and  lobe  au  ™*^®  ^^  ^"^>  thereby  he  devised  the  reversion  of  the 
tested  by  two  premises  to  his  daughter,  Elizabeth  Campion,  the  wife  of 
bu  wiineuet,**  John  Campion,  her  heirs  and  assigns;  that  West  died  on 
feHing^o  be*^'  the  27th  December,  1807,  whereupon  the  said  John  Cam- 
IrM^e  wh^''  P^^^  *"*  Elizabeth  his  wife,  in  right  of  the  said  Elizabeth, 
netMt,andto     became  seised  of  the  reversion:  that  John  Campion  died 

be  made  by 

▼irtue  and  in  ou  the  10th  February,  1812,  leaving  the  said  Elizabeth 

execution  of  Campion  him  surviving,  whereupon  she  became  seised; 

•^dir^«iJ[*ikii^  *  ^^^^  Elizabeth  Campion  died  on  the  4th  June,  1815,  and 

and  appoint"  that  the  reversion  then  vested  in  her  son  and  heir  William 

the  premisety 

and  the  rever-  Campion ;  that  William  Campion  died  on  the  12th  August, 

toThif'Mro^f  1816,  seised  of  the  reversion,  whereupon  the  premises  de- 

the  plaintiff:  sccudcd  to  his  brother  and  heir  John  Campion;  that  John 

that  one  of  the  Campion,  by  lease  and  release  of  the  8th  and  9th  Novem* 

neues'wai /Ae  ber,  1816  (the  release  being  made  between  the  said  John 

mohuJe! no  Campiou  and  Sophia  his  wife  of  the  first  part,  John  Perry 

that  the  deed 
eottld  not  ope- 
rate as  a  Talid  execution  of  the  power,  the  defendant  had  a  Terdict  on  a  plea  uking  tasne  on 
the  appointment.     The  court  refused  to  allow  the  declaration  to  be  amended  by  tuiing  the 
deed  either  as  a  grant  or  as  a  covenant  to  stand  seised  to  uses,  except  on  payment  of  mU  tki 
ea$tiqftk€&Ua. 
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of  the  seccmd  part^  and  one  Wilde  of  the  third  part)^  con-        1842. 
vejed  the  premiBes  to  Wilde — ^the  release  witnessiiig — "  that 
the  said  John  Campion  and  Sophia  his  wife^  for  the  con- 
siderations therein  mentioned^  at  the  request  and  by  the 
direction  and  appointment  of  the  said  John  Perry,  did 
grant,  bargainj  sell,  alien,  and  release  unto  Wilde,  and  to 
his  heirs,  the  said  reversion  of  and  in  the  said  demised 
premises,  to  have  and  to  hold  the  same  unto  Wilde  and 
his  h^rs,  to  such  uses,  upon  such  trusts,  and  for  such  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  Power  of  ap- 
such  powers,  provisos,  agreements,  and  declarations  as  the  ^^^ 
said  John  Perry  should  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by 
him  sealed  and  delivered  in  the  presence  of  and  to  be 
attested  by  two  or  more  credible  witnesses,  from  time  to 
time  direct,  limit,  and  appoint,  and,  in  default   of  and 
until  such  direction,  limitation,  or  appointment,  and  so 
tax  as  every  or  any  such  direction,  limitation,  or  appoint- 
ment should  not  extend,  to  the  use  of  the  said  John  Perry 
and  his  assigns  during  his  natural  life,  without  impeach- 
ment of  waste,  and,  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  his  life-time,  to  certain  other 
uses  in  the  said  indenture  more  particularly  mentioned/' 
The  declaration  then  proceeded  to  aver  that,  ''after  the  Execution  of 
making  of  the  said  last-mentioned  indenture,  to  wit,  on     *  P^^^'* 
the  2nd  August,  1828,  by  a  certain  indenture  then  made 
between  the  said  John  Perry  of  the  first  part,  the  plaintiff 
of  the  second  part,  and  Wilde  of  the  third  part,  which  said 
indenture  was  sealed  and  delivered  by  the  said  John  Perry 
in  the  presence  of,  and  was  then  attested  by,  two  credible 
witnesses  [pnxfert],  it  was  witnessed,  that,  in  pursuance  of 
a  certain  agreement  in  the  said  last-mentioned  indenture 
recited,  and  for  the  considerations  therein  mentioned,  the 
said  John  Perry,  pursuant  to  and  by  force  and  virtue  and 
in  exercise  and  execution  of  the  power  and  authority  to 
him  the  said  John  Perry  reserved,  limited,  and  given  in 
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1842.  and  by  the  said  indenture  of  the  dth  November,  1816,  did 
direct,  Umii,  and  appoint  that  the  said  demised  premises, 
with  the  appurtenances,  and  the  said  reversion  thereof,  and 
all  the  estate  of  the  said  John  Perry  therein,  should  from 
thenceforth  be  and  remain  to  such  uses,  upon  such  trusts, 
and  for  such  ends,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisos,  agreements,  and  de- 
clarations as  the  said  Bichard  Perry  [the  plaintiff]  should^ 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  from  time  to  time  direct,  limit,  or 
appoint,  and,  for  default  of  and  until  such  direction,  limi- 
tation, or  appointment,  and  so  far  as  every  or  any  such 
direction,  limitation,  or  appointment  should  not  extend,  to 
the  use  of  the  said  Bichard  Perry  and  his  assigns  during 
his  natural  life,  without  impeachment  of  waste,  and,  after 
the  determination  of  that  estate,  by  forfeiture  or  otherwise, 
in  his  life-time,  to  such  uses  as  in  the  said  indenture  men- 
tioned; whereupon  and  whereby  the  plaintiff  then  became 
and  was,  and  from  thence  hitherto  had  been  and  still  was, 
seised  in  his  demesne  as  of  freehold  for  the  term  of  hia 
natural  life  of  and  in  the  said  reversion  of  and  in  the  de- 
mised premises,  with  the  appurtenances/'  Breach — first, 
non-repair  generally — secondly,  non-repair  after  notice  to 
repair  within  three  months. 
Pieu.  Pleas — ^first  that  William  West  was  not  seised  in  fee  as 

in  the  declaration  alleged — secondly,  that  the  supposed 
indenture  in  the  declaration  mentioned  was  not  the  deed 
of  Joseph  Watts— thirdly,  that  West  did  not  devise  to 
Elizabeth  Campion — ^fourthly,  that  the  reversion  did  not 
descend  or  come  to  William  Campion  as  son  and  heir  of 
Elizabeth  Campion — ^fifthly,  that  the  reversion  did  not 
descend  or  come  to  John  Campion  as  brother  and  heir  of 
William  Campion — sixthly,  that  no  such  bai^ain  and  sale 
as  in  the  declaration  mentioned  was  made  by  the  said  John 
Campion  in  manner  and  form  as  therein  aUeged — seventhly, 
that  the  said  John  Perry  and  Sophia  his  wife  did  not  nor 
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did  either  of  them  grants  bargain^  sell^  alien^  or  release  the        1842; 
aid  reversion  to  Wilde  as  and  in  manner  and  form  in  the        p,^„ 
declaration  in  that  behalf — eighthly,  that  no  such  direction,       «y  **  ^ 
SmUation,  or  (gjpoinimeni  as  in  the  declaration  mentioned  was  Eighth  plea. 
made  iy  the  said  John  Perry  in  manner  andjbrm  as  therein 
alleged — ninthly^  to  the  first  breach,  performance — ^tenthly^ 
to  the  second  breach,  a  traverse  of  the  notice— eleventhly, 
to  the  second  breach,  performance — ^twelfthly,  plene  ad- 
nunistravit. 

The  plaintiff  joined  issue  on  the  first  eleven  pleas,  and  RepUcatioMt 
replied  to  the  twelfth,  that  the  defendant,  at  the  time  of 
the  commencement  of  the  suit,  had  divers  goods  and  chat- 
teb  which  were  of  the  said  Joseph  Watts,  deceased,  at  the 
tone  of  lus  death,  in  the  hands  of  the  defendant  as  admi- 
nistratrix as  aforesaid  to  be  administered,  of  great  value,  to 
wit,  of  the  value  of  the  damages  sustained  by  him  the 
plaintiff  by  reason  of  the  premises  in  the  declaration  men- 
tioned, and  wherewith  the  defendant,  as  administratrix  as 
aforesaid,  could  and  might  and  ought  to  have  satisfied  those 
damages — concluding  to  the  country.     Issue  thereon* 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  Lon« 
don  after  Hilary  Term,  1841,  it  was  objected  on  the  part  of 
the  defendant  that  the  appointment  was  not  a  good  exer- 
cise of  the  power,  one  of  the  attesting  witnesses  being  the  wife 
of  the  aippmrdee  (3).  On  the  other  hand  it  was  contended 
that  the  deed  of  the  2nd  August,  1823,  though  purporting 
to  be  an  appointment,  might  operate  as  a  gra/id,  and  that 
the  declaration  might,  if  necessary,  be  amended  in  that 
respect. 

A  verdict  was  entered  for  the  defendant  on  the  eighth 
issoe  and  for  the  plaintiff  on  all  the  others,  with  liberty  to 
the  plaintiff  to  amend  his  declaration  and  enter  the  verdict 
fat  him  on  the  eighth  issue,  if  the  court  should  be  of  opin- 

(3)  See  Bo].  Ni.  Pri.  286;  Davis  v.  Donwoody,  4  T.  R.  678;  Bar- 
nn  V.  GiOlard,  3  Yes.  &  B.  166;  Vowles  v.  Young,  13  Ves.  140. 
voi^  rv.  B  B 
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1842*        ion  that  the  case  was  one  in  which  an  amendment  could  be 
aUowed  under  the  statute  3  &  4  Will.  4,  c.  42,  s.  23. 

Bompat^  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  accordingly. — ^He  cited  S»w«  v.  Pincke,  5  T.  R.  124, 
and  Doe  d.  Were  v.  Cole,  7  B.  &  C.  243, 1  M.  &  B.  33. 

Ckeamett,  Serjeant,  now  shewed  cause. — ^The  deed  of  the 
2nd  August,  1823,  dearly  was  not  a  valid  appointment : 
the  only  question  therefore  is,  whether,  under  the  circum- 
stances, it  could  operate  by  way  of  grant.  Undoubtedly 
there  are  cases  in  which  it  has  been  held,  that,  where  a 
party  has  an  authority  and  also  an  interest,  a  deed  that 
prim&  hide  ia  intended  to  operate  as  an  exercise  of  the 
authority,  may,  if  it  contain  apt  words,  operate  upon  the 
interest  also.  The  leading  authority  upon  this  subject  is 
SSr  Edward  Clerks  Case,  6  Bep.  17.  b.  The  like  doctrine 
is  found  in  Roe  d.  WiOanson  y.  Tranmer,  2  Wils.  75,  Willes, 
682,  Cox  T.  Chamberlain,  4  Yes.  631,  Roach  y.  Wadham,  6 
East,  289,  Wynne  v.  Griffith,  3  Bing.  179,  10  Moore,  592, 
5  B.  &  C.  923,  8  D.  &  B.  470,  and  Doe  d.  Were  v.  Cofe,  7 
B.  &  C.  243, 1  M.  &  B.  33 :  but,  in  all  these  cases,  there 
were  words  of  conveyance  as  well  as  of  appointment  in  the 
deed.  Here,  howeyer,  the  only  words  used,  are, ''  direct, 
limit,  and  appoint :"  no  words  are  used  to  indicate  an  in- 
tention to  pass  an  interest.  In  Shove  y.  Pincke,  5  T.  B.  124^ 
where  the  words  ''  limit  and  appoint ''  in  a  deed  were  held 
capable  of  operating  as  words  of  ^on^  so  as  to  pass  a  reyer* 
sion,  the  decision  was  put  by  Buller,  J.,  rather  upon  the 
ground  that  in  that  case  there  was  sufficient  consideration  to 
raise  a  coyenant  to  stand  seised  to  uses.  [CoUnum,  J. — ^May 
not  this  be  good  as  a  coyenant  to  stand  seised  to  uses  ? 
There  is  abundant  consideration — a  money  consideratioii 
and  a  consideration  of  blood.]  Undoubtedly  there  is,  pro- 
yided  there  were  anything  to  shew  it  to  haye  been  the  in- 
tention of  the  parties  that  the  deed  should  so  operate.     It 
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is,  bywever^  quite  clear  tliat  the  intention  was  tbat  it  should         Ig42. 
operate  as  an  appointment^  and  nothing  more.     Here,  the      ""p^JlT"^ 
deed  is  not  set  out  at  length;  it  is  stated  according  to  its  «• 

supposed  l^al  effect as  an  appointment.     How,  then,  is 

the  declaration  to  be  amended  ?  By  stating  the  deed  as  a  amendment, 
oorenant  to  stand  seised  to  uses,  or  by  stating  it  as  a  grant  ? 
Diat  would  entirely  alt^r  the  frame  of  the  record.  The 
defendant's  oonrse  of  pleading  in  either  case  would  be  dif- 
ferent: it  might  be  advisable  for  her  to  demur.  The  case 
it  dearly  not  one  in  urbich  the  judge  had  power  to  amend. 
[Thidai,  C.  J. — Of  conrse,  an  amendment  would  be  allowed 
only  on  payment  of  the  costs  of  the  trial.] 

fion^pcu,  Serjeant,  in  support  of  his  rule. — ^It  is  clearly 
settled  that  a  deed  made  for  one  purpose  may  enure  to 
anodier,  provided  it  may  have  that  effect  consistently  with 
the  intention  of  the  parties — Shep.  Touch.  82.  "  By  the 
word  hiUni**  says  Lord  Chief  Justice  Willes,  in  Roe  d. 
^FittinsosT.  Tranmer,  2  Wils.  78,  ''is  not  meant  the  intent 
of  the  parties  to  pass  the  land  by  this  or  that  particular 
kind  of  deed,  or  by  any  particular  mode  or  form  of  convey- 
ance, hot  an  intent  that  the  land  shall  pass  at  all  events 
one  way  or  other.  Lord  Hobart  (who  was  a  very  great 
man)  in  his  Reports,  p.  277,  says — 'I  exceedingly  com- 
mend the  judges  that  are  curious  and  almost  subtil,  astuti, 
to  invent  reason  and  means  to  make  acts  according  to  the 
just  hUeni  of  the  parties,  and  to  avoid  wrong  and  injury, 
which  by  rigid  rules  might  be  wrought  out  of  the  act/  and 
my  Lord  Hale,  in  the  case  of  Crossing  v.  Scudamore,  1  Y ent. 
141,  cites  and  approves  of  this  passage  in  Hobart.^'  In 
Oes^^r  V.  WiUan,  2  Saund.  96  a,  it  is  said  that ''  the  word 
'grant'  is  of  general  extent,  and  may  amount  to  a  grant, 
feoffioaent,  gift,  lease,  release,  confirmation,  or  surrender — 
litt.  \  5S1;  Co.  Litt.  801.  b.,  802.  a.''  And  Serjeant  Wil- 
fiams  adds,  in  the  note :  "  And  it  is  in  the  election  of  the 

paity  to  use  it  to  whichever  of  these  purposes  he  pleases. 

B  b2 
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1842.  Co.  Litt.  301.  b.  The  chief  intent  of  the  parties  is  **t6 
pass  the  estate^  and  the  method  of  doing  it  ought  to  be  sub- 
servient to  that  end :  and^  though  the  intent  of  the  grantor 
is  to  be  regarded  as  to  what  estate  is  to  pass,  and  to  whom, 
yet  it  is  not  to  be  regarded  as  to  the  manner  of  passing  it, 
for  of  that  he  is  supposed  to  be  ignorant.  And  it  is  an  es- 
tablished rule  that  a  deed  shall  never  be  laid  aside  as  void, 
if  by  any  construction  it  can  be  made  good.*'  Here,  the 
deed  may  be  construed  either  as  a  grant  or  as  a  covenant 
to  stand  seised  to  uses,  either  of  which  will  entitle  the  plain- 
tiff to  maintain  this  action.  It  is  not  necessary  that  the 
word  "grant''  should  be  used.  Shove  v.  Pincke,  5  T.  R. 
124,  is  distinctly  in  point.  lErskine,  J. — ^If  you  rely  on 
the  deed  as  a  grant,  your  amendment  will  be  very  different 
from  that  which  it  would  be  if  treated  as  a  covenant  to  stand 
seised  to  uses:  in  the  latter  case  you  must  aver  a  consider- 
ation.]    We  should  set  out  the  deed. 

As  to  the  amendment,  the  learned  Serjeant  submitted, 
that  the  objection  was  purely  technical,  and  opposed  to  the 
merits  of  the  case,  and  that  the  payment  of  the  costs  of  the 
trial  would  place  the  plaintiff  in  a  more  disadvantageous 
position  than  he  would  have  been  in  had  he  not  succeeded 
upon  the  eleven  issues  to  which  this  objection  did  not  ap- 
ply :  and  he  referred  to  Satmderson  v.  Piper,  7  Scott,  408, 
418,  6  New  Cases,  425, 661. 

Considerable  discussion  took  place  as  to  the  terms  upon, 
which  the  plaintiff  should  be  allowed  to  amend.  The  court 
evinced  reluctance  to  amend  at  all :  but  the  zeal  of  the 
learned  Serjeant  at  length  prevailed  to  this  extent — that 
the  court  intimated  that  the  amendment  might  be  made 
upon  payment  of  the  costs  of  the  trial,  seeing  that  it  would 
in  all  probability  give  rise  to  a  demurrer,  and  thus  render 
the  whole  expense  useless,  and  at  all  events  would  totally 
change  the  defendant's  position,  who  was  certainly  entitled 
to  see  upon  the  record  that  the  proper  plaintiff  was  set  up 
against  him. 
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This^  however^  Bompas  declined  to  accept :  and  it  was         1842. 
ultimately  agreed  that  the  defendant  should  do  the  repairs 
under  a  mle  of  coort^  and  that  no  costs  should  be  paid  on 
either  side. 

Bule  accordingly  (4). 

(i)  See  &e  interpretation  put  upon  this  case  by  Erakine,  J.,  and 
Made^  J^  in  Ginford  y.  Bayley,  post,  p.  394. 


CbOSBT  v.  BettS.  Saturday^ 

y  Jan,  \Sthm 

In  Michaelmas  Term  last^  Ludlow,  Serjeant^  obtained  a  Aruieforjndg- 

rule  nisi  for  judgment  as  in  case  of  a  nonsuit.     This  rule  S"ii"suit"* 

iras,  at  the  instance  of  the  plaintiff,  enlarged  until  the  fifth  Jj|^^'j|^f^^ 

day  of  the  present  term,  upon  the  usual  condition  (5)  that  Term,  web  cn- 

aO  affidavits  intended  to  be  used  on  shewing  cause  should  the  fifth  day  of 

be  filed  a  week  before  the  first  day  of  the  term.  2i"affldlAl^' 

intended  to  be 
used  in  shewing 

Stephen,  Serjeant,  was  about  to  shew  cause,  when  it  was  cause  to  be 

1  .  _.   J  ,  filed  a  week 

objected  by—  before  the  first 

day  of  term. 
The  court  re- 

Ludlow,  Serjeant,  that  no  affidavits  had  been  filed,  and  Aised  to  dis- 

_  -  -  -  ,  pense  with  this 

consequently  none  could  be  used.  condition  (the 

defendant  not 
consenting) 

Stephen,  Seijeant,  suggested  that  the  justice  of  the  case  JJIJ^"  h,""^^"" 
would  be  answered  by  further  enlarging  the  rule  for  a  week,  omission  arose 

i-t  111  iin-i  •-■  .  ^''®"  •  mistake 

wluch  would  place  the  defendant  in  the  same  situation  as  oftheattor- 
if  the  rule  (the  non-compliance  with  which  arose  from  a  "^^  *  ^  *' 
misapprehension  on  the  part  of  the  clerk  to  the  attorney  in 
the  country)  had  been  strictly  observed. 

TixDAL,  C.  J. — We  can  only  dispense  with  the  strict 
letter  of  the  rule  by  the  consent  of  the  defendant,  or  on 

(5)  See  6  Soott,  900. 


874 


1842. 


IN  THE  COMMON  PLKAB^ 

some  special  and  suffident  reason  shewn.    Negligence  is 
no  excuse. 

The  rest  of  the  court  concurring — 

Rule  absolute  (6). 

(6)  See  Lewis  ▼.  Kirby,  8  Scott,  179. 


Moudajff 
Jan.  17  th. 

The  plaintiff;  a 
■urgeoD,  for 
■everal  years 
bestowed  sur- 
gical attendance 
upon  a  lady, 
but,  eipecting 
that  she  would 
amply  compen- 
sate him  by  a 
legacy,  sent  in 
no  bilL    She 
died  and  left 
him  nothing : 
whereupon  he 
sued  her  exe- 
cutors, claiming 
600/    The  jury 
awarded  him 
250/.:— The 
court  refused 
to  disturb  the 
Terdict. 

In  such  a 
case,  to  disen- 
title the  party 
to  sue,  there 
must  be  some- 
thing more 
than  the  mere 
txptetatUm  of 
a  legacy. 


Baxter  v.  Ob  at  and  Abbott^  Executors  of  Mabt 
BosTocK,  Deceased. 

A.SSUMPSIT  for  work  and  labour,  and  upon  an  account 
stated,  on  promises  by  the  testatrix  in  her  lifetime.  Pleaa 
— first,  that  the  testatrix  never  promised,  modo  et  formfi — 
secondly,  payment  by  her  in  her  lifetime  of  divers  sums  of 
money  amounting,  to  wit,  to  all  the  monies  in  the  decla* 
ration  mentioned  &c. ;  which  was  traversed  in  the  replica- 
tion. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  the  last  term.  It  appeared  that  the 
plaintiff,  who  was  a  surgeon  and  apothecary,  had  been  for 
many  years  on  terms  of  intimacy  with  Mrs.  Bostock,  at- 
tending her  daily,  and  affording  her  such  surgical  assist- 
ance as  her  infirm  state  of  health  rendered  necessary ;  but 
that  he  never  sent  in  any  bill,  being  in  hopes  that  she 
would  leave  him  a  legacy*  Upon  her  death,  however,  find- 
ing that  she  had  left  him  nothing,  he  sent  in  to  her  execu- 
tors a  claim  for  500/.  for  attendances  and  medicines  during 
a  period  commencing  in  1829  and  ending  in  January,  IS^O, 
which  was  about  nine  months  prior  to  the  testatrix's  death. 
Credit  was  given  in  the  particulars  for  payments  on  ac- 
count to  the  amount  of  33/. 

His  lordship  told  the  jury,  that,  if  the  work  and  labour 
in  question  wa»  performed  upon  the  understanding  that  it 
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was  only  to  be  paid  for  in  the  shape  of  a  legacy,  the  action 
ooold  not  be  maintained. 

The  jury  returned  a  yerdict  for  the  plaintiff,  damages 
2171. 

Shee,  Serjeant,  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection. — He  submitted  that  the  plaintiff  ought  to 
have  been  nonsuited;  for^  that,  if  his  services  were  rendered 
only  in  expectation  that  the  lady's  gratitude  would  be  ex- 
hibited in  the  form  of  a  legacy,  no  assumpsit  could  be  im- 
pfied :  and  so  the  juiy  should  have  been  told. 

TixBAi,  C.  J. — If  the  evidence  had  shewn  that  the  work 
and  labour  in  this  case  had  been  done  upon  an  understand- 
ing that  the  plaintiff  was  to  make  no  charge,  but  should 
receive  a  legacy  at  the  death  of  Mrs.  Bostock,  that  would 
hare  amounted  to  an  agreement  that  the  remuneration  for 
the  plaintiff's  services  should  depend  solely  upon  her  will. 
Here,  however,  no  such  understanding  was  proved.  The 
plaintiff  probably  hoped  and  expected  to  receive  a  legacy : 
but,  this  hope  failing,  I  see  no  reason  why  he  should  not 
be  held  to  be  remitted  to  his  legal  right.  And  that  seems 
to  me  to  be  the  result  of  the  evidence.  I  take  the  law  on 
the  subject  to  have  been  correctly  laid  down  by  Lord  Chief 
Justice  Baymond  in  Osbom  v.  7%e  Governors  of  Gmfs 
HogpUalj  2  Str.  728,  where  he  tells  the  jury  that  they  must 
eonauler  how  it  was  understood  by  the  parties  at  the  time  of 
dajng  the  business.  No  one  can  more  highly  disapprove  of 
sodi  tranaactions  as  these  than  I  do :  but  I  cannot  help 
thinking  the  jury  have  shewn  due  regard  to  the  estate  of 
the  testatrix  in  the  allowance  they  have  made :  and,  upon 
the  whole,  it  seems  to  me  that  justice  has  been  done. 

CoLTMAN,  J. — ^I  see  DO  reason  to  find  fault  with  the  di- 
xeetion.  l^e  ordinary  presumption  is  that  serrices  are 
raodeied  in  expectation  of  a  remuneration,  unless  the  con- 
trary is  proved. 
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Ebskine,  J. — ^I  am  of  the  same  opinion.  It  appeanr 
from  the  evidence  that  the  plaintiff  forbore  to  assert  his 
claim  in  the  lifetime  of  the  testatrix^  in  the  expectation 
that  he  would  be  better  paid  in  the  shape  of  a  legacy.  But, 
unless  it  is  shewn  that  the  plaintiff's  services  were  rendered 
upon  a  distinct  understanding  that  he  was  to  receive  no  re- 
muneration except  what  the  testatrix  might  think  fit  to 
leave  him  bj  her  will^  there  is  no  answer  to  the  action. 
And  that  seems  to  have  been  the  way  in  which  the  matter 

was  presented  to  the  jury. 

Rule  refused* 


Tuesday, 
Jan,  IBM. 

Where  a  de- 
fendant (or 
plaintiff  in  re- 
plevin), after 
notice  of  trial, 
obtains  a  rule 
for  a  special 
Jury,  it  is  not 
enough  that  he 
complies  with 
the  requisitions 
of  the  rule  of 
Hilary  Term, 
1  Vict. ;  he  is 
bound  to  use 
due  diligence 
to  obtain  the 
attendance  of  a 
special  jury  by 
the  day  ap- 
pointed for  the 
trial  of  the 


Phelps  v.  Keilt. 

X  HIS  was  an  action  of  replevin.  The  cause  was  at  issue, 
and  notice  of  trial  had  been  given  for  the  first  sitting  in 
this  term,  Wednesday^  January  19th.  On  the  11th  the 
plaintiff  obtained  a  rule  for  a  special  jury^  which  was  not 
served  until  the  15th. 

Bampas,  Seijeant,  on  a  former  day^  obtained  a  rule  nisi 
to  discharge  the  rule  for  a  special  jury^  on  the  ground  that 
due  diligence  had  not  been  used  on  the  part  of  the  plaintiflT^ 
and  that  his  only  object  was  delay* 

Channell,  Serjeant,  contra,  submitted  that,  the  rule  of 
Hilary  Term,  1  Vict. — ^which  provides  "that  no  rule  for  a 
special  jury  be  granted  on  behalf  of  any  defendant  (or 
plaintiff  in  replevin),  except  on  an  affidavit  either  stating 
that  no  notice  of  trial  has  been  given,  or,  if  it  has  been 
given,  then  stating  the  day  for  which  such  notice  has  been 
given;  and,  in  the  latter  case,  no  such  rule  is  to  be  granted, 
unless  such  application  is  made  for  it  more  than  six  days 
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bdbre  that  day :  provided  tliat  a  judge  maj,  on  sammons,        1842< 
order  a  mle  for  a  special  jury  to  be  drawn  np  at  any  time" 
— liafing  been  strictly  complied  with^  the  plaintiff  was  en- 
titled to  bis  special  jnry. 

Boa^as,  Serjeant^  in  support  of  his  rule^  insisted  that 
the  application  for  the  special  jury  was  a  mere  evasion  of 
the  mle,  and  that  the  party  was  bound  to  use  such  dili- 
gence that  the  trial  should  not  be  postponed. 

TiNDAL,  C.  J. — ^The  rule  of  Hilary  Term,  1  Vict,  is  re- 
strictive. The  principle  appears  to  me  to  have  been  well 
laid  down  by  the  court  of  King's  Bench  in  Gumn  v.  Honey" 
flum,  2  B.  &  Aid.  400, 1  Chitt.  234,  that  a  rule  for  a  spe- 
cial juxy  must  be  served  sufficiently  early  to  enable  the 
opposite  party  to  strike  the  jury  before  the  day  of  trial, 
lliere,  the  mle  for  a  special  jury  was  served  at  six  o'clock 
on  the  evening  preceding  the  day  fixed  for  the  trial,  and 
it  was  held  that  the  cause  was  properly  tried  by  a  common 
jury.  Abbott,  C.  J.,  said :  '^It  is  not  necessary  to  lay  down 
any  precise  mle  as  to  the  number  of  days  and  hours  that 
ought  to  intervene  between  the  service  of  the  rule  and  the 
time  appointed  for  trial,  in  order  to  make  the  special  jury 
a  supersedeas  of  the  common  jury  process.  It  is  sufficient 
to  ssf  here  that  the  rule  should  be  served  early  enough  to 
enable  the  other  party,  by  using  in  the  ordinary  course  of 
business  ordinary  diligence,  to  insure  the  attendance  of  a 
qiecial  jury.^'  And  Bayley,  J.,  added:  ''Common  sense 
pronounces  the  mle  to  be,  that  the  cause  is  to  be  tried  by 
a  common  jury,  unless  it  be  put  in  a  condition  to  be  tried 
by  a  special  jury ;  and  that  is  not  done  unless  the  mle  be 
served  sufficiently  early  to  enable  the  other  party  to  strike 
tiie  special  jury.''  Here,  the  mle  was  not  served  so 
promptly  as  it  ought  to  have  been,  and  therefore  I  think 
it  ought  to  be  dischai^ed.    I  find  the  case  of  Gumn  v. 
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1842.        Hmei/man  was  acted  upon  in  this  court  very  recently  in  a 
"^^^^      case  of  Chuck  y.Harrii,  ante.  Vol 2,  p.  82,  9  Dowl.  68  (7). 


V. 


The  rest  of  the  court  concurring — 

Rule  absolute. 

(7)  And  see  Bush  v.  Pring,  9  Dowl.  180. 


Jan.  20th. 

To  proTe  a 
contract,  a  pa- 
per was  pro- 
duced bearing 
a  stamp  which 
had  been  af- 
fixed to  it  for 
the  purpose  of 
the  action : — 
Held,  that  the 
circumstance 
of  the  same 
paper  having 
upon  it  another 
agreement, 
which  had  pre- 
viously been 
carried  into 
effect,  and  to 


Evans  v.  Pbatt. 

1  HIS  was  an  action  of  assumpsit  to  recover  the  amount 
of  a  wager  on  a  steeple-chase. 

The  first  count  of  the  declaration  stated,  that,  before  and 
at  the  time  of  the  making  of  the  agreement  and  of  the 
promise  of  the  defendant  thereinafter  next  mentioned,  the 
plaintiff  was  the  owner  and  proprietor  of  a  certain  mare 
called  Matilda,  and  one  William  Byley  was  the  owner  and 
proprietor  of  a  certain  brown  mare  late  the  property  of  the 
defendant ;  and  thereupon,  theretofore,  to  wit,  on  the  27th 
February,  1841,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  that  a  race,  to  wit,  a  race  of  four  mileB 
which  the  stamp  acToss  a  couutry,  should  be  run  between  the  said  mares  of 
tended  to  ap"     the  plaintiff  and  the  said  W.  Byley,  each  mare  carrying 

ply,  did  not 
render  it  inad- 
missible. 

In  an  action 
upon  the  fol- 
lowing memo- 
randum, duly 
signed  by  the 
respective  par- 
ties—*' Evans 
and  Pratt. 

T.  Holyoake,  Esq.,  umpire.  F.  Pratt  bets  T.  Evans  100/.  to  25^,  p.  p.,  Mr.  Ryley's  brown 
mare  (late  his  property)  beats  T.  Evans's  mare  Matilda  fimr  mtVet  acrost  a  eoumity.  13  s. 
each.  To  come  off  the  Ist  of  March,  1841.  The  umpire' t  decision  to  be  fnai:** — Held, 
that  evidence  was  admissible  to  shew,  that,  in  sporting  phraseology,  "  across  a  country  "  meaoa 
over  all  obstructions,  and  prohibits  the  rider  from  availing  himself  of  an  open  gate. 

Held,  also,  that  it  was  not  competent  to  either  party  to  dispute  the  decision  of  the  ompire, 
whom  they  had  constituted  judge  of  the  law  and  the  fact 

A  steeple-chase- for  60/.  or  upwards  is  a  lawful  race  within  the  IS  Geo.  2,  c.  S4,  s.  11,  not- 
withstanding the  repeal  by  the  8  &  4  Vict,  c  6  of  the  provisions  as  to  horse -racing  in  the  13 
Geo.  2,  c.  19. 


thirteen  stone;  that  the  said  race  should  come  off  on  the 
Ist  day  of  March,  in  the  year  aforesaid ;  that  one  Thomas 
Holyoake,  Esq.,  shonld  be  the  umpire  of  the  said  race ;  and 
that  the  decision  of  the  umpire  should  be  final :  and  it  was 
further  agreed  by  and  between  the  plaintiff  and  defendant. 
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that,  if  the  said  mare  of  the  plaintiff,  in  running  the  said 
nee,  should  heat  the  said  mare  of  the  said  W.  Byley,  he 
the  ddendant  should  paj  to  the  plaintiff  the  sum  of  100/., 
play  or  pay ;  but  that,  if  the  said  mare  of  the  said  W. 
Bjley,  in  running  the  said  race,  should  beat  the  said  mare 
of  the  plaintiff,  he  the  defendant  should  pay  to  defend- 
ant the  smn  of  25/.,  play  or  pay:  Mutual  promises: 
Ayerment,  that  afterwards,  to  wit,  on  the  Ist  March,  in  the 
year  aforesaid,  the  said  race  was  run  between  the  said  two 
mazes,  each  mare  carrying  thirteen  stone;  and  that,  in 
numing  the  said  race,  the  said  mare  of  the  plaintiff  called 
Matilda  did  beat  the  said  mare  of  the  said  W.  Byley ;  and 
that  the  umpire,  the  said  T.  Holyoake,  Esq.,  did  decide 
that  the  said  mare  of  the  plaintiff  called  Matilda  had  beaten 
the  said  mare  of  W.  Byley,  and  had  won  the  race,  whereof 
the  defendant  then  had  notice :  Tet  the  defendant,  not 
regarding  the  said  agreement,  nor  his  said  promise,  had 
not  as  yet  paid  the  said  sum  of  100/.,  nor  any  part  thereof, 
to  the  plaintiff,  although  often  requested  so  to  do,  but  had 
Idtherto  wholly  neglected  and  refused  and  still  neglected 
and  refused  so  to  do. 

There  was  also  a  count  for  money  found  due  upon  an 
aoooont  stated. 

Fleas — first,  not  guilty,  to  the  whole  declaration — se-  Piew. 
oondly,  to  the  first  count,  that  the  mare  of  the  plaintiff  did 
not  beat  the  mare  of  the  said  W.  Byley  modo  et  formft; 
oonclnding  to  the  country — thirdly,  to  the  first  count,  that 
the  race  in  that  count  mentioned  was  not  a  legitimate  bonft 
fide  hone-race  run  by  the  said  mares  upon  or  over  any 
noe-course  or  race-ground,  but,  on  the  contrary,  the  same 
was  a  race,  to  wit,  a  steeple-chase,  run  by  the  said  mares 
across  the  country  over  divers  closes,  fences,  drains,  and 
hedges,  the  same  being  a  mode  and  manner  of  racing  other- 
wise and  different  from  the  mode  and  manner  of  horse- 
ladng  used  and  practised  under  and  according  to  the 
statutes  in  that  behalf,  and  by  reason  of  the  premises  the 
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1842.        contract  in  the  declaration  mentioned  was  wliolly  void  in 
law— verification. 

Beplication  to  the  third  plea — ^that  the  race  in  the  first 
connt  mentioned  was  a  legitimate  honft  fide  horse-race  run 
by  the  said  mares  after  the  mode  and  manner  of  racing 
used  and  practised  under  and  according  to  the  statutes  in 
that  behalf  made  and  provided;  concluding  to  the  country. 
Issue  thereon. 
RepUcation.  The  cansc  was  tried  before  Coltman^  J.,  at  the  last  Sum- 

mer Assizes  at  Shrewsbury.    In  support  of  the  plaintiff's 
case^  the  following  minute  of  an  agreement  was  put  in : — 

Memorandum.  "  Pratt  and  Evans. 

"  Thomas  Holyoake,  Esq.^  umpire. 
"  Frederick  Pratt  bets  Thomas  Evans  100/.  to  25/.,  P.  P. 
[play  or  pay],  Mr.  Ryley's  brown  mare  (late  his  property) 
beats  Thomas  Evans's  mare  Matilda  four  miles  across  a 
country,  13  s.  each.  To  come  off  Ist  March,  1841.  TTie 
umpire's  decision  to  bejinal. 

"  (Signed)     "  Thomas  Evans, 

"  Frederick  Pratt." 

The  paper  upon  which  the  above  memorandum  was  writ- 
ten also  contained  the  terms  of  another  agreement  between 
the  same  parties,  whereby  the  defendant  undertook  for  a 
wager  of  50/.  to  ride  a  certain  bay  hack  ''firom  the  gas- 
pillar  in  Wolverhampton  to  the  four-mile  stone  between 
Stafford  and  Stone,  in  one  hour;  to  come  off  on  the  9th 
February,  1841."  It  appeared  that  this  bet  was  won  by 
the  defendant,  and  the  amount  (50/.)  paid  to  him  by  the 
plaintiff.  This  paper  bore  one  stamp  only,  which  had  been 
impressed  upon  it,  and  the  penalty  paid,  with  reference  to 
this  action. 

The  match  in  respect  of  which  this  action  was  brought 
was  run  on  the  day  appointed.  Mr.  Byley's  brown  mare 
came  in  first :  but  Mr.  Holyoake,  the  umpire,  decided  that 
the  other  mare  was  the  winner,  in  consequence  of  the  for* 


HILABT  TEBM,  5  YICTORIJS*  881 

mer  having  passed  through  a  gateway  instead  of  going  over        1842. 
die  hedge^  which  the  roles  of  steeple  chasing  seem  to  re- 
quire.   To  prove  this  Mr.  Holyoake  was  called. 

On  the  part  of  the  defendant  it  was  objected — ^first^  that, 
inssmnch  as  the  paper  produced  contained  two  agreements, 
one  of  which  had  been  carried  into  effect,  the  single  stamp 
must  be  considered  as  having  performed  its  office,  and  con- 
seqoently  the  memorandum  was  not  receivable  in  evidence 
— secondly,  that  the  evidence  of  Mr.  Holyoake  was  inad* 
misaible,  inasmuch  as  it  was  inconsistent  with  the  terms  of 
the  memorandum — ^thirdly,  that  a  steeple-chase  was  not  a 
race  legalised  by  the  statutes  13  Greo.  2,  c.  19,  and  18  Geo. 
2,  c.  34,  but  an  unlawful  gaming  within  the  prohibition  of 
the  16  Car.  2,  c  7,  and  9  Anne,  c.  14. 

The  learned  judge  overruled  these  several  objections, 
and  left  the  case  to  the  jury,  who  returned  a  verdict  for  the 
plaintiff,  damages  100/. 

ImHow^  Serjeant,  in  Michaelmas  Term  last,  moved  to 
enter  a  nonsuit,  or  to  arrest  the  judgment,  upon  the  grounds 
uiged  at  the  trial. — The  paper  containing  two  agreements,  ai  to  the  tump. 
there  should  have  been  two  stamps.  In  Powettr.  Edmunds, 
12  East,  6,  the  same  paper  [conditions  of  sale]  containing 
two  different  contracts  for  the  purchase  of  different  lots  by 
different  persons,  one  stamp  affixed  on  that  part  of  the 
paper  which  contained  the  contract  of  sale  with  the  de- 
faidant,  and  to  which  the  stamp-office  receipt  for  one 
penalty  referred,  was  held  sufficient  to  legalize  the  evidence 
of  such  contract.  But  in  that  case  it  did  not  appear,  as  it 
does  here,  that  the  other  contract  had  already  been  acted 
upon.  [_Maule,  J.— One  contract  only  was  read  in  evidence. 
There  is  nothing  in  the  objection.] — ^Then,  parol  evidence  Parol  evidence 
was  given  of  further  and  other  terms  that  were  totally  in-  ^^ '  ** 

eonaistent  with  the  written  contract.  In  Powell  v.  Edmunds, 
the  printed  conditions  of  sale  of  timber  growing  in  a 
eertain  dose  not  stating  any  thing  about  the  quantity. 
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1842.  parol  evidence  tliat  the  auctioneer  at  the  time  of  sale  war- 
ranted a  certain  quantity^  was  held  to  be  inadmissible,  as 
varying  the  written  contract.  [Tindtd,  C.  J. — Surely  evi- 
dence was  admissible  in  this  case  to  explain  what  is  under- 
stood in  sporting  phrase  by  ''  four  miles  across  a  country/'] 
The  construction  of  the  agreement  cannot  legally  be  such 
as  to  compel  the  riders  to  place  themselves  in  the  greatest 
possible  jeopardy.  [Tindal,  C.  J. — ^The  umpire's  decision 
was  to  be  final.  What  was  left  to  his  decision,  if  not  whe- 
ther the  rules  of  the  turf  had  been  complied  with  or  not? 
The  parties  constitute  him  the  judge  of  the  law  and  the  fact. 
I  am  not  prepared  to  say  that  his  decision  can  afterwards 
be  called  in  question.]  At  all  events,  a  steeple-diase  is  not 
within  the  protection  of  the  statutes,  which  apply  only  to 
that  species  of  horse-racing  called  racing  on  the  turf— 
fVhalq/  V.  Pq;ot,  2  B.  &  P.  61. 

TiNBAL,  C.  J. — I  see  no  real  ground  of  objection  in  the 
alleged  variance  between  the  declaration  and  the  evidence. 
The  declaration  states  that  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant  that  a  race,  to  wit,  a  race  of 
four  miles  "  across  a  country/'  should  be  run  between  the 
mares  of  the  plaintiff  and  Byley,  each  mare  canying  thir- 
teen stone;  that  the  race  should  come  off  on  the  1st  March^ 
1841 ;  that  one  Holyoake  should  be  the  umpire  of  the  said 
race;  and  that  the  decision  of  the  umpire  should  be  final,  &c 
The  evidence  was  that  one  of  the  stipulations  upon  which 
such  a  race  is  understood  to  be  run,  was,  that  the  riders 
should  not  avail  themselves  of  open  gates,  but  should  pass 
over  all  obstructions.  The  expression  "  across  a  country" 
certainly  is  not  one  the  meaning  of  which  we  can  take 
judicial  notice  of:  it  must  be  matter  of  evidence.  There 
is,  however,  another  answer  to  the  objection.  The  parties 
appointed  Holyoake  to  be  umpire,  and  agreed  that  hia 
decision  should  be  final :  and  he  has  decided  against  the 
defendant.    After  that,  I  do  not  think  it  was  competent  to 
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tbe  defendant  to  contest  the  matter ;  and  therefore  it  seems 
to  me  tiiat  the  verdict  ought  not  to  be  disturbed.    The 

°  Evans 

obiedaon  as  to  the  stamp  has  already  been  disposed  of.  v- 

Pa  ATT 

The  third  point  is  one  deserving  of  consideration :  upon 
that  therefore  the  rule  may  go. 

Talfinard,  Serjeant,  now  shewed  cause. — Though  the 
match  was  for  100/.  on  one  side  and  for  262.  on  the  other, 
10  that  in  one  event  25/.  only  would  be  won,  still  it  was  not 
a  race  for  less  than  50/.  so  as  to  be  within  the  prohibition 
of  the  13  Geo.  2,  c.  19,  s.  6.  In  Bidmead  v.  Gale,  4  Burr. 
iASA,  1 W.  Blac.  671,  a  race  for  25/.  a  side  was  held  to  be 
a  match  for  50/.  within  the  statute.  The  real  question  is 
whether  or  not  a  steeple-chase  is  a  legal  race  within  the 
18  Geo.  2,  c.  34,  s.  11.  The  13  Geo.  2,  c.  19,  the  first  sta-  is  Geo.  2,  c 
tote  that  recognised  the  legality  of  horse-racing,  after  ^^'  "*  ^' 
reciting  that  "the  great  number  of  horse-races  for  small 
j^ates,  prizes,  or  sums  of  money,  had  contributed  very 
much  to  the  enconragment  of  idleness,  to  the  impoverish- 
ment oC  many  of  the  meaner  sort  of  the  subjects  of  this, 
kingdom,  and  the  breed  of  strong  and  useful  horses  had 
been  moch  prejudiced  thereby,^'  for  remedy  thereof  enacted, 
IB  s.  1,  '^  that  no  person  or  persons  whatsoever  should  enter, 
rtart,  ta  run  any  horse,  mare,  or  gelding,  for  any  plate, 
prise,  sum  of  money,  or  other  thing,  unless  such  horse  &c. 
ahonU  be  truly  and  bon&  fide  the  property  of  and  belong- 
ing to  snch  person  so  entering,  starting,  or  running  the 
sune  horae  ftc.;  nor  should  any  one  person  enter  and  start 
more  than  one  horse  &c.  for  one  and  the  same  plate  &c.;  and 
tiha^  in  case  any  person  or  persons  should  enter,  start,  or 
nm  any  horse  &c.  not  being  the  property  truly  and  bon&  fide 
of  sndi  person  so  entering,  starting,  or  running  the  same, 
Cnr  any  plate  &c.,  the  said  horse  &c.,  or  the  value  thereof, 
dumld  be  forfeited,  &;c. :  and  in  case  any  person  or  persons 
should  enter  and  start  more  than  one  horse  &c.  for  one  and 
the  same  plate  &c.,  every  such  horse  &c.  (other  than  the 
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1842.  first  entered  horse  &c.),  or  the  value  thereof^  should  hb 
forfeited'' &c.  The  2nd  section  enacted  '^ that  no  plate, 
prize,  sum  of  money,  or  other  thing  should  be  run  for  by 
any  horse,  mare,  or  gelding,  or  advertised,  published,  or 
proclaimed  to  be  run  for  by  any  horse  &c.,  unless  such 
plate  &;c.  should  be  of  the  full,  real,  and  intrinsic  value  of 
50/.  or  upwards :  and,  in  case  any  person  or  persons  should 
enter,  start,  or  run  any  horse  &c.  for  any  plate  &c.  of  less 
value  than  50/.,  or  should  make,  print,  advertise,  publish, 
or  proclaim  any  advertisement  or  notice  of  any  plate  &c. 
of  less  value  than  50/.  as  aforesaid,  to  be  run  for  by  any 
horse  &x.,  every  such  person  or  persons  so  entering,  starting, 
or  running  such  horse  &c.  for  such  plate  &c.  of  less  value 
than  50/.  as  aforesaid  should  forfeit  and  lose  200/.,  &c. ; 
and  every  person  or  persons  who  should  make,  print,  pub- 
lish, advertise,  or  proclaim  any  advertisement  or  notice  of 
any  plate  &;c.  of  less  value  than  50/.  aforesaid,  to  be  run  for 
by  any  horse  &c.,  should  forfeit  and  lose  100/.''  &c.  Seo- 
SecUon  8.  tion  8  regulated  the  weights  to  be  carried  by  horses  entered 
Section  4.  for  any  plate  &;c.  Section  4  provided  that  every  race  that 
should  be  thereafter  run  for  any  plate,  prize,  or  sum  of 
money,  should  be  begun  and  ended  in  the  same  day.  And 
Section  5.  by  s.  5  it  was  enacted  "  that  no  person  or  persons  whatso- 
ever should  start  or  run  any  match  with  or  between  any 
horse,  mare,  or  gelding,  for  any  sum  of  money,  plate,  prize, 
or  other  thing  whatsoever,  unless  such  match  should  be 
started  or  run  at  Newmarket  Heath  in  the  counties  of 
Cambridge  and  Suffolk,  or  Black  Hambleton  in  the  county 
of  York,  or  the  said  sum  of  money,  plate,  prize,  or  other 
thing  were  of  the  real  and  intrinsic  value  of  50/.  or  upwards: 
and,  in  case  any  person  or  persons  should  start  or  ran  any 
such  match  at  any  other  place  than  Newmarket  Heath  or 
Black  Hambleton  aforesaid,  or  for  any  plate,  prize,  sum  of 
money,  or  other  thing  of  less  value  than  50/.,  eveiy  such 
person  or  persons  should  forfeit  and  lose  the  sum  of  200/." 

18  Geo.  2,  c  34,  The  18  Oeo.2,  c.84,  s.  11,  reciting  the  8rd  section  of  the 
f.  11. 
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fomier  act,  and  farther  reciting  that  ''the  thirteen  Boyal  1842. 
plates  of  one  hundred  guineas  each  annually  run  for,  and 
also  the  high  prices  that  are  constantly  given  for  horses  of 
strength  and  size,  are  sufficient  to  encourage  breeders  to 
raise  their  cattle  to  the  utmost  size  and  strength  possible/' 
enacts  ''  that  it  shall  and  may  be  lawful  for  any  person  or 
persona  to  run  any  match,  or  to  start  and  run  for  any  plate, 
piiie,  sum  of  money,  or  other  thing,  of  the  real  and  intrinsic 
nine  of  50/.  or  upwards,  at  any  weights  whatsoever,  and  at 
a^  place  or  places  whaUoever,  without  incurring  or  being 
liaUe  to  the  penalty  or  penalties  in  the  13  Greo.  2  relating 
to  weights  as  aforementioned,  and  in  the  same  manner  as 
mig^t  have  been  done  if  the  said  act  had  never  been  made.'' 
It  is  upon  this  clause,  and  upon  this  clause  alone,  that  the 
legality  erf  horse-racing  now  depends ;  the  former  statute  so 
fiir  as  it  related  to  horse-racing  having  been  altogether  re- 
pealed by  the  3  &  4  Vict.  c.  5 :  and  the  question  is,  whether 
a  match  by  horse  against  horse,  running  from  one  given 
point  to  another,  is  not  fairly  within  the  protection  of  the 
18Geo.  2,  c  34,  s.  1 1,  or  whether,  in  order  to  render  the  race 
l^gal,  it  must  be  run  upon  some  accustomed  race-course,  as 
suggested  by  Lord  Eldon  in  Whaley  v.  Pajot,  2  B.  &  P.  61. 
It  may  be  observed  that  that  dictum  of  that  very  learned 
judge  was  purefy  extrajudicial;  and  it  may  well  be  doubted 
whether  the  court  can  take  judicial  notice  of  what  is  a  race-* 
ooniBe,  or,  in  sporting  phraseology,  ''the  turf,''  any  more 
titan  they  can  of  the  meaning  of ''  across  a  countiy."  There 
can  be  no  reason  why  the  words  of  the  18  Oeo.  2,  c.  34, 
t.  II,  ^  any  place  or  places  whatsoever,"  should  receive  the 
Bunted  construction  that  was  put  upon  them  in  that  case. 

Imdhw,  Seijeant,  {F.  V.  Lee  was  with  him),  in  support 
of  his  rule. — The  law  upon  this  subject  is  correctly  laid 
down  by  Lord  Eldon  in  Whaley  v.  Pqiot,  2  B.  &  P.  61, 
where  he  says :  ''  The  16  Car.  2,  c.  7,  in  the  2nd  section 
prohibited  various  species  of  gaming,  horse-racing,  foot- 

▼OI..  IV.  c  c 
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1842.       raciiig^  &c.,  tmder  certain  penalties.    After  this  the  9  Anne, 
c.  14,  also  prohibited  various  species  of  gaming  under 
heavier  penalties ;  and,  though  horse-racing  was  not  named 
in  that  stutute,  yet  it  has  been  holden  to  come  within  the 
spirit  of  it  (8).    The  16  Car.  2  does  not  in  terms  avoid  any 
contract;  but  the  transaction  on  which  the  contract  is 
founded  being  prohibited,  the  contract  itself  cannot  be 
supported.     The  9  Anne  expressly  avoids  the  contract. 
These  statutes  were  followed  by  the  18  Geo.  2,  c  19,  and 
18  Creo.  2,  c.  84.     Had  many  contracts  founded  in  horse- 
radng  been  held  illegal  previous  to  these  statutes,  it  might 
be  found  difficult  to  maintain  that  such  horse-racing  could 
now  be  deemed  legal  which  before  had  been  deemed  illegal. 
But  the  18  Geo.  2  having  prohibited  many  species  of  horse* 
racing,  the  law  seems  to  have  implied  that  such  species  of 
horse-racing  as  were  not  prohibited  by  that  statute,  by  not 
being  prohibited  became  legal.     And  the  18  Qeo,  2  having 
taken  away  some  of  the  prohibitions  and  penalties  of  the 
18  Geo.  2,  the  same  kind  of  reasoning  seems  to  have  been 
applied,  namely,  that  these  species  of  racing  with  respect 
to  which  certain  restrictions  were  taken  away,  were  thereby 
altogether  legalized.    There  seems  to  be  much  ground  for 
arguing  from  the  nature  of  the  16  Car.  2,  and  9  Anne,  that 
these  acts  ought  to  be  construed  strictly,  in  order  to  enforce 
the  principle  on  which  they  are  founded,  namely,  to  pro* 
hibit  all  horse-racing;  and  that  the  18  and  18  Geo.  2  are 
from  their  nature  to  be  so  construed  as  to  encourage  the 
breed  of  horses,  and  to  permit  that  species  of  horse-racing 
only  called  racing  on  the  turf.    It  is  to  be  observed  that 
the  18  Gheo.  2,  speaks  of  entering,  placing,  starting,  fee., 
and  that  the  expression  '  any  place  or  places  whatsoever,' 
used  in  18  Geo.  2,  can  hardly  mean  all  England.''    And 


(8)  See  Goodburn  v.  Morley,  Blac.  706.  So  also  a  ibot-race — 
2  Str.  1159 ;  Blaxton  v.Pye,  2  Wils.  Lynall  v.  Longbotham,  2  Wils.  36 ; 
309;  Clayton  v.  JenningB^  2  W.      Brown  v.  Berkeley,  Cowp.  281. 
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upon  a  tubseqiient  day,  his  lordship  said :  <'  Upon  inquirf  1642. 
of  the  judges  of  the  court  of  King's  Bench,  i^e  find  that 
the  judgment  of  that  court  in  Ximenes  v.  Jacques,  6  T.  B. 
409,  proceeded  on  an  opinion  that  the  18  and  18  Greo.  2 
relate  to  bon&  fide  horse-racing  only.  Without,  therefore, 
again  entering  into  the  grounds  before  stated,  it  is  sufBcient 
for  me  to  declare  it  to  be  the  opinion  of  the  court  that  the 
transaction  described  in  this  case  (9)  is  not  that  species  of 
horse-race  or  match  which  is  legalized  by  the  13  and  18 
Geo.  2,  and  consequently  that  this  action  cannot  be  main- 
tained/' The  18  Geo.  2,  c.  84,  s.  11,  merely  removes  the 
penalties  that  had  been  imposed  by  the  former  statute  of 
18  Geo.  2,  c.  19,  in  respect  of  matches  run  without  the 
weights  prescribed  by  s.  8 :  it  no  otherwise  legalizes  any 
description  of  race.  [Mauk,  3. — ^The  11th  section  of  tiie 
18  Geo.  2,  c.  84,  declares  it  lawful  to  run  any  match  for 
any  plate  &c.  of  the  value  of  50/.  at  any  weights  whatsoever, 
and  ai  any  place  or  places  whatsoever ^  without  incurring 
the  penalties  relating  to  wmghts  in  s.  8  of  the  former  act. 
"What  effect  do  you  give  to  the  words ''  at  any  place  or  places 
whatsoever?'']  No  offence  would  have  been  committed 
imder  the  18  Geo.  2,  c.  19,  in  starting  a  horse  for  any  bonft 
fide  race,  where  the  stake  amounted  to  the  value  of  50/., 
at  any  other  place  than  Newmarket  or  Black  Hambleton. 

(9)  11i«  bet  in  that  case  wu  «s  other  that  he  Mr.W.Wbaky  may 
foDowa :— "  Mr.  Pajot  bets  Mr.  W.  tbink  proper,  but  to  be  obliged,  one 
"Wbaley  five  hundred  guineas  and  a  of  them»  to  arrive  in  the  town  of 
dinner  (to  be  had  at  Sittingboume  Sittingboume  sooner  than  Mr.  Pa- 
in Kent)that  his,  Mr.  Pajot's,  brown  jot's  horse.  Mr.  W.  Whaley  hat 
hone  called  Little  Devil  goes  from  the  power  of  naming  his  rider.  The 
London  to  the  said  town  in  the  meaning  of  this  bet  is,  that  Mr.  Pa- 
nid  comity  of  Kent  (rode  also  by  jot  bets  Mr.  Whaley,  that  his,  Mr. 
himself)  sooner  than  Mr.  Whaley's  Pilot's  horse,  can  go  die  distance 
two  hack^  one  a  brown  called  above  mentioned  in  a  shorter  time 
BiDy,  the  other  a  dark  bay  called  than  Mr.  Whaley's  horses  above 
Allsteel,  gio  the  same  distance ;  the  mentioned,  placing  one  of  them  at 
two  horses  of  Mr.  Whaley  to  be  a  certain  distance  from  the  pUce 
placed  aft  any  distance  from  each  from  whence  the  other  starts." 

c  c  2 
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1842.  The  18  Geo.  2,  c.  19^  being  now  repealed  by  the  8  &  4  Vict, 
c.  5,  s.  1,  there  is  no  statute  to  render  horse-racing  legal 
at  aU :  or,  if  horse-racing  be  held  to  be  legal  notwithstand- 
ing the  repeal  of  the  18  Geo.  2,  c.  19,  a  match  for  509.  must 
be  held  equally  legal  with  a  match  for  50/.  A  steeple- 
chase clearly  is  not  a  legitimate  race  within  the  meaning 
of  any  of  the  statutes :  it  is  a  foolish  and  a  cruel  sport  to 
which  our  ancestors  were  happily  not  addicted.  [£r»- 
kme,  J. — How  does  it  appear  upon  the  record  that  this  was 
other  than  a  race  over  a  regular  course?]  Though  pos- 
sibly the  court  may  not  take  judicial  notice  as  to  what  is 
a  race  of ''  four  miles  across  a  country/'  at  all  events  they 
wiU  take  notice  that  "  across  a  country''  is  not  a  regular 
race-course.  Besides,  this  is  rather  a  wager  than  a  horse- 
race; and  therefore,  being  for  a  sum  exceeding  10/.,  it  is 
illegal-nSAt/«/o  y.  Theed,  7  Bing.  405,  4  M.  &  P.  575. 

TiNBAL,  C.  J. — The  difficulty  that  is  thrown  upon  this 
case  by  the  argument  that  has  been  ui^ed  on  the  part  of 
the  defendant,  is,  that,  if  we  yield  to  it,  we  come  to  the 
conclusion,  that,  as  the  law  now  stands,  no  race  run  for 
any  stake  or  at  any  place  would  be  legal;  for,  the  13 
Geo.  2,  c.  19,  having  only,  so  to  speak,  legalized  such 
matches  as  should  be  started  or  run  at  Newmarket  or 
Black  Hambleton,  and  the  recent  statute  of  8  &  4  Vict.  c.  5, 
having  repealed  the  18  Geo.  2,  c.  19,  so  fiur  as  it  related  to 
horse-racing,  it  necessarily  follows,  that,  unless  horse-races 
are  made  legal  by  the  18  Geo.  2,  c.  84,  s.  11,  they  must 
be  altogether  illegal,  it  having  been  held  that  they  are  ille- 
gal games  within  the  previous  statute  of  9  Anne,  c.  14. 
Now,  it  would  be  somewhat  singular  if  the  8  &  4  Vict, 
c.  5  were  held  to  have  the  effect  of  rendering  horse-racing 
illegal,  when  its  very  object  was  to  relieve  parties  firom 
penalties  incurred  under  the  former  act.  (10).    I  cannot, 

(10)  The  Ut  section  repeals  so      relates  to  horse-racing.    And  the 
much  of  the  13  Geo.  2,  c.  19,  as      2nd  section  enacts,  "  that,  imme- 
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therefore,  help  thinking  that  the  law  now  stands  upon  the 
just  construction  to  be  put  upon  the  18  Greo.2,  c.84^  s.  11 : 
and  acccnrding  to  the  way  in  which  I  construe  that  clause, 
I  see  no  objection  to  the  race  described  on  this  record 
being  a  legal  race.  After  reciting  the  8rd  section  of 
the  13  Geo.  2,  c.  19,  and  further  reciting  that  ''  the  thu-- 
teen  Boyal  plates  of  one  hundred  guineas  each  annually 
run  for,  and  also  the  high  prices  that  are  constantly  given 
for  horses  of  strength  and  size,  are  sufficient  to  encourage 
breeders  to  raise  their  cattle  to  the  utmost  size  and  strength 
possible,''  that  section  enacts  "  that  it  shall  and  may  be 
lawful  for  any  person  or  persons  to  run  any  match,  or 
to  start  and  run  for  any  plate,  prize,  sum  of  money,  or 


1842. 


diatelj  after  the  passing  of  this 
ac^  it  shall  be  lawful  for  any  person 
^gazDst  whom  any  original  writ, 
writ  of  summona,  sait,  action,  bOI, 
pbint,  or  information  shall  have 
been  sued  oat,  commenced,  or  pro- 
aecoted  on  or  before  the  day  of  the 
paaing  of  this  act,  for  the  recovery 
of  any  Ibrfeitnre  or  pecuniary  pe- 
nalty mciBTed  under  the  said  act 
made  and  passed  in  the  13  Geo.  2, 
to  apply  to  the  court  in  which  such 
ociipDal  writ,  frc,  shall  have  been 
sued  oQt,  commenced,  or  prose- 
cuted. If  such  court  shall  be  sitting, 
cr,  if  socb  court  shall  not  be  sitting, 
to  any  judge  of  either  of  the  supe- 
rior courts  at  Westminster,  for  an 
order  that  such  original  writ,  &c., 
sbali  be  discontinued,  upon  pay- 
aent  of  the  costs  thereof  out  of 
pocket  incurred  to  the  time  of  such 
appficaiion  being  made,  such  costs 
ta  be  lazed  according  to  the  prac- 
tice of  such  court;  and  every  such 
eoort  or  judge,  as  the  case  may  be, 
ia  ber^vy  authorized  and  required, 
such  application,  and  proof 


that  sufficient  notice  has  been 
given  to  the  plaintiff  or  informer, 
or  to  his  attorney,  of  the  applica- 
tion, to  make  such  order  as  afore- 
said; and,  upon  the  making  such 
order,  and  payment  or  tender  of 
such  costs  as  aforesaid,  such  writ, 
suit,  &c.,  shall  be  forthwith  dis- 
continued :  Provided  always,  that 
in  all  cases  in  which  any  such 
writ,  &c,  shall  have  been  sued  out 
or  commenced  subsequently  to  the 
Ist  March,  1840,  it  shall  be  bwful 
for  such  court  or  judge  as  aforesaid 
to  make  such  order  for  discon- 
tinuing the  same,  without  payment 
of  any  costs ;  and,  in  every  such 
case,  on  the  making  of  such  or- 
der, such  writ,  suit,  &c.,  shall  be 
forthwith  discontinued:  Provided 
always,  that  nothing  herein  con- 
tained shall  be  deemed  or  taken  to 
enable  any  person  to  recover  back 
any  money  paid  before  the  passing 
of  this  act,  in  pursuance  of  any 
judgment  duly  obtained  under  the 
provisions  of  the  said  last-recited 
act." 
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1842.  ^  other  tiling,  of  the  real  and  intrinsic  value  of  501.  or  np- 
wards,  at  any  weights  whatsoever,  and  at  any  place  or 
placeB  whatsoever,  without  incurring  or  being  liable  to  the 
penalty  or  penalties  in  the  18  Oteo.  2  relating  to  weights 
as  aforementioned,  and  in  the  same  manner  as  might  have 
been  done  if  the  said  act  had  never  been  made/'  The 
former  part  of  this  clause  would  seem  to  shew  that  the  ob- 
ject of  the  legislature  was  simply  to  relieve  parties  firom 
penalties  that  might  have  been  incurred  by  running  horses 
with  less  than  the  weights  prescribed  by  the  13  Geo.  2, 
c.  19,  s.  3 :  but,  taking  the  whole  of  the  clause  together, 
it  is  clear  to  my  mind  that  the  intention  was,  to  relieve 
from  penalties  not  only  for  running  horses  with  insufficient 
weights,  but  also  for  running  at  other  places  than  New- 
market and  Black  Hambleton;  for,  had  the  l^islature  in- 
tended merely  to  remit  the  penalties  incurred  in  respect 
of  light  weights,  the  words  ''and  at  any  other  place  or 
places  whatsoever,''  and  again  the  words  at  the  end  of  the 
clause,  "  in  the  same  manner  as  might  have  been  done  if 
the  said  act  had  never,  been  made,"  would  have  been 
superfluous.  Besides,  it  is  to  be  observed,  this  is  an  act 
passed  for  the  purpose  of  taking  away  restrictions  and  pe- 
nalties ;  and,  although  an  act  imposing  a  penalty  is  to  be 
construed  strictly,  a  liberal  exposition  is  always  given  to 
an  act  of  contrary  aspect :  and  it  appears  to  me  that  the 
only  fair  and  liberal  construction  we  can  put  upon  this  sta- 
tute, is,  not  only  that  a  horse-race  for  a  stake  or  plate  of  the 
value  of  50/.  may  legally  be  run  without  any  penalty  being 
incurred  by  a  non-compliance  with  the  13  Oeo.  2,  c.  19,  s.  3, 
but  that  such  race  may  legally  be  run  at  any  other  than 
the  places  mentioned  in  the  5th  section.  Then  it  is  said 
that  the  words  ''  at  any  other  place  or  places  whatsoever*' 
must  receive  a  construction  short  of  their  ordinary  and 
accustomed  meaning,  and  must  be  limited  to  courses  or 
places  where  races  are  usually  nm.  Lord  Eldon,  whose 
authority  no  one  holds  in  more  respect  than  I  do,  certainly 
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seems  to  have  drawn  that  conclusion  in  the  case  of  Whaley  1842. 
Y.  Ptffoi,  2  B.  &  P.  61.  But  that  case  was  capable  of  being 
decided,  and  ultimately  was  decided,  without  reference  to 
that  narrow  yiew  of  the  statute :  for,  a  wager  that  a  single 
horse  should  go  OYcr  a  given  distance  on  a  turnpike-road 
in  less  time  than  tioo  other  horses  should  perform  the  same 
distance,  each  going  a  portion  of  it  only,  could  hardly  be 
called  a  horse-race  in  the  ordinary  sense  of  the  term.  But 
this,  as  appears  firom  the  record,  is  a  race  between  two 
horses,  to  be  run  from  a  certain  given  point  to  a  certain 
other  given  point — ^a  trial  of  the  skill  of  the  riders  and  of 
the  strength  and  speed  of  the  horses — and  the  parties  to 
the  contract  being  the  respective  owners  of  the  horses  (11), 
which  avoids  the  difficulty  suggested  as  to  its  being  a  mere 
wager.  I  am,  therefore,  clearly  of  opinion  that  this  is  a 
race  coming  fairly  within  the  18  Geo.  2,  c.  34,  s«  11 :  and, 
io  so  holding  it,  I  do  not  think  we  shall  at  all  militate 
against  the  object  and  intention  of  that  statute ;  for,  it  is 
just  as  much  a  trial  of  the  power  and  speed  of  the  respec- 
tive horses  as  if  the  race  were  run  upon  a  level  course,  and 
perhaps  more  so.  If  we  were  to  hold  that  no  race  can  l^ally 
be  run  except  upon  a  course  that  is  free  from  obstruction 
and  impediment,  how  nice  would  be  the  distinctions  that 
such  a  doctrine  would  lead  to  1  it  might  possibly  in  that  case 
be  said  that  the  leaps  usual  in  running  for  the  hunters' 
•takes  would  invalidate  the  race.  Upon  the  whole  I  think 
the  objection  that  has  been  urged  in  arrest  of  judgment 
has  not  been  made  out  upon  the  record,  and  consequently 
that  the  rule  must  be  discharged. 

CoLTMAN,  J.,  was  at  Nisi  Prius. 

Ebskinb,  J. — I  am  of  the  same  opinion.    The  language 
of  the  legislature  in  some  of  the  statutes  that  have  been 

(11)  Not  10 :  tee  die  memonrndum  and  the  declaratiofi. 
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1842.  referred  to,  and  that  of  Lord  Ellenborough  in  the  case  of 
Whaley  Y.Pqjoiy  2  B.  &  P.  51,  certainly  has  cast  a  good 
deal  of  doubt  and  difficulty  upon  the  question.  My  Bro- 
ther Ludlow  has  insisted,  that,  by  the  late  statute  of  8  & 
4  Vict.  c.  5,  horse-racing  generaUy  is  made  illegal,  and  that 
this  at  all  events  is  not  a  race  within  the  meaning  of  the 
earlier  statutes  upon  the  subject.  It  appears  to  me  to  be 
quite  impossible  to  hold  the  effect  of  the  S  &  4  Vict.  c.  5 
to  be  such  as  is  contended :  its  object  was,  not  to  impose 
any  additional  restrictions  upon  horse-racing,  but  to  re- 
lieve parties  from  penalties  that  might  have  been  incurred 
under  the  IS  Oeo.  2,  c.  19 :  and  when  we  see  that  the  in- 
tention of  the  legislature  evidently  was  to  hold  out  a  far- 
ther encouragement  to  horse-racing,  it  woidd  be  somewhat 
singular  to  put  such  a  construction  upon  the  3  &  4  Vict, 
c.  6  as  would  altogether  prevent  it :  and  we  certainly 
would  not  willingly  come  to  such  a  conclusion.  The  8  & 
4  Vict.  c.  5,  at  all  events,  does  not  repeal  the  18  Geo.  2, 
c.  84.  If  the  18  Greo.  2,  c.  19,  had  been  the  only  statute 
by  which  horse-races  were  rendered  legal,  the  provisions 
therein  relating  to  horse-racing  being  distinctly  repealed, 
whatever  the  consequences,  and  however  repugnant  to  the 
real  intention  of  the  legislature,  possibly  we  might  have 
felt  ourselves  bound  to  yield  to  the  objection.  But,  the 
18  Geo.  2,  C.84,  s.  11,  being  left  untouched,  we  must  see 
whether  there  is  not  enough  in  that  clause  to  remove  the 
difficulty.  The  object  of  that  clause  was  further  to  encou- 
rage racing,  and  not  to  put  restraint  upon  it.  It  not  only 
repeals  certain  penalties  before  imposed  by  the  18  Geo.  2, 
c.  19,  s.  8,  but  it  also  affirmatively  enacts  that  it  shaU  be 
lawful  for  any  person  or  persons  to  run  any  match,  or  to 
start  and  run  for  any  plate  &;c.  of  the  value  of  60/.  or  up- 
wards, at  any  weights  whatsoever  and  at  any  place  crplaceM 
whatsoever :  and  we  can  only  give  effect  to  these  affirmar- 
tive  words  by  reading  them  as  shewing  the  intention  of 
the  legislature  to  declare  all  races  to  be  legal,  at  whatever 
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place  nm  for^  proTided  the  stake  be  of  the  value  of  50/.         1842. 

It  is  aaid^  that^  assuming  the  object  of  the  18  Qeo.  2,  c.  34, 

a.  11^  to  have  been  to  render  races  at  other  places  than 

Newmarket  and  Black  Hambleton  legal,  it  must  mean 

anch  noes  as  were  recognized  by  the  18  Geo.  2,  c.  19,  viz., 

on  a  prop&r  and  usual  race-course.    But,  whatever  the 

object  of  the  18  Geo.  2,  c.  19,  some  effect  must  be  given 

to  the  18  Geo.  2,  c.  84,  s.  11.     It  appears  to  me,  therefore, 

that  all  we  have  to  consider  is  whether  or  not  this  was  a 

match  or  horse-race  within  the  statute.   Ximenes  v.  Jacques 

6  T.  R.  499,  clearly  was  not  the  case  of  a  horse-race :  it 

was  a  match  against  time  with  a  post-chaise  and  pair.     In 

the  present  case,  however,  the  two  horses  were  matched 

against  each  other  for  a  trial  of  strength  and  speed  firom 

one  given  point  to  another  given  point.     Whaley  v.  Pcgot, 

2  B.  ft  P.  51,  was  not  the  case  of  a  contest  or  match  of  one 

horse  against  another :  but  rather  a  trial  of  skill — ^whether 

the  defendant,  by  his  superior  management  of  his  own 

honey  could  accomplish  a  certain  journey  in  less  time  than 

the  same  joum^  could  be  performed  by  another  person 

riding  two  horses,  placing  the  second  at  any  distance  he 

might  think  proper  from  the  point  of  starting.    That  case, 

therefore,  might  well  have  been  decided  as  it  was  without 

coming  to  the  conclusion  that  no  race  was  legal  unless  run 

tqion  a  regular  race-course :  and  we  are  not  boimd  by  the 

observations  cf  any  judge,  however  eminent,  where  the 

ultimate  decision  of  the  case  proceeds  upon  other  grounds. 

Seeing,  therefore,  that  this  was  in  reality  a  match  to  try 

the  respective  speed  and  strength  of  two  horses,  starting 

fipom  the  same  point,  and  directed  to  the  same  point,  and 

that  there  is  nothing  upon  the  face  of  the  record  to  shew 

tiiat  it  was  not  a  race  within  the  meaning  of  the  18  Geo.  2, 

c  84^  8.  11, 1  think  we  are  not  justified  in  arresting  the 

judgment. 

Mauub,  J. — ^I  am  also  of  opinion  that  there  is  no  ground 


19  ^jadgo^'^^^  ua  this  case.    According  to  the 

/br^''^^^Lctim  oi  the  several  statutes  that  have  beea 

/irt^    it  appears  to  me  that  the  race  in  question  is  a 

-'^^^  ffithin  the  18  (Jeo.  2,  c.  84,  s.  11,  and  is  not 

^^  m'th  any  illegality  by  reason  of  any  of  the  prior 

g^gtatcB.    The  several  statutes  that  have  a  bearing  upon 

^  subject  are,  the  16  Car.  2,  c.  7,  the  9  Anne,  c.  14,  the 

IS  Geo.  2,  c.  19,  ss.  1-— 5,  and  the  18  Geo.  2,  c  84,  s.  11. 

(The  two  first-mentioned  statutes  have  been  construed  to 

render  horse-racing  an  illegal  gaming.    The  13  Geo.  2,  c. 

19,  to  a  certain  extent  legalized  the  sport :  the  1st  section 

prohibited  any  but  the  owner  from  starting  or  running  any 

horse,  or  from  entering  more  than  one  horse:  the  2nd 

section  imposed  a  penally  for  entering,  starting,  or  running 

any  horse  for  a  plate  or  prize  of  less  value  than  5(M. :  the 

8rd  section,  which  regulated  the  weights  to  be  carried, 

seems  not  to  have  applied  to  any  horses  but  those  that 

were  of  the  respective  ages  therein  mentioned  (12) :  and 

s.  5  enacted, ''  that  no  person  or  persons  whatsoever  should 

start  or  run  any  match  with  or  between  any  horse,  mare, 

or  gelding,  for  any  sum  of  money,  plate,  prize,  or  other 

thing  whatsoever,  unless  such  match  should  be  started  or 

run  at  Newmarket  or  Black  Hambleton,  or  the  said  sum 

of  money,  plate,  prize,  or  other  thing  were  of  the  real  and 

intrinsic  value  of  50/.  or  upwards :  and,  in  case  any  person 


(12)  "  No  hone,  mare,  or  geld- 
ingi  being  of  the  age  of  five  yearsi 
shall  be  entered,  started,  or  run  for 
any  plate,  prize,  sum  of  money,  or 
other  thing  whatsoever,  unlets  such 
horse,  .&c.,  shall  cany  ten  stone 
weighty  computing  14  lbs.  to  each 
stone  weight ;  and  no  horse,  Arc, 
being  of  the  age  of  six  years,  shall 
be  entered  &c.  for  any  plate  &c., 
unless  such  horse  &c.  shall  carry 
eleven  stone  weight  &c.;  and  no 
horse,  &c.,  being  of  the  age  of  seven 


years,  shall  be  entered  &c  for  any 
plate  &c.,  unless  such  horse  &c« 
shall  carry  twelve  stone  weight  &c. : 
and,  in  case  any  person  or  persons 
shall  enter  &c.  any  horse  &c  of 
either  of  the  ages  aforesaid,  for  any 
plate  kc,  carrying  less  than  the 
weights  hereinbefore  directed  to  be 
carried,  such  horse  &c.,  or  the  value 
thereof,  shall  be  forfeited,  and  the 
person  or  persons  so  entering  &c. 
such  horses  &c.  shaU  forfeit  and 
lose  200/." 


HIIULRT  TBBIC,  5  VICTOBIiE.  895 

or  pencms  should  start  or  nm  any  such  match  at  any  other  1842. 
place  than  Newmarket  or  Bkck  Hambleton  aforesaid,  w 
for  any  plate^  prize^  sam  of  money>  or  other  thing  of  less 
▼aloe  than  50/.,  every  such  person  or  persons  should  forfeit 
and  lose  20(M/'  The  effect  of  that  statute  is  in  terms  to 
prohibit  the  starting  of  any  horses  of  certaLu  ages  without 
carrying  certain  weights,  or  the  running  of  atiy  horses  at 
any  other  than  the  places  mentioned  in  section  5,  or  for  a 
plate  or  piixe  of  less  value  than  50/.  Such  are  the  express 
enactments  of  that  statute :  but  it  has  been  held  that  the 
cases  that  are  by  implication  exempted  from  penalties 
under  these  danses,  by  force  of  the  word  ''  unless/'  are 
abo  impliedly  exempted  from  penalties  under  any  previ- 
ous statute.  Then  comes  the  18  Geo.  2,  c.  84,  s.  11,  which 
expfressly  enacts  ''  that  U  shall  and  may  be  lawfid  for  any 
penon  or  persons  to  run  any  match,  or  to  start  and  run 
toft  nnj  plate,  prise,  or  sum  of  money,  or  other  thing,  of 
tbe  real  and  intrinsic  value  of  50/.  or  upwards,  at  any 
weights  whatsoever,  and  at  any  place  or  places  whatsoever. 
Without  incurring  or  being  liable  to  the  penalty  or  penalties 
in  the  13  Qeo.  2  relating  to  weights  as  aforementioned, 
and  in  the  same  manner  as  might  have  been  done  if  the 
said  act  had  never  been  made/'  Now,  applying  to  this 
elaaae  the  same  principle  of  construction  that  the  cases 
have  applied  to  the  18  Gheo.  2,  c.  19,  it  cannot  be  doubted 
that  it  relieved  those  races  which  it  may  be  lawful  to  run, 
not  only  from  the  penalties  imposed  by  the  13  Geo.  2,  c. 
19,  s.  8,  but  also  from  any  illegality  under  any  previous 
law :  so  that  the  meaning  of  the  18  Geo.  2,  c.  84,  s.  11, 
must  be  taken  to  be,  that  it  shall  be  lawful  to  run  any 
noe  fcxr  a  stake  of  50/.  or  upwards,  at  any  weights,  or  at 
any  place  or  places  whatsoever,  without  incurring  any 
penalties  under  the  18  Geo.  2,  c.  19,  or  any  other  UlegaUty. 
Then,  the  3  &  4  Vict.  c.  5,  reciting  that  doubts  had  arisen 
(which  is  not  surprising)  as  to  the  meaning  of  certain 
k  in  the  13  Geo.  2,  c.  19,  relating  to  the  subject  of 


896  IN  THE  COMMON  FLEAS^ 

1842.        horse-racings  and  that  several  persons^  not  intending  to 
offend  against  the  provisions  of  the  act^  had  been  sub- 
jected to  vexations  proceedings  at  law,  repeals  those  pro- 
visions, and  relieves  parties  jEirom  any  penalties  incurred 
under  them.     The  several  clauses  of  the  13  Qeo,  i,  c.  19, 
therefore,  being  expunged  from  the  statute-book,  the  18 
Geo.  2,  c.  84,  s.  11,  still  stands  as  part  of  the  lair  of  the 
land,  to  be  construed  in  the  manner  above  suggested.  The 
repeal  of  the  18  Geo.  2,  c.  19,  ss.  1—8,  by  the  8  &  4  Yict. 
c.  5,  cannot  have  the  effect  of  destroying  the  l^aUty  of 
any  races  that  were  not  illegal  at  the  time  of  the  passing 
of  the  last-mentioned  act.    The  only  question,  therefore, 
that  remains  to  be  considered,  is,  whether  or  not  the  18 
G«o.  2,  c.  84,  8.  11,  applies  to  this  particular  transaction. 
As  a  provision  taking  away  penalties,  it  must  receive  a 
liberal  construction.     The  main  object  of  the  legislature 
being  the  promotion  of  a  powerful  breed  of  horses,  and 
there  being  nothing  in  the  late  statute  that  is  incon- 
sistent with  that  object,  and  this  being  a  sort  of  racing 
that  is  well  calculated  to  attain  that  end,  it  seems  to 
me  to  be  a  race  that  is  within  the  meaning  of  the  clause 
in  question.     Some  doubt  has  arisen  from  the  language 
of  Lord  Eldon  in  Whaletf  v.  Pqfot,  2  B.  &  P.  51.      The 
decision  in  that  case,  however,  is  quite  consistent  with 
that  now  pronouncing.     Lord  Eldon  there  suggests  that 
"  the  18  &  18  Geo.  2  are  from  their  nature  to  be  so  con- 
strued as  to  encourage  the  breed  of  horses,  and  to  permit 
that  species  of  horse-racing  only  called  running  on  the 
turf.''     But  I  see  nothing  in  those  statutes  to  justify  so 
narrow  a  construction;  and  I  think  it  is  not  going  too  far 
to  hold  them  to  mean  running  upon  the  surface  of  the 
earth  from  point  to  point.    If  it  be  said  that  the  statute 
of  18  Geo.  2,  c.  34,  refers  only  to  places  ejusdem  generis 
with  those  named  in  s.  6  of  the  previous  act,  I  answer 
that  the  court  cannot  take  judicial  notice  of  what  is  or 
is  not  a  regular  race-course.    Upon  the  whole,  I  think 
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the  intention  of  the  legislature  is  not  to  be  defeated,  and 
that  we  may  well  construe  the  statutes  referred  to  so  as 
to  sostain  tins  transaction. 

Rule  discharged. 


Walton  v,  Bateman  and  Others.  Friday, 

TJan,  2Ui. 
HIS  was  an  action  for  an  infringement  of  the  same  in  sn  action 
patent  which  came  in  question  upon  the  trial  of  WaUon  y.  frin^mem  of 
Fbiier,  ante,  p.  91.  •  P*«««*  ^' 

'  '  ^  improTements 

Application  had  been  made  to  Coltman,  J.,  at  Chambers,  in  cardi,  the 
to  allow  the  defendants  to  plead  the  following  pleas — ^first,  to  sUow  the 
not  guilty — secondly,  that  the  invention  was  not  a  new  in-  puJid^iSiUhe 
Tentkm  as  to  the  public  use  and  exercise  thereof— -thirdly,  *^^*  ]^  ^' 

,         .  ,  -  tpect  of  which 

that  the  invention  was  not  a  new  mamffucture  within  the  the  patent  wm 
meaning  of  the  statute  21  Jac.  1,  c.  3 — ^fourthly,  that  the  f^ei^i^" 
cuds  mentioned  in  the  petition  and  letters  patent  were  ouiw°«n'dilhat 
eenerally  known  previously,  and  that  the  alleged  improve-  ^^^  alleged  im- 

proTementt 

meats  were  not  an  invention  in  respect  of  which  the  said  were  not  an 
Icttera  patent  could  lawfully  be  granted— fifthly,  thstpart  ll^J^toV" 
of  the  cards  so  mentioned  were  so  generaDy  known,  and  ^„|^''|*,^"' 
that  the  alleged  improvements  were  not  an  invention  in  be  granted— 
respect  of  which  the  said  letters  patent  could  lawfully  be  pieaaa  topor/ 
granted— sixthly,  that  the  plaintiff  did  not  particularly  ?„^e*^^^^^^ 
describe  the  nature  &c.  of  his  alleged  invention — seventhly,  *d<**t>on ««  * 

^*  •''   plea  that  the 

that  the  invention  was  useless  for  sheet  cards  and  top  cards.  inTention  waa 
The  learned  judge  having  disallowed  the  fourth  and  fifth  nttfactwe 

nloa»  within  the 

*^^  meaning  of  the 

•tatute  21  Jac 
1  c.  S. 

Taffburd,  Seijeant,  on  a  former  day  in  the  term,  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  two 
rejected  pleas  should  not  be  added. 

Bon^pas,  Serjeant,  shewed  cause. — He  submitted  that 
the  fourth  and  fifth  pleas  were  perfectly  unnecessary,  for. 
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thftt  nothing  could  be  given  in  evidence  under  those  pleaa 
that  would  not  be  admissible  under  the  third ;  and  that  in 
fact  the  whole  matter  had  been  discussed  under  a  similar 
issue  in  Grant  v.  Trice^  post,  Vol.  5. 


Tdlfmard^  Serjeant,  in  support  of  his  rule,  urged  that 
there  might  be  a  difficulty  in  saying  that  the  defence  in- 
tended to  be  set  up  under  the  pleas  proposed  to  be  added, 
viz.  that  the  alleged  patent  was  for  the  ^pHcation  of  a 
known  substance^to  a  known  use,  could  be  admitted  under 
the  third  plea. 

TiNDAL,  C.  J. — It  seems  to  me  that  the  defence  which 
the  defendants  are  desirous  of  setting  up  under  the  fourth 
and  fifth  pleas  may  well  be  set  up  under  the  third.  That 
plea  involves  as  well  the  question  of  novelty  as  whether  or 
not  the  alleged  invention  is  a  manufacture  within  the  sta- 
tute of  James  (18)  \  and  therefore  I  think  the  fourth  and 
fifth  pleas  are  quite  useless,  and  were  properly  disaUowed. 


The  rest  of  the  court  concurring — 


(13)  The  plea  tluit  was  held  in 
Walton  ▼.  Potter,  ante,  p.  91,  not 
to  be  calculated  to  raise  the  ques- 
tion of  the  validity  of  the  patent 
under  the  statute  21  Jac.  1,  c.  3, 


Rule  discharged. 


was,  that  the  alleged  indention  was 
not  ^  a  new  invention  as  to  the 
public  use  and  exercise  tbareof  ia 
England,"  &c. 


Guaroan  t^.  Batlit. 


Jan.  24M. 

The  plaintiff 

declared  upon 

a  promiie  by 

the  defendant 

to  lay  out  a  ram  Intrusted  to  him  in  the  purchase  of  a  goTemment  mmkiiy:  the  endcnoe  was 

of  an  undertaking  to  Isy  out  the  money  in  the  purchsM  of  a  goTemment  iecmrity: — Held,  that 

the  Tarianoe  was  one  that  the  Judge  aniglit  amend  under  the  8  ft  4  WUL  4,  c  4S,  s.  Sl^ 


i.  HIS  was  an  action  of  assumjisit.    The  declaration  in 
substance  stated,  that,  in  consideration  that  the  plaintiff 
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Iiad  at  the  request  of  the  defendant  employed  Urn  to  lay  1842. 
out  a  certain  nim  of  money^  to  wit,  the  sum  of  942/.,  in 
the  pmchaae  of  a  government  annuUy,  the  defendant  pro- 
mised to  lay  out  and  invest  the  said  sum  of  9422.  in  the 
pmchaseof  a  government  anmtUy  for  the  term  of  the  plain* 
tiFa  Bie^  and  not  otherwise :  breach,  that  the  defendant^ 
disregarding  his  promise,  laid  out  and  invested  the  said  sum 
(d942L  in  the  purchase  of  an  annuity  in  a  certain  society 
called  The  Boyal  Union  life  Annuity  Office ;  whereby  &c. 

The  defendant  pleaded — non  assumpsit — and  that  he 
did  not  rec^ve  from  the  plaintiff  the  said  sum  of  money  in 
the  declaration  mentioned  for  the  said  purpose  therein 
meationed.     Issue  th^eon. 

At  the  trial  before  Coltman,  J.,  at  the  first  sitting  in  this 
term,  flie  plaintiff  failed  in  proving  the  precise  contract  al« 
Icged  the  declaration,  but  relied  on  certain  admissions  of 
the  defiendant  that  he  had  received  the  money  for  the  pur- 
pose of  laying  it  out  in  some  government  security:  and,  the 
learned  judge  being  pressed  to  nonsuit,  the  plaintiff  prayed 
and  obtained  leave  to  amend  his  declaration  by  substitut- 
ing ''secDiity  "  for  "  annuity." 

33ie  declaration  having  been  accordingly  amended,  and 
a  verdict  found  for  the  plaintiff,  dami^es  942/. — 

Boa^pas,  Serjeant,  now  moved  that  this  verdict  might  be 
set  aside  and  a  nonsuit  entered. — He  submitted  that  the 
amendment  in  question,  going  to  the  very  foundation  of 
the  action,  was  not  such  a  one  as  the  statute  8  &  4  Will.  4, 
c  42,  s.  23,  contemplated :  and  he  referred  to  JPerry  v. 
WatiSy  ante,  p.  866,  where,  a  deed  having  deen  declared  on 
as  an  appointment,  and  it  appearing  not  to  have  been  exe- 
cuted, pursuant  to  the  power,  in  the  presence  of  two  cre- 
diUe  witnesses,  the  court  virtually  refused  to  permit  the 
dedaration  to  be  amended  by  stating  it  as  a  grant  or  as  a 
covenant  to  stand  seised  to  uses. 

TiMDAL,  C.  J.— The  words  of  the  statute  must  always  be 
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1842.        referred  to  when  these  qneations  arise.    The  28d  section 
recites  that  "  great  expense  was  often  incurred  and  delay 
or  fidlure  of  justice  took  place  at  trials  by  reason  of  yari- 
ances  as  to  some  particular  or  particuhurs  between  the  proof 
and  the  record  or  setting  forth  on  the  record  or  document 
on  whidi  the  trial  was  had,  of  contracts,  coatoms,  pre- 
scriptions, names,  and  other  matters  or  circumstances  not 
material  to  the  merits  of  the  case,  and  by  the  mis-statement 
of  which  the  opposite  party  could  not  have  been  prejudiced, 
and  the  same  could  not  in  any  case  be  amended  at  the 
trial  except  where  the  variance  was  between  any^  matter  in 
writing  or  in  print  produced  in  evidence  and  tlie  record; 
and  that  it  was  expedient  to  allow  such  amendments  as 
thereinafter  mentioned  to  be  made  on  the  trial  of  the 
cause :''  and  it  then  proceeds  to  enact  "  that  it  shall  be 
lawful  for  any  court  of  record  holding  plea  in  civil  actions, 
and  any  judge  sitting  at  Nisi  Prius,  if  sudi  court  or  judge 
shall  see  fit  so  to  do,  to  cause  the  record,  writ,  or  docu- 
ment on  which  any  trial  may  be  pending  before  any  such 
court  or  judge,  in  any  civil  action,  or  in  any  information 
in  the  nature  of  a  quo  warranto,  or  proceedings  on  a  man- 
damus, when  any  variance  shall  appear  between  the  proof 
and  the  recital  or  setting  forth  on  the  record,  writ,  or 
document  on  which  the  trial  is  proceeding,  of  any  con- 
tract, custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars  in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced  m  the  con- 
duct of  his  action,  prosecution,  or  defence,  to  be  forthwith 
amended  by  some  officer  of  the  court,  or  otherwise,  both 
in  the  part  of  the  pleadings  where  such  variance  occurs, 
and  in  every  other  part  of  the  pleadings  which  it  may  be- 
come necessary  to  amend,  on  such  terms  as  to  payment  of 
costs  to  the  other  party,  or  postponing  the  trial,  to  be  had 
before  the  same  or  another  judge,  or  both  payment  of 
costs  and  postponementj  as  such  court  or  judge  shall  think 
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reaaonable;  and  in  case  such  variance  shall  be  in  some  1842. 
particular  or  particulars  in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  but  such  as 
that  the  opposite  party  may  have  been  prejudiced  thereby 
in  the  conduct  of  his  action,  prosecution,  or  defence,  then 
such  court  or  judge  shall  have  power  to  cause  the  same 
to  be  amended  upon  payment  of  costs  to  the  other  party, 
and  withdrawing  the  record,  or  postponing  the  trial  as 
aforesaid,  as  such  court  or  judge  shall  think  reasonable/' 
The  only  question  therefore  is,  whether  or  not  the  amend- 
ment that  has  been  allowed  in  this  case  is  in  a  matter  that 
is  material  to  the  merits  of  the  case  and  by  the  mis-state- 
ment of  which  the  defendant  was  or  could  have  been  pre- 
judiced in  the  conduct  of  his  defence.  I  cannot  conceive 
that  it  is.  The  substance  of  the  charge  is,  that,  instead 
of  laying  out  the  plaintiff's  money  upon  a  public  security 
according  to  his  undertaking,  the  defendant  invested  it  in 
a  private  speculation  which  has  failed.  Whether  the  secur- 
ity was  to  be  a  government  annuity  or  anything  else, 
could  not  in  the  smallest  degree  affect  the  defence.  I 
therefore  think  the  proper  order  has  been  made,  and  that 
the  rule  prayed  should  not  be  granted. 

CoLTMAN,  J.,  was  at  Nisi  Prius. 

Erskine,  J. — I  am  also  of  opinion  that  the  amendment 
was  properly  allowed.  The  defendant  could  not  have 
been  prejudiced  in  his  defence  by  the  incorrect  description 
of  the  security :  in  either  case  his  plea  would  be  the  same, 
and  his  witnesses  the  same.  In  the  case  referred  to,  the 
court  thought  that  the  proposed  amendment  might  pre- 
judice the  defendant  in  the  conduct  of  his  defence :  the 
pleas  would  most  probably  have  been  different;  or  the 
defendant  might  have  seen  fit  to  demur  to  the  amended 
declaration. 

VOL.  IV.  D  D 
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Maule^  J. — ^£  am  of  the  same  opinion.    The  amendment 

was  of  a  nature  extremely  simple^  and  one  very  easily  made 

at  Nisi  Prius,  and^  assuming  it  to  have  been  necessary^  one 

that  the  judge  was  authorized  by  the  statute  to  make.   Had 

the  declaration  stated  that  the  defendant  had  been  employed 

to  invest  the  money  in  a  certain  government  security^  to 

wit^  a  government  annuity^  no  amendment  would  have  been 

needed.    In  Perry  v.  Waits,  the  plaintiff  sought  to  amend 

his  declaration  by  setting  out  the  deed  at  lengh^  and  then 

averring  the  existence  of  a  certain  relationship  between 

the  parties  so  as  to  make  the  deed  operate  as  a  covenant 

to  stand  seised  to  uses.    That  was  an  amendment  that 

practically  could  not  be  made  at  Nisi  Prius.    It  might 

when  made  have  rendered  it  necessary  for  the  defendant 

to  demur  to  the  declaration.    The  whole  firame  of  the 

record  would  thus  have  been  altered.    That  case  therefore 

is  entirely  different  from  this. 

Rule  refused. 


Monday^ 
Jan.  24th, 


Bell,  Public  OflScer  of  The  National  Provincial 
Bank  of  England,  v.  Tuckett. 


In  assumpsit       J,  HIS   was  an  action  of  assumpsit  by  the  plaintiff  as 
pubulTofficenof  public  officer  of  The  National  Provincial  Bank  of  England 

a  banking  co- 
partnership 

against  the  defendant  as  the  acceptor  of  certain  bills  of  exchange,  &c.,  the  defendant  pleaded, 
that,  by  an  indenture  made  by  and  between  the  defendant  of  the  first  part,  one  May  (therein 
described  to  be  the  manager  of  the  co-partnership)  and  one  W.  B.  of  the  second  part,  and  the 
persons  whose  names  and  seals  were  thereunto  subcribed  and  affixed  (creditors  of  the  defeadAiit) 
of  the  tliird  part,  the  defendant  assigned  all  his  effects  to  May  and  W.  B.,  in  trust  for  the  credi- 
tors ;  in  consideration  whereof  the  several  creditors  released  their  respective  debts.  The  plea 
then  averred,  that  May,  so  being  such  manager  as  aforesaid,  executed  the  eaid  indenture  at  tuck 
manager  ae  qforeeaid/or  and  on  behaffqf  the  eaid  co^partnerahip,  and  duly  authorized  m 
that  behay,  and  which  execution  thereof  by  May  as  such  manager  aforesaid  had  been  einet 
duly  rattled,  ew^rmed,  aeknowledged,  and  acted  upon  by  the  co-partnerehip,  with  the 
knowledge,  assent,  and  concurrence  of  the  several  parties  to  the  indenture.  The  plaintiff  re- 
plied that  May  did  not  execute  the  indenture  as  euch  manager  for  and  on  beha^  q/*  ike  co- 
partnerahip,  nor  toot  he  at  any  time  authorized  in  that  behalf,  modo  et  form&: — Held,  on  spe- 
cial demurrer,  that  the  several  allegations  that  were  traversed  by  the  replication  tended  only  to 
one  single  defence :  and  therefore  the  replication  was  not  obnoxious  to  the  charge  of  either 
duplicity  or  negative  pregnancy ;  and  that  it  properly  took  issue  upon  the  only  material  allegm- 
tions  in  the  plea. 
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against  the  defendant  as  the  acceptor  of  certain  biHs  of        1842. 
exchange;  with  counts  for  work  and  labour^  money  paid,         belT^ 
and  money  fonnd  due  upon  an  account  stated.  v. 

TOCKETT. 

The  fifth  plea  stated,  that,  after  the  accruing  of  the  pi^j,  i^^j 
sereral  causes  of  action  in  the  declaration  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  6th 
April,  1838,  by  a  certain  indenture  then  made  by  and 
between  the  defendant  of  the  first  part,  one  Joseph  May, 
therein  described  to  be  the  manager  of  The  National  Pro- 
Tindal  Bank  of  England  (being  the  said  co-partnership  in 
the  declaration  mentioned),  and  William  Bumell,  therein 
described  to  be  one  of  the  partners  of  the  firm  of  Bryant 
&  Co.,  who  were  creditors  of  the  defendant,  of  the  second 
pait,  and  the  seyeral  persons  whose  names  and  seals  were 
therennte  subscribed  and  affixed,  being  also  respectively 
creditors  of  the  defendant,  of  the  third  part  (which  said 
indenture,  sealed  with  the  seals  of  the  several  parties 
respectively  of  the  first,  second,  and  third  parts,  being  in 
the  custody,  control,  and  possession  of  some  or  one  of  them 
adversely  to  the  defendant,  of  which  of  them  was  unknown 
to  the  defendant,  the  defendant  could  not  produce  the  same 
to  the  court  there) — aft^er  reciting  that  the  defendant  was 
indebted  to  various  persons  in  divers  sums  of  money,  and, 
for  the  purpose  of  providing  a  fund  for  the  payment  of  his 
debts,  was  desirous  of  assigning  all  his  personal  estate  and 
effects  whatsoever,  upon  the  trusts  thereinafter  declared 
concerning  the  same — the  said  indenture  witnessed,  that,  in 
consideration  of  the  premises,  and  of  the  sum  of  10s,  ster- 
ling to  the  defendant  paid  by  the  said  Joseph  May  and 
William  Bumell  immediately  before  the  execution  of  the 
said  indenture,  the  receipt  whereof  was  thereby  acknow- 
le^ed,  he,  the  defendant,  with  the  privity,  consent,  and 
approbation  of  the  said  several  persons  parties  thereto  of 
the  third  part,  testified  by  their  severally  executing  the 
said  indenture,  bargained,  sold,  assigned,  transferred,  and 
set  over  unto  the  said  Joseph  May  and  William  Bumell, 

ddS 
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1842.  their  executors^  admimstrators^  and  assigns^  all  and  every 
the  goods^  wares^  and  merchandize^  stock  in  trade,  book 
debts,  monies  and  securities  for  money,  household  goods 
and  furniture,  and  all  and  singular  other  personal  estate 
and  effects  of,  belonging,  due  and  owing  to  the  defendant, 
and  all  the  right,  title,  interest,  property,  possession,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of  him 
the  defendant  in,  to,  and  out  of  the  same  and  every  part  and 
parcel  thereof:  to  have,  hold,  receive,  and  take  the  said 
goods,  wares,  and  merchandize,  &c.,  and  all  other  the  pre- 
mises thereby  assigned,  or  intended  so  to  be,  unto  the  said 
Joseph  May  and  William  Bumell,  their  executors,  adminis- 
trators, and  assigns,  upon  trust  that  they  the  said  Joseph 
May  and  William  Bumell,  their  executors,  &c.,  did  and 
should  with  all  convenient  speed  absolutely  sell,  dispose  of, 
collect,  get  in,  receive,  and  convert  into  money  the  said 
stock,  &c.,  thereby  assigned  or  intended  so  to  be :  and  the 
said  defendant  did  thereby  irrevocably  appoint  the  said 
Joseph  May  and  William  Bumell,  their  executors,  &c.,  to 
be  the  true  and  lawful  attorney  or  attornies  for  the  defen- 
dant, to  ask,  demand,  sue  for,  and  recover  of  and  from  all 
and  every  the  persons  liable  to  pay  the  said  debts  thereby 
assigned,  &c.  After  setting  out  various  other  stipulations 
contained  in  the  indenture,  the  plea  proceeded  to  state,  that 
the  said  indenture  lastly  witnessed,  that,  in  consideration 
of  the  assignment  so  made  by  the  defendant  of  the  pre- 
mises, the  said  several  and  respective  creditors  who  by 
themselves  or  by  the  persons  respectively  authorized  by 
them  had  executed  those  presents,  for  themselves  respec- 
tively, and  for  their  several  and  respective  partner  or  part- 
ners, and  each  and  every  of  them,  acquitted,  released,  and 
for  ever  discharged  the  defendant,  his  executors,  8cc.,  of 
and  from  all  accounts,  reckonings,  actions,  suits,  claims, 
and  demands  whatsoever  which  they  or  any  of  them,  or  any 
of  their  heirs,  executors,  &c.,  could  or  might  have  against 
or  upon  the  said  defendant,  his  heirs,  &c.,  for  or  by  means 
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or  on  aocount  of  all  and  every  or  any  of  the  debts  of  them  1842. 
or  any  of  them  respectively  due  and  owing  from  the  said 
defendant.  Averment^  that  the  said  Joseph  May^  so  being 
such  manager  as  aforesaid,  executed  the  said  indenture  as 
such  manager  as  aforesaid  for  and  on  behalf  of  the  said  co- 
partnership, and  duly  authorized  in  that  behalf,  and  which 
execution  thereof  by  the  said  Joseph  May  as  snch  manager 
aforesaid  had  been  since  duly  ratified,  confirmed,  acknow* 
Mged,  and  acted  upon  by  the  said  co-partnership,  with 
the  knowledge,  assent,  and  concurrence  of  the  said  seve- 
ral parties  respectively  to  the  said  indenture — verifica- 
tion. 

To  this  plea  the  plidntiff  replied,  that  the  said  Joseph  Replication. 
May  did  not  execute  the  said  deed  as  such  manager  for  and 
on  behalf  of  the  said  co-partnership,  nor  was  the  said 
Joseph  May  at  any  time  authorized  in  that  behalf,  in 
manner  and  form  as  the  defendant  had  in  his  said  plea 
alleged. 

The  defendant  demurred  specially  to  the  replication.  Special  demur* 
asaigning  for  causes — that  the  only  material  issue  that  the  '^'* 
plamtifF  could  or  ought  to  have  taken  on  the  fifth  plea  was 
upon  the  &ct  whether  the  said  Joseph  May  had  due  autho- 
rity from  the  said  company  mentioned  in  the  declaration 
to  execute  the  deed  set  forth  in  the  plea,  if  the  execution 
of  the  deed  by  the  said  Joseph  May  was  as  a  fact  admitted ; 
<nr,  if  the  plaintiff  meant  to  dispute  the  execution  of  the 
deed  by  the  said  Joseph  May  as  a  matter  of  fact,  he  should 
have  put  such  execution  in  issue  by  a  single  traverse  of 
that  fact ;  but  that  the  rules  of  pleading  did  not  admit  of 
boik  facts  being  traversed  in  the  mode  in  which  the  plain- 
tiff had  done  it  by  his  replication — ^that,  in  the  form  of 
traverse  adopted  in  the  replication,  it  was  left  in  doubt 
whether  the  plaintiff  meant  to  deny  the  execution  of  the 
deed  by  the  said  Joseph  May  as  a  fact,  or  that  he  executed 
it  in  the  character  of  manager  and  as  manager  and  for  and 
<»i  behalf  of  the  company ;  and  that  the  replication  was 
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double,  in  this,  that  it  put  in  issue  not  only  the  alleged  au- 
thority to  execute  the  said  deed  on  behalf  of  the  said  com- 
pany, but  also  the  fact  that  the  said  Joseph  May  did  exe- 
cute such  deed  on  behalf  of  the  said  company,  and  not  in 
his  individual  capacity — ^that,  if  the  plaintiff  did  not  by  his 
said  replication  assume  to  traverse  or  did  not  sufficiently 
traverse  the  execution  of  the  said  deed  as  a  fact  by  the  said 
.Joseph  May  in  his  individual  character,  it  necessarily  fol- 
lowed that  it  was  admitted  by  the  replication,  that,  in 
point  of  fact,  he  did  execute  the  deed  in  his  own  indi- 
vidual capacity,  and  the  only  thing  traversed  was,  the 
authority  from  the  company  to  him  to  execute  the  deed  on 
their  behalf;  and  then  arose  the  further  question  of  law, 
upon  the  admitted  allegation  in  the  plea  that  the  execution 
of  the  deed  by  the  said  Joseph  May  had  been  since  duly 
ratified,  confirmed,  and  acted  upon  by  the  said  co-partner- 
ship, with  the  knowledge,  assent,  and  concurrence  of  the 
parties  respectively  to  the  said  indenture,  whether,  taking 
together  the  fact  of  the  execution  of  the  said  deed  by  the 
said  Joseph  May  and  such  subsequent  ratification  and  con- 
firmation by  the  said  company  of  the  said  deed,  it  was  not 
equivalent  in  law  to  a  previous  valid  authority  to  the  said 
Joseph  May  to  execute  the  deed  on  behalf  of  the  said  com- 
pany.    Joinder, 


Duplicity.  Stephen,  Serjeant,  in  support  of  the  demurrer. — ^The  re- 

plication is  double.  The  plea  involves  three  essential  al- 
legations— first,  that  the  indenture  was  executed  by  May 
— ^secondly,  that  it  was  executed  by  him  as  manager  and 
on  behalf  of  the  co-partnership— -thirdly,  that  he  had 
authority  from  the  co-partnership  so  to  execute  it.  The 
replication  embracing  these  three  matters,  any  one  of 
which  would  be  an  answer  to  the  action,  is  clearly  bad  for 
duplicity.  In  Brooke's  Abridgment,  Double  Plee,  pi.  90, 
is  put  the  following  case,  which  strongly  illustrates  the 
rigour  of  the  rule  upon  the  subject :  "  Det  sur  obligae,  q 
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fait  oodic  deatoier  al  arbitremt  J.  N.  isaint  q  il  oeo  &it  et  1842. 
detirer  al  parties  p  tiel  jour,  le  defend,  dit  q  nul  arbitre- 
ment  fait  fait  ne  deliver  devant  le  jour,  et  cest  double, 
per  totam  Curiam;  car,  est  bou  plee  que  il  ne  fist  ascun 
arbitrement  per  le  jour,  et  est  bon  plee  que  il  ne  Hver  ar- 
bitrement  devat  le  jour/'  And  that  is  an  authority  that 
is  constantly  cited :  see  Griffin  y.  Yates^  2  New  Cases,  579, 
2  Scott,  846.  \Tmdal,  C.  J.— The  making  and  the  deli- 
Tery  of  an  award  are  perfectly  distinct  acts.]  So,  here, 
the  allegations  that  May  executed  the  deed,  and  that  he 
was  duly  authorised  in  that  behalf,  are  incontestably  dis- 
tinct and  independent  allegations.  In  Smith  v.  Dixon, 
7  Ad.  fc  E.  1,  2  N.  &  P.  1,  the  declaration  stated  that  the 
defendant  bargained  for  and  bought  of  the  plaintiff,  and 
the  plaintiff  sold  him  a  quantity,  viz.  not  less  than  5000 
nor  more  than  6000  oak  trees,  of  the  height  of  ftc.,  and  at 
the  piioe  of  &c.,  to  be  well  taken  up  by  the  plaintiff  at  the 
asusl  and  proper  time,  and  within  a  reasonable  time  after 
to  be  delivered  by  the  plaintiff  to  the  defendant,  and  by 
him  paid  for  on  delivery  aforesaid ;  and  that,  in  consider* 
ation  thereof,  and  that  the  plaintiff  promised  to  take  up 
ftc.  and  deliver  &c.,  the  defendant  promised  to  accept  and 
pay  for  the  trees :  the  declaration  then  averred  that  the 
plaintiff  well  and  properly  took  up  for  the  defendant  six 
thoosand  oak  trees  of  the  height  ftc.,  at  the  usual  and 
proper  time,  and  was  within  a  reasonable  time  ready  to 
deliver,  and  tendered  the  said  trees,  but  the  defendant 
woold  not  accept  &c.  The  defendant  pleaded  that  the 
phdntiff  did  not  well  and  properly  takevpfor,  or  tender  or 
^er  to  deliver  to,  the  defendant,  six  thousand  oak  trees  of 
the  height  &c.,  in  manner  and  form  &c.  And  it  was  held 
that  the  plea  was  bad  for  duplicity.  "  The  well  and  pro- 
pcxly  taking  up  the  trees,''  said  Lord  Denman,  "  depends 
on  the  time  and  manner  in  which  it  was  done,  and  is  not 
necessarily  coupled  with  any  subsequent  offer  to  deliver. 
If  the  plaintiff  Sedls  to  prove  the  well  and  properly  taking 
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Negative  preg- 
nanL 


up,  the  defendant  would  be  entitled  to  a  verdict,  though 
there  had  been  an  offer  to  deliver.  On  the  other  hand,  if 
he  fails  to  prove  the  offer  to  deliver,  the  same  consequence 
would  follow,  though  he  should  establish  that  the  trees 
were  well  and  properly  taken  up.  Formerly,  the  plea  of 
non  assumpsit  would  have  put  in  issue  both  facts;  but 
now  all  facts  intended  to  be  denied  must  be  specially  tra- 
versed, yet  not  two  by  one  traverse,  as  it  is  here.^^  It  is 
impossible  to  distinguish  that  case  from  the  present. 

The  replication  is  further  objectionable  as  involving  a 
negative  pregnant.  It  wants  precision.  It  is  left  doubtful 
on  the  face  of  it  what  is  the  real  point  that  is  intended  to 
be  brought  in  contest.  The  allegation  that  May  did  not 
execute  the  deed  as  manager  for  and  on  behalf  of  the  co- 
partnership, nor  was  he  authorized  in  that  behalf,  is  preg- 
nant with  an  admission  that  he  did  in  fact  execute  the 
deed.  The  doctrine  upon  which  this  objection  is  founded, 
though  perhaps  not  much  &voured  in  modern  times  (14), 
is  still  by  no  means  obsolete  :  and  the  manner  in  which  it 
is  illustrated  in  Bacon's  Abridgment,  Pleas  and  Pleading, 
(I),  6,  is  well  worthy  of  attention.  "  In  trespass  for  cut- 
ting his  trees,  the  defendant  pleads  that  it  was  by  the 
command  of  the  lessor,  to  give  them  to  a  stranger;  the 
plaintiff  replies  that  he  did  not  cut  the  trees  by  his  com- 
mand: this  was  held  a  negative  pregnant,  and  that  he 
should  have  pleaded  ne  commanda  pas.''  ''After  issue 
joined,  the  defendant  pleaded  a  release  of  the  plaintiff  puis 
darrein  continuance;  the  plaintiff  replied  that  it  is  not  his 
deed  puis  darrein  continuance:  this  is  a  negative  preg- 
nant, because  it  implies  the  deed  to  be  his,  though  not 
executed  at  the  time  alleged  by  the  defendant."  "  In  case 
against  an  host,  for  that  the  plaintiff's  goods  were  embez- 
zled by  his  default,  he  pleaded  that  they  were  not  lost  by 
his  default:  this  is  a  negative  pregnant,  and  he  should 


(14)  See  Stephen  on  Pleading,  3rd  edit  381— 383. 
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hire  pleaded  the  special  matter/'  **  In  case  for  burning  1842. 
the  plaintiff's  house  by  the  negligent  keeping  of  his  fire^ 
the  defendant  pleaded  that  the  house  was  not  burnt  by 
the  negligent  keeping  of  his  fire :  this  is  a  negative  preg- 
nant/' "  If  a  defendant  plead  that  the  cattle  died  in  a 
pound  overt  by  the  default  of  the  plaintiff,  and  the  plain- 
tiff reply  that  they  did  not  die  by  his  default  generally, 
this  is  a  good  plea :  but,  if  he  say  that  they  did  not  die  in 
a  pound  overt,  this  is  a  negative  pregnant/'  ''  In  trespass 
the  issue  joined  was,  that  J.  N.  the  defendant  did  not  dis- 
seise the  plaintiff  to  the  use  of  W.  P.  &c.,  and  held  a  nega- 
tiiTe  pregnant ;  but,  had  he  pleaded  non  disseisivit  modo  et 
formft,  it  had  been  good  to  all  intents  and  purposes/'  In 
Mya  V.  Cole,  Cro.  Jac.  87,  to  trespass  for  entering  into  the 
plaintiff's  house,  the  defendant  pleaded  that  the  plaintiff's 
daughter  licensed  him  &c.  and  that  he  entered  by  that 
lioeuoe  ;  the  plaintiff  said  quod  non  intravit  per  licentiam 
snam;  and  issue  joined  thereupon,  and  found  for  the 
plaintiff:  whereupon  it  was  moved  in  arrest  of  judgment 
that  he  ought  to  have  traversed  the  licence  and  not  the 
entry  by  the  licence,  for,  that  is  pregnant  in  itself  and  an 
iU  issue,  and  he  ought  to  have  traversed  the  entry  by 
itself,  or  the  licence  by  itself,  and  not  both  together :  and 
of  that  opinion  were  Williams  and  Yelverton,  Justices. 
Soy  in  Lea  v.  LuiheU,  Cro.  Jac.  559,  to  debt  upon  an  obli- 
gatioo  of  300/.  conditioned  to  perform  the  covenants  in  an 
indenture  of  the  same  date — one  of  which  covenants  was, 
that,  whereas  the  defendant  had  granted  a  lease  for  years 
of  certain  land  to  Susan,  the  plaintiff's  daughter,  that  he 
had  not  made  any  former  grant,  nor  would  afterwards 
make  any  grant  thereof,  without  the  plaintiff's  assent — 
the  defendant  quoad  that  covenant  pleaded  that  he  had 
not  made  any  former  grant  of  the  lease,  nor  had  made  any 
grant  after  the  obligation,  without  the  plaintiff's  assent : 
it  was  objected,  on  demurrer,  that  the  defendant's  plea, 
that  he  did  not  grant  without  the  plaintiff's  assent,  was 
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1842.        negativa  pregnans :  and  of  this  opinion  was  all  the  court. 
At  all  events,  the  objection  must  be  allowed  to  preyail  in 
this  case,  regard  being  had  to  another  allegation  in  the 
plea,  which,  after  stating  the  execution  of  the  deed  by 
May  as  manager,  and  that  he  was  duly  authorized  in  that 
behalf,  proceeds  thus — "  and  which  execution  thereof  by 
the  said  Joseph  May  as  such  manager  aforesaid,  hath  since 
been  duly  ratified,  confirmed,  acknowledged,  and  acted 
upon  by  the  said  co-partnership,  with  the  knowledge,  as- 
sent, and  concurrence  of  the  said  several  parties  respec- 
tively to  the  said  indenture/'    This  allegation  of  ratifica- 
tion, which,  if  admitted,  renders  it  perfectly  immaterial 
whether  or  not  May  executed  the  deed  as  manager  or  with 
the  authority  of  the  co-partnership,  is  unnoticed  in  the  re- 
plication.    Thwrman  v.  WUd,  11  Ad.  &  E.  458,  8  P.  fc  D. 
289,  bears  a  considerable  analogy  to  this  case.     It  was 
there  held,  that,  where  the  defendant  introduces  an  inmia- 
terial  averment  in  his  plea,  the  plaintiff  cannot  in  his  re- 
plication so  traverse  the  matters  of  the  plea  as  to  include 
such  immaterial  averment  in  the  issue:   and  therefore, 
where  the  defendant  in  trespass  pleaded  that  the  tres- 
pass was  committed  by  command  of  P.  B.,  and  then 
stated  an  executed  accord  between  the  plaintiff  and  P.  B. 
with  the  consent  of  the  defendant y  and  acceptance  thereof  by 
the  plaintiff  in  satisfaction  of  the  trespasses — ^it  was  held 
that  a  replication  traversing  the  accord  and  execution 
thereof  with  the  consent  of  the  defendant ^  was  bad  on  special 
demurrer,  for  that,  as  no  rights  of  the  defendant  appeared 
to  be  compromised  by  the  record,  his  consent  was  unne- 
cessary.   Lord  Denman,  in  delivering  the  judgment  of  the 
court,  said: — "We  are  of  opinion  that  the  defendants,  in 
aUeging  their  consent,  made  an   immaterial  averment, 
Moore  v.  Boulcott,  1  New  Cases,  828,  1  Scott,  122,  how- 
ever, is  an  authority  with  which  we  agree,  that  this  does 
not  exonerate  the  plaintiff  from  the  necessity  of  taking  a 
material  issue.    There,  the  action  was  for  an  attorney's 
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bill;  the  plea,  that  it  was  brought  for  fees  at  law  and  in 
equity,  and  no  bill  deliyered;  the  replication  traversed 
that  it  was  brought  for  fees  at  law  and  in  equity ;  and  this 
was  held  ill;  for,  the  defence  would  have  been  good  if  the 
action  were  brought  for  either ;  and,  although  the  plea  had 
unnecessarily  alleged  both,  the  replication  was  bound  to 
take  an  issue  which,  if  sustained,  would  shew  that  the 
plaintiff  had  a  good  cause  of  action.'^ 

Channettj  Serjeant  {Henderson  was  with  him),  contra  (15). 
The  plaintiff  in  this  case  sues  as  one  of  the  registered 


1842. 


(15)  The  following  were  the 
points  marked  for  argument  on  the 
part  of  the  plaintiff :— That  the  re- 
plication was  good :  it  denied  the 
execution  of  the  deed  by  May  as 
alleged — That  the  allegation  that 
he  executed  as  manager  for  and  on 
behalf  of  the  co-partnership  and 
duly  authorized  in  that  behalf,  was 
entire,  and  must  so  be  traversed — 
That  execution  by  May  in  his  indi- 
vidual capacity,  and  not  for  the  co- 
partnership, would  not  affect  the 
case,  and  therefore  a  traverse  on 
the  naked  fact  whether  he  exe- 
cuted the  deed  at  all  woidd  be  im- 
material and  too  wide;  and  the 
denial  properly  and  necessarily  fol- 
lowed throughout  the  allegation  that 
he  executed  as  manager  for  and 
duly  authorized  by  the  co-partncr- 
ihip— That,  if  the  sUtement  of  due 
aathority  were  an  integral  part  of 
the  statement  of  the  manner  of  the 
execution,  then  it  was  rightly  in- 
volved in  a  traverse  modo  et  formk ; 
if  understood  as  importing  a  new 
and  distinct  fact  (such  as,  that, 
whether  May  executed  €u  manager 
&c.  or  not,  he  did  execute  in  fact, 
and  had  the  authority  of  the  co- 


partnership so  to  do  for  them,  or 
that  he  had  an  express  authority 
in  addition  to  his  powers  as  mana- 
ger), then  the  duplicity,  if  any,  was 
occasioned  by  the  defendant's  course 
of  pleading,  and  therefore  unob- 
jectionable—That, if  the  allegation 
of  authority  was  immaterial  (in 
addition  to  the  previous  allegation) 
then  the  traverse  of  it  was  imma- 
terial, and  immateriality  was  not 
stated  as  a  special  ground  of  de- 
murrer ;  but,  on  the  contrary,  the 
demurrer  alleged  that  the  only  tra- 
verse to  be  taken,  was,  on  the  au- 
thority— That,  if  there  was  no  exe- 
cution/or the  copartnership,  it  was 
needless  to  deny  the  alleged  ratifi- 
cation, as  there  could  be  no  ratifi- 
cation of  a  nullity. 

That  the  plea  was  bad — That 
the  instrument  set  forth  in  the  plea 
did  not  operate  per  se  as  a  release 
from  the  co-partnership,  as  it  was 
not  alleged  that  May  was  authorized 
by  deed  under  teal  to  execute  for 
the  co-partnership ;  nor  did  it  ope- 
rate by  way  of  composition,  for,  it 
was  not  alleged  that  the  defendant 
had  any  property  to  convey,  or  did 
anything  more  than  execute  a  deed 
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1842.        public  officers  of  the  National  Provincial  Bank  of  England, 
pursuant  to  the  statute  7  Geo.  4^  c.  46.    The  4th  section 
of  the  act  enacts,  "  that,  before  any  such  corporation  or 
co*partnership  exceeding  the  number  of  six  persons,  in 
England,  shall  begin  to  issue  any  bills  or  notes,  or  borrow, 
owe,  or  take  up  any  money  on  their  bills  or  notes,  an  ac- 
count or  return  shall  be  made  out,  according  to  the  form 
contained  in  the  schedule  marked  A.  to  the  act  annexed, 
wherein  shall  be  set  forth   [amongst  other  things]  the 
names  and  places  of  abode  of  two  or  more  persons,  being 
members  of  such  corporation  or  co-partnership,  and  being 
resident  in  England,  who  shall  have  been  appointed  pubhc 
officers  of  such  corporation  or  co-partnership,  together  with 
the  title  of  office  or  other  description  of  every  such  public 
officer  respectively,  in  the  name  of  any  one  of  whom  such 
corporation  shall  sue  and  be  sued  as  hereinafter  provided,^' 
&c.     And  the  9th  section,  amongst  other  things,  enacts, 
"  that  all  actions  and  suits,  and  also  all  petitions  to  found 
any  commission  of  bankruptcy  against  any  person  or  per- 
sons who  may  be  at  any  time  indebted  to  any  such  co- 
partnership carr3ang  on  business  under  the  provisions  of 
this  act,  and  all  proceedings  at  law  or  in  equity  under  any 
commission  of  bankruptcy,  and  all  proceedings  at  law  or  in. 
equity  to  be  commenced  or  instituted  for  or  on  behalf  of  any 
such  co-partnership  against  any  person  or  persons,  bodies 
politic  or  corporate,  or  others,  whether  members  of  such 
co-partnership  or  otherwise,  for  recovering  any  debts  or 
enforcing  any  claims  or  demands  due  to  such  co-partner- 
ship, or  for  any  other  matter  relating  to  the  concerns  of 
such  co-partnership,  shall  and  lawfully  may,  from  and  after 
the  passing  of  this  act,  be  commenced  or  instituted  and 
prosecuted  in  the  name  of  any  one  of  the  public  officers 

purporting  to  convey  his  property —  even  capable  of  producing  any  re- 

That  it  did  not  operate  as  a  dis-  sidt  whatever;  and,  further,  that 

.  charge  per  se,  and  it  was  not  shewn  performance  was  not  shewn, 
to  have  produced  or  to  have  been 
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aforesaid  for  the  time  being  of  such  co-part-         1842. 
.e  nominal  plaintiff  or  petitioner  for  and  on         BwiT^ 
^uch  co-partnership/'    No  power  is  given  by  the  •• 

v^ither  to  the  public  officers  or  to  the  managers  of  the 
co-partnership  to  execute  releases  or  to  compound  for 
debts  due  to  them.  Here,  the  plaintiff,  as  public  officer, 
sues  for  the  recoTcry  of  a  debt  due  to  the  company.  The 
drfendant  pleads  a  plea  which  in  substance  amounts  to  a 
release.  This  plea  contains  three  distinct  parts — ^first,  the 
deed  is  set  ont — then  comes  the  allegation  which  the  plain- 
tiff  trarerses  in  his  replication — and  lastly  the  allegation 
the  absence  of  a  trayerse  of  which  is  complained  of  There 
is  no  statement  that  the  contract  was  entered  into  with 
May  as  manager.  In  order  to  give  the  deed  some  colour 
of  an  answer  to  the  declaration,  the  plea  states  that  May, 
as  manager,  executed  the  deed  on  behalf  of  the  co-partner- 
ship, and  with  their  authority.  The  effect  of  the  plea  is 
that  the  bank  released  the  debt:  and  the  replication 
amounts  to  a  traverse  of  that  allegation.  The  doctrine 
that  is  Tehed  upon  on  the  part  of  the  defendant  certainly 
has  received  little  countenance  in  modern  times.  In  Rob- 
m$(m  V.  Rayley,  1  Burr.  316,  to  a  declaration  in  trespass 
for,  amongst  other  things,  breaking  and  entering  the 
plaintiff's  close,  and  depasturing  it  with  &c.,  and  breaking 
and  entering  his  free  warren  called  the  Rabbit  Walks,  the 
defendant  pleaded,  amongst  other  pleas,  a  right  of  com- 
mon in  certain  fields  whereof  the  Rabbit  Walks  were  parcel; 
the  replication  traversed  ''  that  the  cattle  were  the  de- 
fendant's own  cattle,  and  that  they  were  levant  and 
coQchant  upon  the  premises  and  commonable  cattle. 
Upon  special  demurrer  assigning  for  cause  that  the  repli- 
cation was  multifarous,  and  that  several  matters  were  put 
in  issue,  whereas  only  one  single  matter  ought  to  be  so. 
Lord  Mansfield  said :  ''  It  is  true  you  must  take  issue  upon 
a  tingle  point ;  but  it  is  not  necessary  that  this  single 
point  should  consist  only  of  a  single  fact.     Here,  the  point 
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1842.  is^  the  cattle  being  entitled  to  common :  this  is  the  single 
point  of  the  defence.  But^  in  factj  they  must  be  both  his 
own  cattle^  and  also  levant  and  conchant;  which  are  two 
different  essential  circumstances  of  their  being  entitled  to 
common;  and  both  of  them  absolutely  requisite/'  And 
Denison^  J.,  said  :  "  As  to  Crogate^s  Case^  8  Rep.  67 — the 
replication  de  injurifi  su&  propria  absque  tali  causa  will  do 
in  all  cases  where  matter  of  title  and  other  things  of  that 
kind  are  not  included  in  the  absque  tali  caus&:  and^  if 
you  euimit  them,  you  may  then  plead  de  injuria  su&  pro- 
pri&  absque  residuo  causse^  traversing  that  residue.  But 
the  rule  in  Orogatefs  Case  don't  affect  this  case;  for, 
here  the  question  is  one  single  prqporiiion,  viz.,  the  measure 
of  the  common :  and  the  measure  of  the  common  is  the 
levancy  and  couchancy  jointly  with  the  property.''  O'Brien 
y.  Saxon,  2  B.  &  C.  908,  4  D.  &  R.  579,  was  decided  npon 
the  same  principle.  There,  in  an  action  for  maliciously 
suing  out  a  commission  of  bankruptcy  against  the  plain- 
tiff, the  defendant  pleaded  that  the  plaintiff,  being  a 
trader,  and  being  indebted  to  the  defendant  in  the  sum  of 
100/.,  became  bankrupt,  wherefore  the  defendant  sued  out 
the  commission :  the  plaintiff  replied  de  injurii :  and,  upon 
demurrer  assigning  for  cause  that  the  plaintiff  by  the  re- 
plication had  attempted  to  put  in  issue  three  distinct  facts, 
the  act  of  bankruptcy,  the  trading,  and  the  petitioning- 
creditor's  debt,  it  was  held  that  these  three  facts  con- 
nected together  constituted  but  one  entire  proposition, 
and  that  the  replication  was  therefore  good.  So,  here, 
the  several  facts  alleged  in  the  plea  all  tend  to  one  single 
proposition,  viz.  the  release.  And  in  Webb  v.  Weatherby, 
1  New  Cases,  502,  1  Scott,  477,  where,  to  a  declaration  in 
assumpsit  by  the  assignee  of  an  iusolvent  debtor,  for  goods 
sold,  &;c.,  the  defendant  pleaded  that  he  paid  a  certain 
sum  in  fuU  satisfaction  and  discharge  of  the  promise  in 
the  declaration,  and  that  the  insolvent  accepted  and  re- 
ceived the  same  in  full  satisfaction  and  discharge — ^a  repli- 


HILAE7  TEEH^  5  VICTORIiB.  415 

cation  that  the  defendant  did  not  pay  the  insolvent  the  1842. 
sun  mentioned  in  full  satisfaction  and  discharge^  nor  did 
the  insolvent  accept  and  receive  the  same  in  full  satisfac* 
tion  and  discharge^  was  held  good  on  special  demurrer. 
The  court  of  Exchequer  adopted  that  decision  in  the  sub- 
sequent case  of  Benmson  y.  Thelwell,  7  M.  &  Welsby^  512^ 
9  DowL  789.  In  Purchellv.  SaUer,  1  Ad.  &  K,  N.  S.,  197, 
9  DowL  517,  in  debt  on  the  common  indebitatus  count 
for  goods  sold  and  delivered,  the  defendant  pleaded,  that 
the  goods  were  sold  by  M.,  being  factor  and  agent  of  the 
plaintiff  and  intrusted  with  the  goods,  as  M.'s  own  goods, 
by  the  plaintiff's  consent,  that  the  defendant  did  not  know 
and  had  not  the  means  of  knowing  that  the  goods  were 
not  M.'s,  and  a  set-off  against  the  plaintiff  of  a  debt  due 
firom  M.  to  the  defendant;  and  a  replication  de  injuria 
was  held  good  by  the  court  of  Queen's  Bench,  on  special 
demnner.  Lord  Denman,  in  delivering  the  judgment  of 
the  court,  after  referring  to  nearly  all  the  previous  autho- 
rities, says :  ''  The  general  conclusion  to  be  drawn  firom 
them  appears  to  be  this — that  the  replication  cannot  be 
objected  to  as  multifarious,  if  the  facts  stated  in  the  plea, 
though  they  are  several,  constitute  one  ground  of  defence; 
for,  the  rule  of  pleading  is,  not  that  the  issue  shall  be 
joined  on  a  single  fact,  but  on  a  single  point  of  defence.'' 
And,  though  the  judgment  in  that  case  was  afterwards  re- 
rersed  on  error— Batter  y.PurcheU,  11  Ad.  &  E.,  N.  S.,  209, 
such  reversal  did  not  proceed  upon  any  ground  that  at  all 
militates  against  the  doctrine  now  contended  for.  In 
Pu^ean  v.  OOame,  9  Dowl.  511,  4  P.  &  D.  845,  in  as- 
sumpsit for  goods  sold  and  delivered  the  defendant  pleaded 
that  the  goods  were,  with  the  knowledge  and  consent  of 
the  plaintiffs,  sold  to  the  defendant  by  one  H.,  being  the 
agent  of  the  plaintiffs,  in  his  own  name,  as  the  true 
owner,  &c. :  the  plaintiff  replied  that  the  goods  were  not, 
with  the  knowledge  and  consent  of  the  plaintiffs,  sold  to 
ibe  defendant  by  H.  in  his  name,  as  the  true  owner,  in 
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1842.  manner  and  form^  &;c. :  and  a  demurrer  to  this  replication, 
on  the  ground  that  the  traverse  was  a  negative  pregnant 
and  ambiguous^  was  held  to  be  frivolous.  With  respect  to 
the  objection  that  the  allegation  of  ratification  in  the  plea 
is  unanswered^  it  may  be  observed  that  it  is  not  competent 
to  the  defendant  to  pray  in  aid  those  allegations  in  the 
plea  that  are  traversed.  Striking  out  of  the  plea  that  part 
which  is  traversed,  viz.  the  allegation  that  May  executed 
the  deed  as  manager  for  and  on  behalf  of  the  co-partner- 
ship,  and  duly  authorized  in  that  behalf— what  is  there 
left  that  affords  an  answer  to  the  action?  All  that  is  left, 
is^  that  May  (who^  for  the  purpose  of  this  argument^  must 
be  assumed  to  be  a  stranger)  in  fact  executed  the  deed, 
and  that  such  his  execution  was  aftierwards  ratified  by  the 
co-partnership.  But^  the  execution  being  a  nullity,  the 
ratification  must  equally  be  a  nullity.  SnUih  v.  Dixon, 
7  Ad.  &  E.  1,  2  N.  &  P.  1,  upon  which  so  much  reliance 
has  been  placed^  was  an  essentially  different  case :  there, 
the  defendant  by  his  plea  attempted  to  put  in  issue  two 
distinct  matters^  the  performance  of  each  one  of  which 
was  a  condition  precedent  to  the  plaintiff's  right  to  nuun- 
tain  the  action  :  and  the  plea  was  in  denial  of  the  cause  of 
action ;  here  it  is  in  confession  and  avoidance.  Besides, 
here^  each  of  the  matters  alleged  was  essential  to  constitute 
a  defence :  the  execution  of  the  deed  by  May  would  not 
alone  have  sufficed;  the  defendant  was  bound  to  aUege 
that  May  acted  for  the  bank,  and  that  he  was  duly  autho- 
rized by  them.  Griffin  v.  Yates,  2  Scott,  846,  2  New 
Cases,  579,  merely  decided  that  de  injuri&  may  be  pleaded 
in  assumpsit  in  answer  to  a  plea  consisting  merely  of  mat- 
ters of  excuse,  subject  always  to  the  rule  in  Crogate^sCtuae. 

Stephen,  Seijeant,  in  reply. — ^In  Bobinson  v.  Bajfley, 
1  Burr.  816,  the  facts  that  the  cattle  were  commonable, 
and  levant  and  couchant,  constituted  but  one  single  pro- 
position, viz.,  that  the  cattle  were  entitled  to  common. 


HILARY  TSRM^  6  VICTORIJI.  417 

And  in  ffBrien  v.  Saawn,  2  B.  &C.  906,  4  D.  &  B.  579,  1842. 
the  tradings  the  petitioning-creditor's  debt,  and  the  act  of 
bankraptcy,  only  amounted  together  to  the  single  allega- 
tion that  the  party  became  bankrupt.  In  Bennison  y« 
TMweB,  5  M.  &  Welaby,  512,  9  Dowl.  739,  the  whole  p)». 
amonnted  but  to  an  entire  allegation  of  payment  by  aa 
agent  So,  in  PwrcheU v.  SaUer,  9  Dowl.  517,  1  Ad.&E., 
N.  S.,  197,  the  plea  amounted  to  ti  single  allegation  of  a 
right  of  aet-off.  Pigem  v.  Osborne,  9  Dowl.  511,  4  D.  &  D. 
SlS^ia  also  distinguishable  oj\  the  same  ground.  There  is 
no  analogy  whatever  between  any  of  those  cases  and  the 
preaent.  If  the  plaintiff  means  to  admit  the  execution  of 
the  deed  by  May,  then  it  is  that  the  allegation  of  ratifica- 
tion alone  becomes  material.  The  execution  by  the  au- 
thontf  of  the  tx^partnership  ia  not  admitted  by  the  de- 
murrer; for,  that  only  admits  that  which  is  well  pleaded. 
Smiik  ?.  Dixon  is  very  closely  in  point :  there,  the  plea  was . 
held  bad  because  it  attempted  to  put  in  issue  two  material 
snbatantiye  matters  of  defence:  and  it  makes  no  difference, 
that  here  the  question  arises  .ou  a  replication. 

TriroAL,  C.  J, — ^Three  objections  have  been  made  to  the  ^ 
farm  of  this  repKoation — ^first,  that  it  is  double — secondly,, 
that  it  iaycdTee  a  negative  that  is  pregnant  with  »n  affiniiiK 
stive— thirdly,  that  the  issue  taken  is  immaterial,  the  oidy- 
inaterial  &et  in  the  plea  remaining  unanswere^'i. 

With  respeot  to  the  alleged  duplicity,  I  have  always  Dupiiciiy*, 
imderstood  the  rule  to  be  that  a  plea  or  rephcation  is 
doable  where  it  contains  two  or  more  subf itantive  answers 
to  that  which  precedes  it;  as,  in  assumpsit,  a  plea  alleging 
a  misnomer  and  a  non-joinder  of  parties  would  be  bad  for 
duplicity ;  or,  in  an  action  for  goods  sold  and  delivered,  a 
plea  alleging  payment  and  also  a  release,  would  be  double, 
IS  pfeaenting  two  several  defences,  each  of  which  would  be 
a  oraiplete  answer  to  the  action.  But  the  question  in  this 
ia^  vli«th«r  the  several  allegaitions  in  the  plea  do  rnore^ 
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1842.        than  constitute  together  one  connected  proposition,  one 
single  ground  of  defence;  for,  if  so,  the  plaintiff  had  a 
right  in  his  replication  to  put  the  defendant  to  proof  of 
them  all.    The  plea  amounts  at  last  to  a  release  by  the 
plaintiff  on  the  record.   To  shew  that,  the  defendant  begins 
with  setting  up  a  deed  of  release  executed  by  one  May. 
That  of  itself  evidently  affords  no  answer  to  the  action : 
the  defendant  must  therefore  go  further :  accordingly  the 
plea  (having  previously  stated  May  to  have  been  described 
to  be  manager  of  the  co-partnership  whose  public  officer 
the  plaintiff  is)  goes  on  to  allege  that  May,  so  being  such 
manager  as  aforesaid,  executed  the  said  indenture  as  such 
manager  as  aforesaid  for  and  on  behalf  of  the  said  co-part- 
nership, and  duly  authorized  in  that  behalf.     That  seems 
to  me  to  involve  the  averment  that,  reference  being  had 
to  the  deed,  it  will  be  found  to  have  been  executed  by 
May  as  manager  for  and  on  behalf  of  the  co-partnership. 
That,  however,  is  not  enough.    What  right  had  May  as 
manager  to  release  a  debt  of  the  co-partnership?    The 
plea  therefore  goes  on  to  say, ''  and  which  execution  thereof 
by  May  as  such  manager  aforesaid  has  been  since  duly 
ratified,  confirmed,  acknowledged,  and  acted  upon  by  the 
co-partnership,'^  &c.    The  plea  therefore  virtually  states 
two  facts  only,  viz.  that  May  executed  the  deed  as  ma- 
nager for  and  on  behalf  of  the  co-partnership,  and  that 
such  his  execution  thereof  has  been  ratified  and  confirmed 
by  the  co-partnership.    The  replication  states  ''that  May 
did  not  execute  the  said  deed  as  such  manager  for  and  on 
behalf  of  the  said  co-partnership :''  that  would  not  have 
been  enough ;  the  binding  part  of  the  plea  is  that  part 
which  alleges  the  subsequent  ratification  by  the  co-part* 
nership  of  the  act  of  the  manager ;  therefore  the  replica* 
tion  goes  on  to  say,  ''nor  was^the  sifid  Joseph  May  at  any 
time  authcMrized  in  thftt  behalf,  in  manner  and  form  as  the 
defendant  had  in  his  said  plea  alleged  '^ — treating  the  rati* 
fication  (and  properly  so  treating  it)  as  an  abknowledg* 
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ment  of  a  prior  authority :  and  thus  the  plaintiff^  by  put'  1842. 
ting  in  issne  the  fact  of  the  deed  having  been  executed  by 
May  for  and  on  behalf  of  the  co-partnership^  and  by  their 
aiith<nity,  in  effect  puts  in  issne  the  ratification.  I  am 
nniUe  to  dirtingnish  this  case  from  Benmson  v.  TheJweU^ 
7M.t  Welsby^  512^  9  Dowl.  789 ;  there,  in  assumpsit  by 
tlie  indonee  against  the  acceptor  of  a  bill  of  exchange 
drawn  by  D.  upon  the  defendant,  the  plea  stated  that  the 
defendant,  by  D.,  his  agent  duly  authorized  in  that  behalf, 
paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and 
leodyed  of  D.  as  such  agent  a  certain  sum  in  full  satis- 
bctimi  and  discharge  of  the  causes  of  action;  and  a  re- 
[dicatbn  that  the  defendant,  by  D.,  his  agent,  did  not 
pay  to  the  plaintiff,  nor  did  the  plaintiff  accept  or  receive 
of  D.,  as  such  agent,  the  said  sum  in  full  satisfiiction  and 
disdaige  of  the  promises  in  the  plea  mentioined,  ivas  held 
good  on  special  demurrer.  That  brings  it  to  the  well- 
kaovn  distinction  between  a  replication  putting  in  issue 
sevoal  allegations  in  the  plea  either  of  which  per  se  would 
be  a  good  answer,  and  a  replication  putting  in  issue  several 
auctions  which  taken  together  amount  only  to  one  sin- 
gle point  of  defence — a  doctrine  which  is  sufficiently  illus- 
trated by  the  case  of  Bobinaon  v.  Bayley,  1  Burr.  816.  The  Neg«dvc  preg- 
next  question  is  whether  the  replication  infringes  the  rule 


that  sort  of  ambiguity  which  is  called  a  negative 
pregnant.  Although  that  doctrine  seems  to  have  had  very 
great  effect  formerly,  it  has  received  but  little  countenance 
in  modem  times :  and  I  think  it  will  be  found,  that,  where 
a  plea  or  replication  is  objected  to  on  the  score  of  duplicity, 
and  also  on  the  groimd  thut  it  involves  a  negative  preg- 
nanty  and  the  former  objection  fails  because  the  matters 
fliat  are  relied  on  as  shewing  the  pleading  to  be  double 
aBUNmt  together  but  to  one  single  ground  of  defence,  the 
other  objjection  likewise  fuls.  The  last  ground  of  objec-  At  to  the  matc- 
tkm  IB  that  the  replication  raises  an  immaterial  issue,  and  1^^'^.^  ^ 
feiirea  iiiit<mdied  the  only  material  allegation  in  the  plea, 
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viz.  that  the  co-partnership  ratified  and  confirmed  May's 
execution  of  the  deed.  This  objection  I  have  in  effect  an- 
ticipated by  sayings  that^  according  to  my  construction 
of  it^  the  replication  does  virtually  and  substantially  in- 
clude that  allegation.  I  therefore  think  that  the  repli- 
cation is  not  obnoxious  to  either  of  the  objections  that 
have  been  urged,  and  that  the  plaintiff  is  entitled  to 
judgment. 


Duplicity. 


CoLTMAN,  J. — It  appears  to  me  that  the  plea  in  this  case 
is  to  be  considered  as  a  plea  of  a  release  by  the  co-partner- 
ship. It  alleges  that  May,  being  manager,  executed  the 
deed  as  such  manager  for  and  on  behalf  of  the  co-partner- 
ship and  duly  authorized  in  that  behalf;  that  is,  as  a  per- 
son purporting  to  be  duly  authorized :  it  then  goes  on  to 
allege  that  such  execution  thereof  by  May  as  such  manager 
had  been  since  duly  ratified  and  confirmed  by  the  co-part- 
nership—an allegation  that  was  necessary  and  proper. 
The  plaintiff  having  pleaded  over,  the  plea  must  be  taken 
to  have  been  well  pleaded.  The  replication  takes  issue  on 
the  plea  by  saying  that  May  did  not  execute  the  deed  as 
such  manager  for  and  on  behalf  of  the  said  co-partneivhip^ 
nor  was  May  at  any  time  authorized  in  that  behalf.  That 
traverse,  as  it  seems  to  me,  leaves  no  part  of  the  plea  un- 
touched ;  for,  the  denial  of  the  alleged  authority  involves  a 
denial  of  the  ratification.  This  disposes  of  that  part  of  the 
argument  arising  from  the  supposed  omission  of  a  traverse 
or  denial  of  the  ratification  by  the  co-partnership;  and 
brings  us  to  the  remaining  questions,  whether  the  replica- 
tion is  double,  and  whether  it  involves  a  negative  pregnant. 
With  respect  to  the  alleged  duplicity,  it  seems  to  me  that 
the  case  is  not  to  be  distinguished  from  Bemu^on  v.  7%e^ 
well,  7  M.  &  Welsby,  512,  9  DowL  789,  and  Pigeon  v.  0». 
borne,  9  Dowl.  511,  4  P.  &  D.  845,  which  proceeded  upon 
the  doctrine  laid  down  in  Robinson  v.  Rojfley,  1  Burr.  816, 
acted  upon  and  confirmed  by  fFebb  v.  fVeaiherby,  I  New 
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Cases,  502,  1  Scott,  477,  and  (ySrien  v.  Saa^,  2  B.  &  C.        1842. 
908,  4  D.  &  B.  579  —  that,  where  several  matters  are 
alleged  in  a  plea  that  together  constitute  but  one  connected 
proposition  or  entire  point,  the  whole  may  be  traversed 
at  once.    The  simple  question  here  is,  whether  or  not  the 
bank  released  the  defendant :  and  that  question  depends 
upon  whether  or  not  May  as  manager  executed  the  deed, 
snd  whether  or  not  he  was  authorized  by  the  co-partner- 
ship so  to  do.     Bennigon  v.  Thelwell  and  Pigeon  v.  Osborne 
both  seem  to  me  to  be  authorities  in  support  of  our  pre- 
sent decision.     As  to  the  other  point,  the  rules  upon  that  Negatife  preg- 
subject  hare  been  of  late  considerably  relaxed,  and  I  think  "*"^ 
it  would  be  highly  inconvenient  to  recur  to  the  antient 
practice. 

EasKiKs,  J. — I  am  of  the  same  opinion.  There  is  evi- 
dently an  inaccuracy  in  the  language  of  the  plea  that 
would  at  the  first  sight  lead  to  the  conclusion  to  which  my 
brother  Stephen's  argument  tends,  viz.  that  it  alleges  that 
May  executed  the  deed  as  manager  for  and  on  behalf  of 
the  co-partnership,  and  also  contains  a  substantive  allega- 
tion that  he  was  duly  authorized  in  that  behalf,  and  that 
the  execution  of  the  deed  by  May  as  such  manager  had 
been  since  duly  ratified  and  confirmed  by  the  co-partner- 
ship. It  is  obvious,  that,  if  my  brother  Stephen's  argu- 
ment be  correct,  the  last  allegation  must  be  altogether 
soperflaous  :  but,  looking  carefully  at  the  language  of  the 
pka,  it  will  be  found  that  it  does  not  distinctly  allege  that 
May  was  duly  authorized  to  execute  the  deed  for  and'  on 
bdialf  of  the  co-partnership ;  but  merely  that  May,  being 
sncli  manager,  executed  the  deed  as  such  manner  for  and 
on  behalf  of  the  co-partnership,  and  as  a  person  duly  autho- 
rised in  that  behalf;  and  that  his  execution  thereof  had 
been  since  ratified  and  confirmed.  Then  it  is  said  that  DupUdty. 
the  rephcation  is  double,  inasmuch  as  it  traverses  both 
these  allegations.  Had  it  not  been  for  the  cases  of  Benm- 
T.  ThelweU,  7  M.  &  Welsby,  512,  9  Dowl.  789,  and 
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Pigeon  Y.  08bome,  4P.  &D.345,  9  DowL  511,  there  might 
have  been  sooaie  foundation  for  the  objection :  but  it  ap- 
pears to  me  that  these  two  cases  are  directly  in  point.  In 
Benniaan  v.  Theltcettj  the  plea  contained  an  allegation  that 
the  defendant,  by  D.,  his  agent  duly  authorissed  in  that 
behalf,  paid  to  the  plaintiff,  and  that  the  plaintiff  ac- 
cepted and  receiyed  of  D.  as  such  agent  a  certain  sum  in 
full  satisfaction  and  discharge  of  the  causes  of  action;  and 
a  replication  putting  both  those  facts  in  issue  was  held 
good.  The  like  doctrine  was  held  by  the  court  of  Queen's 
Bench  in  Pigetm  v.  Osborne^  where,  in  assumpsit  for  goods 
sold  and  delivered,  the  defendant  pleaded  that  the  goods 
were,  with  the  knowledge  and  consent  of  the  plaintiffs, 
sold  to  the  defendant  by  one  H.,  being  the  agent  of  the 
plaintiffs,  in  his  own  name,  as  the  true  owner  &;c. :  the 
plaintiffs  replied  that  the  goods  were  not,  with  the  know- 
ledge and  consent  of  the  plaintiffs,  sold  to  the  defendant 
by  H.  in  his  own  name,  as  the  true  owner,  in  manner  and 
form  &c. :  and  a  demurrer  to  this  replication,  on  the 
ground  that  the  traverse  was  a  negative  pregnant  and 
ambiguous,  was  held  to  be  frivolous.  The  question  is 
whether  this  replication  comes  within  those  cases.  What 
is  the  allegation  in  the  plea?  That  the  debt  in  respect  of 
which  the  action  is  brought  has  been  released.  The  plain* 
tiff  suing  on  behalf  of  a  company,  and  being  a  different 
ofScer  firom  him  who  is  alleged  to  have  executed  the  re- 
lease, it  was  thought  advisable  to  state  the  proposition  at 
length,  by  alleging  that  the  officer  executed  the  deed,  that 
he  was  duly  authorized,  and  that  the  company  afterwards 
ratified  his  act :  still  the  whole  amounts  to  but  one  single 
proposition,  which  is  well  put  in  issue  by  the  repUcation. 
Then  it  is  said  it  is  uncertain  on  the  face  of  the  replication 
which  of  the  two  facts  is  intended  to  be  traversed,  the 
execution  of  the  deed  by  May,  or  that  he  executed  as 
manager  duly  authorized.  That  objection,  however,  is 
As  to  the  aiie-  disposed  of  by  the  two  cases  last  referred  to.  Then  it  is 
cation.  '  said,  that,  as  the  plaintiff  has  not  traversed  the  subsequent 
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ntificatioii  by  the  co-partnership^  he  admits  it^  and  that  1842. 
the  fact  of  the  execution  of  the  release  by  May  having 
been  ratified,  affords  a  good  defence  to  the  action.  But 
that  is  not  so :  by  the  traverse  the  plaintiff  has  taken,  the 
execution  of  the  release  is  altogether  denied.  And,  inde- 
pendently of  that,  there  is  another  answer  to  this  objec« 
tion — ^the  ratification  is  merely  tantamount  to  an  execution 
by  May  with  authority,  and  that  is  denied.  I  therefore 
think  the  replication  good. 

Mauls,  J. — I  am  also  of  opinion  that  the  replication  to 
the  fifth  plea  in  this  case  is  good,  and  that  the  plaintiff  is 
entitled  to  judgment  thereon.  In  the  argument  in  sup- 
port of  the  demurrer,  the  plea  has  been  treated  as  if  it 
contained  an  allegation  that  the  co-partnership  authorized 
May  to  execute  the  deed,  and  another  substantive  allega- 
tion that  they  afterwards  ratified  and  confirmed  his  execu- 
tion thereof.  Had  that  been  so,  the  plea  would  clearly 
have  been  bad  for  duplicity.  But,  where  a  plea  may  be  so 
read  as  to  be  a  good  plea,  it  must  be  so  taken :  and,  look- 
ing carefully  at  this  plea,  it  will  be  found  to  contain  no 
distinct  allegation  that  May  was  duly  authorized  by  the 
co-partnership  to  execute  the  deed;  the  words  are,  '^  that 
May,  so  being  such  manager  as  aforesaid,  executed  the 
said  indenture  as  such  manager  as  aforesaid  for  and  on 
behalf  of  the  said  co-partnership,  and  duly  authorized  in 
that  behalf,  (not  saying  '  being  duly  authorized,'  or  in  any 
other  way  averring  that  he  wa9  authorized),  and  which 
execution  thereof  by  May  as  such  manager  aforesaid  had 
been  since  duly  ratified,  confirmed,  acknowledged,  and 
acted  upon  by  the  said  co-partnership,  with  the  knowledge, 
assent,  and  concurrence  of  the  said  several  parties  respec- 
tively to  the  said  indenture.''  All  that  the  plea  means,  is, 
that  May  executed  the  deed  as  manager,  and  as  duly  au« 
thorized,  that  is,  assuming  to  act  as  manager  and  to  have 
authority  to  execute  the  deed.    The  alleged  ratification  is 


Duplicity. 
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1842.  in  effect  evidence  of  a  prior  authority^  and  ia  so  treated^  and 
properly  so  treated^  by  the  plaintiff  in  his  replication.  There 
certainly  is  some  nicety  and  difficulty^  where  a  plea  or  re- 
plication contains  several  facts^  in  determining  whether  or 
not  they  constitute  together  but  one  single  ground  of 
defence  that  may  be  put  in  issue  by  the  replication  or 
rejoinder.  But  it  would  be  extremely  inconvenient  to 
make  this  in  all  cases  depend  upon  the  strict  grammatical 
construction  of  the  language  used.  I  think  the  question 
we  have  to  consider  here,  viz.  whether  the  plea  discloses 
one  ground  of  defence,  the  whole  of  which  was  properly 
traversable  by  the  replication!  is  to  be  decided  by  the  sub- 
stantial meaning  of  the  plea :  and  that,  in  the  view  I  take 
of  it,  is,  that  May,  being  duly  authorized,  released  the 
debt.  And,  on  the  authority  of  Benmson  v.  Thehoell,  7  M. 
&  Welsby,  512,  9  Dowl.  739,  and  Pigeon  v.  Osborne,  4  P. 
&  D.  345,  9  Dowl.  611,  more  particularly  of  the  latter  case, 
the  replication  in  which  is  substantially  the  same  as  the 
replication  in  the  present  case,  I  think  the  objection  fails. 
Negative  preg-  The  doctrine  of  negatives  pregnant  does  not,  I  think, 
apply  here;  for,  when  it  is  decided  that  the  replication 
may  put  in  issue  all  the  several  allegations  contained  in 
the  plea,  the  whole  must  be  proved.  The  cases  cited  are 
most  of  them  open  to  this  remark,  that  tbe  party  was  by 
the  plea  called  upon  to  admit  or  deny  certain  matters,  and 
it  was  not  competent  to  him  so  to  do  in  the  informal 
manner  of  pleading  which  would  involve  a  negative  preg- 
nant :  as  in  the  case  put  in  Bacon's  Abridgment,  of  tres- 
pass for  cutting  trees,  where  the  defendant  pleaded  that  it 
was  by  the  command  of  the  lessor,  and  a  replication  that 
the  defendant  did  not  cut  the  trees  by  the  plaintiff's  com- 
mand was  held  bad;  that,  I  apprehend,  was,  upon  this 
ground,  that  the  plaintiff  being  by  the  necessity  of  the 
case  called  upon  to  traverse  the  command,  the  allegation 
that  the  defendant  did  not  cut  the  trees  by  his  command 
was  thought  to  be  an  informal  way  of  saying  that  he  did 


nanu 
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cot  them  without  command.  So^  in  the  case  of  the  inn- 
keeper, being  bonnd  to  admit  the  loss^  the  defendant  was 
not  allowed  to  do  this  by  denying  that  the  goods  were  lost 
by  his  defiault.  Here,  however,  the  matters  allied  are 
matten  which  the  plaintiff  was  not  called  upon  to  admit, 
bnt  to  deny.  And  therefore,  though  some  of  the  de- 
cisioiis  introduce  some  doubt,  I  think  that,  upon  prin- 
ciple and  upon  the  clearest  and  latest  authorities,  this 
repfication  is  not  open  to  that  objection. 

Judgment  for  the  plaintiff. 
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WiLKiNs  V.  BouTCHEB  and  Another.  Wednuiayy 

T\  Jan.  26<A. 

fiESPASS,  for  that  the  defendants,  to  wit,  on  the  30th  in  trespau  for 

June,  1841,  with  force  and  arms  &;c.,  broke  and  entered  a  ent^l!*g  Ouf 
certain  dose  of  the  plaintiff  called  the  Tanyard,  situate  &c.,  {J'*  defen«uSJ' 
and  then  and  there  forced  and  broke,  damaged  and  spoiled  juiUfied  as  ser- 
diversy  to  wit,  two  gates,  &c.,  and  then  made  a  great  noise  commaDd  of  b., 
and  disturbance  in  the  said  close,  and  thereby  prevented  {^*  uJlJ||2?**the 
the  plaintiff  from  following  and  carrying  on  his  business  pi«indffrepiied, 

therein,  &&  defendants, 

The  third  plea  stated,  that  one  T.  Cundall,  before  any  of  authofityTrom 
the  times  when  &c,,  to  wit,  on  the  1st  May,  1824,  was  seised  fni*,^"Jj,'** 
in  his  demesne  as  of  fee  of  and  in  the  said  close  in  which  close  to  him  for 

a  .         ,  11.  1  i.       .      1     •  certain  term, 

&&,  With  the  appurtenances,  and  being  so  thereof  seised,  that  he,  the 

afterwards,  and  before  any  of  the  said  times  when  &c.  in  ^^p^"^  thrde- 

the  first  count  mentioned,  to  wit,  on  the  day  and  year  last  ^^^^^^^ 

aforesaid,  by  a  certain  indenture  then  made  between  the  possessed  of  the 

said  T.  Cundall  of  the  one  part,  and  one  W.  Law  of  the  duiing  the  con- 
tinuance of  that 
demise,  the  de- 
feodants,  of  their  own  wrong,  and  in  violation  of  the  agreement,  committed  the  trespasses  com- 
plnDed  of;  the  defendants  rejoined  that  B.  did  not  demUt  to  the  plaintiff,  modo  et  formi: — 
Held,  thftl  this  traverse  was  not  too  large,  and  that  it  was  not  competent  to  the  plaintiff  to  ob- 
ject, on  general  demurrer,  that  the  rejoinder  traversed  what  was  not  alleged  by  the  replication, 
via.  tlwt  B.  demised— that  it  traversed,  not  the  facts  alleged,  but  an  inference  and  conclusion 
«  tew  rconlting  from  such  fiicts— and  that  it  involved  a  denial  of  the  authority  to  demise,  which 
tlM  dcCendaats  were  estopped  fnm  making. 
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1842. 


Demise  by 
Cundallto 
Law. 


Aitignment  to 
Bucknell. 


othfir  part  [profert],  the  said  T«  Cnndall  did  demise  and 
lease  unto  the  said  W.  Law,  amongst  other  hereditaments, 
the  close  in  which  8cc.,  to  have  and  to  hold  the  same  nnto 
the  said  W.  Law  and  his  assigns,  for  a  certain  term  of 
years  not  yet  expired,  to  wit,  fix>m  the  25th  March  then 
last  past  for  and  daring  and  unto  the  full  end  and  term 
of  sixty-one  years  from  thence  next  ensuing  and  folly  to 
be  complete  and  ended;  by  virtue  of  which  said  demise 
he  the  said  W.  Law  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  entered  into  and  upon  the  said  close 
in  which  &c.,  and  became  and  was  possessed  thereof  for 
the  said  term  so  to  him  therein  granted  as  aforesaid :  and 
the  said  W.  Law,  being  so  possessed  thereof,  afterwards, 
and  during  the  said  term,  and  before  any  of  the  said 
times  when  &c.,  to  wit,  on  the  18th  September,  1825,  by 
a  certain  indenture  then  made  between  the  said  W.  Law 
of  the  one  part,  and  one  G.  Bucknell  of  the  other  part 
[profert],  the  said  W.  Law  did  assign  unto  the  said  G. 
Bucknell  the  said  close  in  which  &c.,  to  have  and  to  hold 
the  same  unto  the  said  G.  Bucknell  from  the  making  of 
the  said  last-mentioned  indenture  for  all  the  then  residue 
and  remainder  of  the  said  term,  as  by  the  last-mentioned 
indenture,  reference  being  thereunto  had,  will  more  fulljr 
appear;  by  virtue  of  which  last-mentioned  indenture,  the 
said  G.  Bucknell  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  the  said  close  in  which  &c.,  and 
became  and  was,  and  from  thence  hitherto  had  been  and 
still  was  possessed  thereof,  with  the  appurtenances,  for  the 
residue  of  the  said  term  so  therein  granted  as  aforesaid  : 
and,  the  said  G.  Bucknell  being  so  possessed,  the  plaintiff, 
claiming  title  to  the  said  close  in  which  &c.,  with  the 
appurtenances,  under  colour  of  a  certain  charter  of  demise 
pretended  to  be  thereof  made  to  him  by  the  said  T.  Cnn- 
dall for  the  term  of  his  natural  life,  before  the  making  of 
the  said  demise  by  the  said  T.  Cundall  to  the  said  W.  Law 
as  aforesaid,  whereas  nothing  of  or  in  the  said  close  in 
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vliidi  be,  or  any  part  thereofj  erer  passed  by  yirtae  of 
that  diarter^  afterwards,  and  before  any  of  the  said  times 
wben  &c.,  and  daring  the  coi^inuance  of  the  said  temij  to 
wit,  on  the  day  in  the  first  count  mentioned,  entered  into 
and  npon  the  said  close  in  which  &c. ;  and  thereupon  the 
defendants,  aa  the  servants  of  the  said  G.Bm^nell  and  by 
his  command,  at  the  said  time  when  &c.,  entered  into  and 
upon  the  said  close  in  which  &c.,  and  upon  the  plaintiff's 
possession  thereof,  and  committed  the  trespasses  in  the 
said  first  count  mentioned,  in  the  said  dose  in  which  &c., 
as  they  lawfully  might  for  the  cause  aforesaid ;  which  were 
the  alleged  trespasses  whereof  the  plaintiff  had  in  the  said 
first  count  above  thereof  complained  against  them — verifi- 
cation. 

To  ibis  plea  the  plaintiff  replied,  that,  whilst  the  said  RepiiciMii 
G.Bocknell  was  so  possessed  of  the  said  close  in  which  &c., 
with  the  appurt^iances,  as  in  the  said  plea  was  alleged^ 
and  b^re  the  said  time  when  &c.,  to  wit,  on  the  2nd 
June,  1841,  by  a  certain  agreement  in  writing  then  made 
between  the  defendant  Boutcher  as  the  agent  of  the  said 
G.BuckneD,  of  the  one  part,  and  the  plaintiff  of  the  other 
part^  the  defendant  Boutcher,  having  lawful  authority  fixMu 
the  said  G.  Bucknell  in  that  behalf,  did,  as  such  agent, 
and  in  the  name  and  for  and  on  behalf  of  the  said  G.  Buck- 
nell, demise  and  let  the  said  close  in  which  &c.,  with  the 
appurtenances,  unto  the  plaintiff,  to  hold  the  same  to  the 
plaintiff  from  a  certain  day  then  to  come,  to  wit,  from  the 
24d&  of  the  said  month  of  June,  for  and  during  a  certain 
tenn  of  years  therein  mentioned  and  specified,  to  wit,  for 
and  during  the  term  of  three  years  from  thence  next  en- 
suing, at  and  under  a  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  200/.,  to  be  paid  and  payable  to  the  said 
G. Bucknell  therefore;  and  that  he  the  plaintiff  th^i  ac- 
eepted  the  said  demise,  and,  under  and  by  virtue  thereof, 
afterwards,  and  before  the  said  time  when  &c.,  to  wit,  on 
the  day  and  year  last  above  mentioned^  entered  into  the 
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R^nde 


DenMirrer. 


said  close  in  which  &;c.^  with  the  appurtenances^  and  be- 
came and  was  possessed  thereof^  and  continued  so  possessed 
firom  thence  until  the  defendants  afterwards^  and  during 
the  continuance  of  the  said  demise^  to  wit^  at  the  said  time 
when  &c.^  of  their  own  wrongs  and  in  firaud  and  violation 
of  the  said  agreement^  broke  and  entered  the  said  close^ 
and  committed  the  said  several  trespasses  in  the  first  count 
of  the  declaration  mentioned^  in  manner  and  form  as  the 
plaintiff  had  above  in  that  behalf  complained  against  the 
defendants — ^verification. 

Rejoinder^  that  G.BuckneU  did  not  demise  or  let  the 
said  close  in  which  &c.  unto  the  plaintiff^  in  manner  and 
form  as  the  plaintiff  had  above  in  his  said  replication  to 
the  said  third  plea  alleged — concluding  to  the  country. 

General  demurrer,  and  joinder.  The  points  intended  to 
be  relied  on  in  support  of  the  demurrerj  were — "  that  the 
rejoinder  traversed  what  was  not  alleged  by  the  replication^ 
that  is  to  say^  that  G.  Bucknell  demised — ^that  it  traversed^ 
not  the  facts  alleged,  but  an  inference  and  concliuion  of 
law  resulting  from  such  facts — and  that  it  involved  a 
denial  which  the  defendants  were  estopped  from  making, 
viz.  of  the  authority  of  the  defendant  Boutcher  to  demise. '^ 


Channett^  Seijeant,  in  support  of  the  demurrer,  sub- 
mitted, that  it  was  not  competent  to  the  defendant  to 
traverse  in  his  rejoinder  a  fact  not  alleged  in  the  replica- 
tion— Bedell  v.  LuU,  Yelverton,  151 ;  that  the  traverse  was 
too  large,  a  defect  which  might  be  taken  advantage  of  on 
general  demurrer — Crosse  v.  Hunt,  Garth.  99 ;  and  that  the 
defendant  Boutcher  was  estopped  firom  denying  that  he 
had  authority  to  demise,  which  in  effect  he  did. 

Manning,  Seijeant,  contra,  was  stopped  by  the  court. 


TiNDAL,  C.  J. — The  legal  effect  of  the  replication  is,  to 
set  up  a  demise  by  BuckneU,  and  therefore  the  traverse  is 
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not  too  large.    At  all  events^  it  is  not  bad  on  general  de-         1842. 
nunier. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant. 


SisoN  V.  Kidman*  ffedmegdiw, 

DJan.  26M. 
EBT  against  one  of  two  makers  of  a  joint  and  several  To  debt  on  a 

promissory  note  for  15/.  payable  on  demand  to  the  plaintiff.  iS°promiMorV 
Pica,  that  the  note  in  the  declaration  mentioned  was  "**^  ^^  **\* 

^  P^yec  agunst 

and  is  a  promissory  note  made  by  the  defendant  and  one  one  of  the 

A*    I  _.  makerii  the 

6.  Wat^  but  that  neither  before  nor  at  the  time  of  mak-  defendant 
ing  the  said  note  was  the  defendant  Uable  to  the  plaintiff  ?u^|"lhat*he' 
fi»  Ae  said  sum  of  15/.,  and  that  the  said  note  was  made  •«"«*  *>»  np*« 

as  lurety  only 

and  signed  by  the  defendant  at  the  request  of  the  said  for  a  debt  due 
G.  Watt,  and  for  the  security  to  the  plaintiff  of  the  said  sum  from  on^  G^w., 
of  15/.,  then  due  and  owing  from  the  said  G.  Watt  to  the  "J  '**"**• 

"  never  naa  any 

plaintiff,  of  which  the  plaintiff  then  had  notice ;  and  that  v«iue  or  coui- 
the  defendant  never  had  any  value  or  consideration  for  the  note :  the  pUin- 

•m^  ««f-*  tiff  replied  that 

«<»  note-  the  defendant 

Beplication— that  the  defendant  had  value  and  con-  >>*d  value  and 

^  ^  consideration 

sideration  for  the  said  note,  to  wit,  of  the  amount  of  the  for  the  note:-* 
said  note.    General  demurrer,  and  joinder.  murrer,  that 

the  plea  dis- 
closed nothing 

Siephen,  Seijeant,  in  support  of  the  demurrer. — The  ^^^^^^^^^ 
question  is,  whether,  under  the  circumstances  disclosed  mainuining 
upon  this  record,  debt  will  lie.  To  entitle  the  plaintiff  to 
maintjiin  this  form  of  action,  there  must  be  privity  of  con- 
tract :  whereas  the  plea  here  discloses  a  mere  collateral 
hahiUty,  as  surety  for  the  principal  debtor,  which  cannot 
be  the  subject  of  an  action  of  debt.  FoMter  v.  JoUy^  1  C. 
M.  ft  B-  703, 5  Tyr.  209,  Clarke  v.  WiUtm,  8  M.  &  Welsby, 
20B^  and  Ahbot  v.  Hendricks,  2  Scott,  N.  B.  188,  1  Man.  & 
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1842.  Or.  791,  are  authorities  to  shew,  that,  in  an  action  by  the 
payee  against  the  maker  of  a  promissory  note,  thongfa  it 
is  not  competent  to  the  defendant  to  controvert  or  vary 
by  parol  the  contract  that  appears  on  the  face  of  the  note, 
he  may  shew  that  there  was  no  consideration^  or  that  the 
consideration  has  failed.  [Maule,  J. — Do  you  contend,  that, 
if  the  defendant  were  the  sole  maker  of  the  note,  it  would 
be  any  answer  to  the  action  to  say  that  it  was  given  to 
secure  the  debt  of  a  third  person  ?]  Wherever  it  is  made 
to  appear  that  the  party  sued  is  not  the  party  primarily 
liable,  debt  will  not  lie.  The  objection  goes  to  the  con- 
sideration only.  laMitton's  Case,  Hardres,485,in  an  action 
for  100/.  upon  a  bill  of  exchange  accepted,  the  plaintiff 
declared,  that,  by  the  custom  of  England,  if  a  merchant 
send  a  bill  of  exchange  to  another  merchant  to  pay  money 
to  another  person,  and  the  bill  be  accepted,  that  he  who 
accepts  the  bill  does  thereby  become  chargeable  with  the 
sum  therein  contained;  and  that  a  certain  merchant  drew 
a  bill  of  exchange  upon  the  defendant,  payable  to  the 
plaintiff,  which  bill  the  defendant  accepted,  per  quod  actio 
accrevit :  and,  upon  nil  debet  pleaded,  a  verdict  passed  for 
the  plaintiff:  whereupon  it  was  moved  in  arrest  of  judgp- 
ment,  that  an  action  of  debt  lies  not,  ''  because  there  is 
no  privity  betwixt  the  plaintiff  and  defendant,  nor  any 
contract  in  deed  or  in  law;  and,  where  these  fail,  debt 
lieth  not— vide  19  Hen.  6;  Dyer,  21 ;  1  Rol.  594.  Where 
goods  are  delivered  to  another  at  the  request  of  a  third 
person,  debt  lies  not  upon  a  promise  to  pay  for  them,  nor 
an  indebitatus  assumpsit :  otherwise,  when  money  is  re- 
ceived to  another  man's  use;  as,  when  a  sheriff  levies 
money  upon  an  execution,  though  he  make  no  return  of 
it,  debt  lies  against  him,  because  he  levied  and  received  it 
to  the  plaintiff's  use :  and  the  law  creates  a  contract  there, 
but  not  in  our  case.''  The  Lord  Chief  Baron  Hale  said  : 
"  This  is  a  case  of  weight  and  concern  for  the  fdture,  and 
deserves  consideration.      Declarations  upon  bills  of  ex- 
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diange  have  often  Taried:   sometimes  declarations  liaye         1842. 
been  upon  a  custom  amongst  merchants  only^  without  lay- 
ing an  express  promise :  afterwards  they  came  to  declare 
upon  an  assumpsit.    And^  after  all^  if  an  action  of  debt 
win  lie,  it  will  be  a  short  cut^  and  pare  off  a  long  redtaL 
Ear,  if  debt  lies,  a  man  may  declare  upon  a  bill  of  exchange 
accepted  in  debt,  or  in  an  indebitatus  assumpsit,  for  so 
mack  money.     But  for  the  plaintiff's  inserting  the  custom 
of  the  realm  into  his  declaration  here,  I  hold  that  to  be 
mere  superfluity  and  redundancy,  which  does  not  vitiate 
the  declaration.    And,  without  doubt,  if  the  common  law 
or  the  custom  of  a  place  create  a  duty,  debt  lies  for  it 
without  more  ado;  as  in  the  case  of  a  toll  due  by  custom — 
20  Hen.  7.  1 ;  and  so  in  cases  of  a  certain  sum  due  by 
costom  for  pound-breach  to  the  lord  of  a  manor,  or  to  a 
gaoler  for  bar  fees — ^vide  21  Hen.  7.    But  the  great  ques- 
tion here  is,  whether  or  no  a  debt  or  duty  be  hereby 
raised;  tar,  if  it  be  no  more  than  a  collateral  engagement 
or  prcnmse,  debt  lies  not;  as  in  the  case  that  has  been 
dted,  of  goods  deUvered  by  A.  to  B.,  at  the  request  of  C, 
whidiC.promisethto  pay  for  if  the  other  does  not;  for,  in 
that  case,  a  debt  or  duty  does  not  arise  betwixt  A.  and  C, 
but  a  collateral  obligation  only.    In  our  case  the  accept- 
ance of  the  bill  amounts  clearly  to  a  promise  to  pay  the 
money;  but  it  may  be  a  question  whether  it  amounts  to  a 
debt  or  nof    And  ultimately  it  was  held  that  debt  lay 
not,  "for  that  the  acceptance  does  not  create  a  duty,  no 
more  than  a  promise  made  by  a  stranger  to  pay  &c.  if  the 
creditor  will  forbear  his  debt.    And  he  that  drew  the  bill 
continues  debtor,  notwithstanding  the  acceptance,  which 
makes  the  acceptor  liable  to  pay  it.    And  this  course  of 
accepting  bills  being  a  general  custom  amongst  all  trades 
both  within  and  without  the  realm,  and  having  everywhere 
that  ^ect  as  to  make  the  acceptor  subject  to  pay  the  con- 
tents, the  conrt  must  take  notice  of  that  custom :  but  the 
eostom  does  not  extend  so  fiur  as  to  create  a  debt,  only 
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1842.  makes  the  acceptor  onerabilis  to  pay  the  money/'  That 
decision  is  adopted  by  Lord  Holt  in  Brown  v.  London,  1 
Mod.  285, 2  Keb.  695,  718,  758,  822,  and  also  in  Steward 
V.  Hodges,  Skinner,  382,  846.  To  entitle  the  plaintiff  to 
ipi|intAin  debt,  not  only  must  there  be  privity  of  contract^ 
but  there  mnst  also  be  a  consideration  arising  between  the 
parties.  Randall  v.  Bigby,  4  M.  &  Welsby,  130,  is  an  ex- 
tremely strong  anthority  upon  this  point:  there,  lands 
were  enfeoffed  to  R.  H.  and  the  defendant,  to  the  use, 
intent,  and  purpose  that  the  plaintiff,  his  heirs  and  assigns 
for  ever,  should  receive  and  take  out  of  the  lands  a  yearly 
rent  of  63/.  payable  half-yearly ;  and  the  defendant  coven- 
anted with  the  plaintiff  that  B.  H.  and  the  defendant, 
their  executors,  &c.,  or  some  or  one  of  them,  would  pay  or 
cause  to  be  paid  to  the  plaintiff,  his  heirs  and  assigns,  the 
said  yearly  rent  at  the  terms  appointed  for  payment  there- 
of; and  it  was  held  that  the  plaintiff  could  not  sue  the  de- 
fendant in  debt  for  arrears  of  the  annuity.  [Maule,  J. — 
That  turned  upon  the  construction  which  the  court  put 
upon  the  instrument.  But,  how  can  we  construe  this  as 
a  collateral  engagement?  The  case  seems  to  me  to  be 
much  more  like  that  of  Evans  v.  Jones,  5  M.  &  Welsby, 
295,  where  it  was  held  that  debt  lies  on  an  absolute  co- 
venant by  A.  to  pay  on  a  certain  day  a  sum  certain  due 
from  B.  on  mortgage] .  It  is  difficult  to  perceive  any  well- 
founded  distinction  between  this  case  and  Randall  v.  Righy: 
there,  the  annuity  was  created  by  the  very  deed  which  con- 
tained the  covenant,  and  yet  the  court  held  that  debt  lay 
not.  Parke,  B.,  there  says :  "  No  doubt  this  covenant  is 
collateral  or  in  gross  in  one  sense,  that  it  does  not  run 
with  the  land  or  rent ;  for  that  MUnes  v.  Brandt,  5  M.  & 
Sel.  411,  is  an  authority:  but  it  is  also  collateral  in  the 
sense  contended  for  by  Mr.  Wightman,  that  it  is  not  a 
covenant  to  perform  any  direct  duty,  but  only  a  collateral 
one  to  secure  payment  of  the  rent.  Upon  this  undertaking 
an  action  of  covenant  is  the  proper  remedy,  in  which  the 
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plaintiff  will  recover  by  way  of  damages  the  amount  actually  1842. 
in  arrear.  The  case  falls  therefore  within  the  principle  of 
the  authority  referred  to  in  Viner's  Abridgment,  Debt  (D), 
aad  ranges  itself  also  with  that  of  the  lessor  and  lessee 
after  assignment  of  the  estate,  as  decided  in  Thursby  v. 
PbaU,  1  Sid.  401,  1  Saund.  230,  and  in  MiOs  v.  Auriol, 
2  H.  Blac.  433.  This  covenant  is  collateral  in  that  sense 
abo,  and  is  not  like  a  covenant  to  pay  a  sum  of  money, 
irhich  becomes  a  direct  duty  firom  the  defendant  to  the 
plaintiff."  The  law  will  always  look  to  the  party  substan- 
tially liable,  regard  being  had  to  the  consideration.  Speak- 
ing of  the  case  of  Bishop  v.  Young,  2  B.  &  P.  78,  Bayley,  J., 
in  delivering  the  judgment  of  the  court  in  Priddy  v.  Hen- 
6rey,  1  B.  &  C.  674,  3  D.  &  R.  165,  says :  *'  What  is  the 
principle  upon  which  that  case  was  decided?  Evidently 
this,  that  where  there  is  a  privity  (independently  of  any 
aecority)  between  the  parties,  and  the  debtor  undertakes, 
not  for  another's  debt,  but  for  his  own,  not  to  a  stranger, 
but  to  the  creditor,  and  he  enters  into  a  contract  to  pay 
that  debt,  specifying  therein  that  he  enters  into  it  for  that 
debt,  an  action  of  debt  lies.''     Here  there  is  no  privity. 

Starkg,  Serjeant,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — ^When  the  defendant  signed  the  promis- 
sory note  he  entered  into  a  new,  original,  and  immediate 
contract  with  the  plaintiff,  which  created  sufficient  privity 
between  them  to  entitle  the  plaintiff  to  maintain  an  action 
of  debt.  Evans  v.  Jones,  5  M.  &  Welsby,  295,  puts  an  end 
to  all  doubt  upon  the  subject. 

Ekskine,  J. — I  am  of  the  same  opinion.  Here  is  a  very 
good  consideration  for  the  defendant's  undertaking. 

Maule,  J. — ^I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  The  case  seems  to  me  to  be  per- 
fectly free  from  doubt. 

Judgment  for  the  plaintiff. 

▼OI-  !▼.  F  F  * 
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1842. 

Wednesdayy 
Jan,  2(jih. 

The  court 
granted  a  rule 
for  judgment 
against  the 
casual  ejector, 
though  the  de- 
claration was 
not  intituled  in 
any  court — the 
notice  requir- 
ing the  tenant 
to  appear  in 
the  Common 
Bench. 


Doe  d,  Gibson  v.  Roe. 

Stephen,  Seijeant,  moved  for  judgment  against  the 
casual  ejector.  The  declaration  was  not  intituled  in  anj 
court:  but,  inasmuch  as  the  notice  at  the  foot  required 
the  tenant  to  appear  in  her  Majesty's  court  of  Common 
Bench,  the  learned  Serjeant  submitted  that  the  omission 
was  not  material. 

Per  Cubiam. — The  notice  cures  the  defect :  the  party 

could  not  be  misled. 

Rule  absolute. 


Shepherd  v.  Pybus. 

A.SSUMPSIT  upon  an  implied  warranty  on  the  sale  of 
a  barge. 
The  declaration  stated,  that,  theretofore,  to  wit,  on  tlie 


Jan.2XUh. 

A  declaration 
in  case  stated 
that  the  defend- 
ant had  sold  to 

barge,  the  same  14th  May,  1838,  the  defendant  and  plaintiff  agreed  as  fol* 

barge  bulu'by  lows,  that  is  to  Say,  the  defendant  agreed  to  sell  to  the 

the  defendan^t,  plaintiff  and  the  plaintiff  agreed  to  buy  a  new  barge,  then 

fendaat  induced  lying  at  the  defendant's  wharf,  for  the  sum  of  6752.,  the 

purchue  such  Said  barge  to  be  rigged  and  fitted  out  with  all  necessary 

ra^ng^"That  s^rcs,  in  the  same  manner  as  the  new  barge  sold  by  the 

the  barge, being  defendant  to  the  plaintiff  two  years  then  ago,  and  the 

a  new  barge,  '^     ■  '*  -o  # 

was  reoiotutbiy   plaintiff  agreed  to  pay  for  the  said  first-mentioned  barge  as 
fit  for  lite/" 
and  then  aver- 
red that  the 
barge  was  not 
reasonably  fit 
for  use,  and 
stated  special 

damage  as  the  consequence  of  the  breach  of  such  warranty : — Held,  that  the  warranty  alleged 
in  the  declaration  being  one  that  is  implied  by  law,  the  sale,  though  under  a  written  contraict 
containing  no  words  of  warranty,  must  be  taken  to  have  been  made  subject  to  such  warranty. 
But  that  the  breach  was  pot  sustained  by  evidence  that  the  barge,  though  fit  for  ordhuay  taae» 
was  not  fit  for  the  particular  purpose  for  which  the  plaintiff  required  it,  viz.  to  carry  cement, 
notwithstanding  the  defendant  at  the  time  of  the  contract  kntw  that  the  plaintiff  required  it  for 
that  purpose. 


follows,  that  is  to  say,  to  place  into  the  hands  of  the  defend- 
ant the  barge  bought  of  him  two  years  then  ago,  with  all 
the  materials  and  stores  as  when  purchased  by  the  plain.- 
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tiff,  at  the  price  of  400/.,  and  to  pay  the  remaining  27SL  1842. 
by  lus  promissory  note  at  twelve  months^  date,  bearing  in- 
terest at  the  rate  of  5  per  cent,  per  annum,  the  said  note 
to  be  joined  in  by  his  son  Charles  Shepherd :  Averment, 
that  the  defendant,  by  then,  to  wit,  on  the  said  14th 
May,  in  the  year  aforesaid,  falsely  and  fraudulently  war-  Wamnty. 
ranting  the  said  first-mentioned  barge,  being  a  new  barge, 
taut  made  and  buUt  by  the  defendant,  to  be  reasonably  fit 
for  use,  caused  and  procured  the  plaintiff  to  agree  as  afore- 
said, and  sold  and  disposed  of  the  said  first-mentioned 
barge  to  the  plaintiff  as  aforesaid  upon  the  terms  in  that 
behalf  aforesaid ;  that  afterwards,  to  wit,  on  the  25th 
June,  in  the  year  aforesaid,  in  pursuance  of  the  said  sale 
of  the  first-mentioned  barge,  and  of  the  said  agreement  in 
that  behalf,  the  defendant  delivered  the  said  first-men- 
tioned barge  to  the  plaintiff  as  the  purchaser  thereof  as 
afiHnesaid,  and  the  plaintiff  as  such  purchaser  thereof  as 
aforesaid  then  accepted  and  received  the  same  of  and  from 
the  drfendant;  that  the  plaintiff,  in  pursuance  of  the  said 
agreement  in  that  behalf,  then  placed  into  the  hands  of 
the  defendant,  who  then  accepted  and  received  of  the  plain- 
tiff at  the  said  price  of  400/.,  the  said  barge  which  was  to 
be  placed  in  the  hands  of  the  defendant  as  aforesaid,  with 
all  the  materials  and  stores  as  when  purchased  by  the 
plaintiff,  and  that  the  plaintiff  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  paid  to  the  defendant  the  remaining 
275/.  by  soch  promissory  note  as  aforesaid,  and  which  said 
note  was  joined  in  by  the  plaintiff's  son  the  said  Charles 
Shepherd  according  to  the  said  agreement  in  that  behalf: 
whereas  in  truth  and  in  fact  the  said  first-mentioned  barge  Brcaeb. 
was  not  at  the  time  of  the  said  warranty  and  sale  thereof 
as  flifinesaid,  or  when  the  same  was  delivered  to  the  plaintiff 
as  aforesaid,  reasonably  fit  for  use;  but,  on  the  contrary 
thereof,  the  same  barge  was  at  those  times  leaky  and  in  a 
had  and  leaky  condition  and  unfit  for  use :  By  means 
whereof,  not  only  the  last-mentioned  barge  became  and 

ff2 
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1842.  was  of  little  or  no  use  or  value  to  the  plaintiff^  but  also 
thereby  and  by  means  of  divers  large  quantities  of  water 
leaking  and  entering  into  the  last-mentioned  barge  by 
reason  of  the  same  being  in  such  bad  condition  and  so  unfit 
SpecUldamage.  £^y  ^^^^  ^  aforesaid,  divers  large  quantities  of  cement,  to  wit, 
fifty  casks  of  cement,  and  twenty  tons  weight  of  cement  c^ 
the  plaintiff  of  large  value,  to  wit,  of  the  value  of  lOOl,, 
which  the  plaintiff  was  carrying  and  conveying  by  and  in. 
the  last-mentioned  barge,  became  and  were  greatly  wetted, 
damaged,  and  wholly  spoiled ;  and  also  by  means  of  the 
premises  the  plaintiff  was  not  only  put  to  a  great  expense, 
to  wit,  an  expense  of  100/.,  and  became  liable  to  pay  a 
lai^e  sum  of  money,  to  wit,  the  sum  of  100/.,  for,  in,  and 
about  the  surveying  and  examining  of  the  last-mentioned 
barge  and  endeavouring  to  render  the  same  fit  for  use,  and 
for  the  wages  of  divers,  to  wit,  three  persons  by  him  em- 
ployed in  and  about  the  navigating  and  managing  of  the 
last-mentioned  barge,  but  for  divers  long  spaces  of  time 
whilst  he  was  causing  the  last-mentioned  barge  to  be  sur- 
veyed and  examined,  and  whilst  he  was  endeavouring  to 
render  the  same  fit  for  use,  lost  and  was  deprived  of  all 
use  and  benefit  of  the  last-mentioned  barge,  and  thereby 
and  otherwise  by  means  of  the  premises  the  plaintiff  had 
been  and  was  greatly  injured  and  damnified. 
Fmi.  The  defendant  pleaded — ^first,  not  guilty — secondly,  that 

l^^nt!^^  he  did  not  agree  to  sell  to  the  plaintiff,  nor  did  the  plain- 
tiff  agree  to  buy  of  the  defendant  the  said  bai^  in  the 
declaration  in  that  behalf  mentioned  upon  the  terms  in 
the  declaration  specified,  in  manner  and  form  as  therein 
TrtTeneofthe  alleged;  Concluding  to  the  country — thirdly,  that  he  did 
waiTMity.  ^^^^  ijy  warranting  the  said  barge  to  be  reasonably  fit  for 
use,  cause  and  procure  the  plaintiff  to  agree  as  in  the 
declaration  mentioned,  and  sell  and  dispose  of  the  said 
barge  to  the  plaintiff,  in  manner  and  form  as  in  the  declar* 
ation  was  in  that  behalf  alleged;  concluding  to  the  country. 
Issue  thereon. 
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The  cause  was  tried  before  Tindal^  C.  J.,  at  the  sittings  1842. 
in  London  after  Trinity  Term,  1840.  The  facts  that  ap- 
peared in  evidence  were  as  follow : — ^The  plaintiff  was  a 
mannfactnrer  of  cement  residing  at  Faversham  in  Kent, 
and  having  a  wharf  in  London :  the  defendant  was  a  tim- 
ber-merchant and  barge-builder  at  Maidstone.  On  the 
14th  May,  1838,  the  plaintiff  agreed  to  purchase  of  the 
defendant  a  barge  which  was  then  building  and  afloat 
akngaide  the  defendant's  wharf,  where  it  had  been  seen 
by  tiie  plaintiff;  and  the  following  memorandum  was 
thereupon  made  and  signed  by  the  parties: — 

Maidstone,  May  14th,  1838. 
**  Memorandum.  Thomas  Pybus  has  this  day  agreed  to  Contract, 
sell  to  Samuel  Shepherd,  and  the  said  Samuel  Shepherd 
has  'agreed  to  buy,  a  new  barge  now  laying  at  the  said 
Thomas  Pybus's  wharf,  for  the  sum  of  675/.:  the  said 
bsrge  to  be  rigged  and  fit  out  with  all  necessary  stores  in 
the  same  manner  as  the  new  barge  sold  by  Thomas  Pybus 
to  Samuel  Shepherd  two  years  ago.  And  the  said  Samuel 
Shepherd  agrees  to  pay  for  the  said  barge  as  follows,  viz. 
to  place  into  the  hands  of  Thomas  Pybus  the  barge  bought 
of  him  two  years  ago,  with  all  the  materials  and  stores  as 
when  purchased  by  the  said  Samuel  Shepherd,  at  the  price 
of  400/. ;  and  to  pay  the  remaining  275/.  by  his  promissory 
note  at  twelve  months'  date,  bearing  interest  at  the  rate  of 
5  per  cent,  per  annum ;  the  said  note  to  be  joined  in  by 
his  son  Charles  Shepherd.^' 

The  barge  was  afterwards  rigged,  and  was  delivered  to 
ike  plaintiff  towards  the  end  of  June,  the  defendant  know- 
ing the  purpose  for  which  it  was  to  be  used,  viz.  to  carry 
eement  from  the  plaintiff^s  manufactory  at  Faversham  to 
las  wharf  in  London.  Two  voyages  were  made  with  the 
barge  in  July,  and  a  third  in  August,  on  each  of  which 
occaaons  she  was  found  to  make  so  much  water  that  the 
cvgo  was  seriously  damaged;  and  it  was  ultimately  found 
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necessary  to  sheath  her  with  fir  in  order  to  render  her  at 
all  fit  for  carrying  cement. 

On  the  part  of  the  defendant,  it  was  objected  that  this 
evidence  was  not  admissible,  for  that,  no  frand  being 
charged,  and  no  express  warranty,  the  agreement  being  in 
writing,  no  such  warranty  could  by  law  be  implied  as  that 
stated  in  the  declaration :  and  Chanter  v.  Hopkins,  4  M.  & 
Welsby,  399,  was  cited.  It  was,  however,  agreed  that  the 
evidence  should  be  received,  subject  to  the  opinion  of  the 
court  as  to  whether  or  not  it  was  admissible,  and  whether 
under  the  circumstances  the  warranty  stated  in  the  declar- 
ation could  by  law  be  implied :  and  his  lordship  left  it  to 
the  jury  to  say  whether  the  barge  was  at  the  time  of  the 
sale  reasonably  fit  for  use. 

A  verdict  having  been  found  for  the  plaintiff,  damages, 
90/.,  being  the  amount  of  damage  occasioned  to  the  cargos 
on  the  several  voyages,  and  the  expenses  incurred  in  ne- 
cessary repairs — 

Chafmettj  Serjeant,  in  Michaelmas  Term,  1840,  obtained 
a  rule  nisi  to  enter  a  nonsuit  on  the  ground  urged  at  the 
trial,  or  for  a  new  trial  on  the  ground  that  the  verdict  waa 
not  warranted  by  the  evidence. 

Talfourd,  Serjeant  (Hoggins  was  with  him),  in  Easter 
Term  last,  shewed  cause. — ^Whether  or  not  the  seller  of  an. 
article  impliedly  warrants  that  it  is  reasonably  fit  for  the 
purpose  for  which  it  is  sold,  has  repeatedly  been  the  sub* 
ject  of  discussion  in  courts  of  law.  The  last  case  upon  the 
subject  in  this  court — Brawn  v.  Edgington,  ante.  Vol.  2, 
p.  496-*is  precisely  in  point.  There,  the  plaintiff,  a  wine-* 
merchant,  went  to  the  shop  of  the  plaintiff,  a  dealer  in 
ropes,  frc,  to  purchase  a  crane-rope,  telling  him  it  was 
wanted  for  the  purpose  of  raising  pipes  of  wine  from  a 
cellar :  the  defendant,  not  having  a  rope  of  the  proper  di- 
mensions, undertook  to  get  one  made,  and  sent  his  servant 
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to  the  plaintiff^s  premises  to  take  the  measure^  and  after-  1842. 
wards  to  fix  the  rope:  and  the  court  held^  that,  under 
these  drcnmstances,  a  warranty  was  implied  that  the  rope 
shoold  be  fit  and  proper  for  the  purpose ;  and  that  the  de- 
fendant was  liable  in  case  for  consequential  damage  result- 
iug  fiom  the  insufficiency  of  the  rope — he  being  to  be 
considered  as  between  the  parties  the  manufacturer.  The 
Lord  Chief  Justice  thus  states  the  rule : — "  If  a  man  pur- 
diase  goods  of  a  tradesman  without  in  any  way  relying 
upon  the  skill  and  judgment  of  the  vendor,  the  latter  is 
not  responsible  for  their  turning  out  contrary  to  his  ex- 
pectation :  but,  if  the  tradesman  be  informed,  at  the  time 
the  order  is  given,  of  the  purpose  for  which  the  article  is 
wanted,  the  buyer  relying  upon  the  seller's  judgment,  the 
latter  impliedly  warrants  that  the  thing  furnished  shall  be 
reasonably  fit  and  proper  for  the  purpose  for  which  it  is 
required.  This  appears  to  me  to  be  a  distinction  that  is 
fimnded  in  good  sense  and  reason,  and  sustained  by  au- 
&ority/'  There  is  no  essential  difference  between  that 
ease  and  the  present,  or  between  this  case  and  several  of 
the  earlier  ones  dted  in  that  case,  where  the  same  doctrine 
was  held.  In  &ray  v.  Cor,  4  B.  &  C.  108,  6  D.  &  B.  200, 
1  C.  &  P.  187,  the  plaintiff  went  to  the  warehouse  of  the 
defiendants,  who  were  copper  merchants,  but  not  manufac- 
toim,  and  himself  selected  the  sheathing ;  and  the  question 
was  whether  or  not  the  circumstance  of  its  being  sold  as 
eopper  sheathing,  with  knowledge  on  the  part  of  the  de- 
fendants that  it  was  to  be  applied  for  the  purpose  of  cop*- 
pering  the  bottom  of  the  plaintiff's  vessel,  created  an  im- 
plied warranty  that  it  was  fit  for  that  purpose.  At  the 
trial,  Abbott,  C.  J.,  ruled, ''  that,  where  a  commodity  is  sold 
&r  a  particular  purpose,  it  must  be  understood  that  it  is 
reasonably  fit  and  proper  for  that  purpose :''  1  C.  &  P.  186. 
And,  in  delivering  the  judgment  of  the  court,  his  lordship 
wd :  *^  At  the  trial  it  occurred  to  me,  that,  if  a  person 
■old  a  commodity  for  a  particular  purpose,  he  must  be 
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1842.  understood  to  warrant  it  reasonably  fit  and  proper  for  such 
purpose.  I  am  still  strongly  inclined  to  adhere  to  that 
opinion ;  but  some  of  my  learned  Brothers  think  different- 
ly/' Upon  what  grounds  this  difference  of  opinion  rested, 
does  not  appear :  the  rule  for  a  new  trial  was  made  abso- 
lute on  another  point.  In  Jome^  v.  Bright,  8  M.  &;  P.  155, 
5  Bing.  533,  it  was  held,  that,  where  a  person  manu&c- 
tures  an  article,  and  sells  it  for  a  particular  purpose,  the 
law  implies  a  warranty  that  it  is  reasonably  fit  and  proper 
for  that  purpose :  and  that  proposition  was  acceded  to  by 
the  court  of  Exchequer  in  Chanter  v.  Hopkins,  4  M.  & 
Welsby,  899.  So,  in  Laing  v.  Fidgeon,  1  Taunt.  108,  4 
Camp.  169,  it  was  held,  that,  in  every  contract  to  furnish 
manufactured  goods,  however  low  the  price,  it  is  an  im- 
plied  term  that  the  goods  shall  be  merchantable.  And  in 
Gardiner  v.  Gratfj  4  Camp.  144,  it  was  held,  that,  where 
before  or  at  the  time  of  sale  a  specimen  of  the  goods  is  ex- 
hibited to  the  buyer,  if  there  be  a  written  contract  which 
merely  describes  the  goods  as  of  a  particular  denomination, 
this  is  not  a  sale  by  sample;  but  there  is  an  implied  war- 
ranty that  they  shall  be  of  a  merchantable  quality  of  the 
denomination  mentioned  in  the  contract.  Here,  the  plain- 
tiff, when  he  purchased  the  bai^  in  question,  had  no 
means  or  opportunity  to  form  a  judgment  for  himself  as  to 
its  sea-worthiness :  he  could  not  by  merely  looking  at  it 
when  afloat  ascertain  that  the  workmanship  and  materials 
were  such  as  they  ought  to  have  been :  he  necessarily  re- 
lied on  the  character  and  judgment  of  the  seller.  And, 
the  jury  having  found,  upon  evidence  amply  sufficioDit  to 
justify  such  finding,  that  the  bai^  was  not  reasonably  fit 
for  use,  there  is  no  pretence  for  calHng  upon  the  court  to 
interfere  with  their  verdict. 

ChanneU  and  Shee,  Serjeants,  in  support  of  the  role. — 
This  is  not  the  case  of  an  article  made  to  order;  but  ctf  a 
purchase  of  a  specific  chattel  already  finished,  or  nearly  so. 
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and  of  wHicH  the  purchaser  had  actual  inspection  before  1842. 
he  entered  into  the  contract:  and  to  such  a  case  the 
authorities  cited  have  no  application.  No  case  has  dis- 
tinctly decided  that  there  is  no  distinction  to  be  made 
between  a  sale  by  the  manufacturer  and  a  sale  by  any 
other  person.  In  Gray  v.  Cox,  4  B.  &  C.  108,  6  D.  &  B. 
200, 1  C,  &  P.  187,  Jimea  v.  Bright,  8  M.  &  P.  155,  5  Bing. 
533,  and  Brown  v.  Edgmgion,  ante.  Vol.  2,  p.  496,  the  par- 
ticular purpose  for  which  the  article  was  destined  was 
ckarly  pointed  out  to  the  seller,  and  therefore  it  was  held 
that  he  warranted  it  to  be  reasonably  fit  for  that  purpose. 
In  ParkmMon  v.  Lee,  2  East,  814,  it  was  held,  that,  upon  a 
nle  of  hops  by  sample,  with  a  warranty  that  the  bulk  of 
the  commodity  answered  the  sample,  the  law  does  not 
nose  an  implied  warranty  that  the  commodity  should  be 
merchantable,  though  a  fair  merchantable  price  were 
giTen;  and  therefore,  that,  if  there  be  a  latent  defect 
then  existing  in  it,  unknown  to  the  seller,  and  without 
fraud  on  his  part  (but  arising  from  the  fraud  of  the  grower 
from  whom  he  purchased),  such  seller  is  not  answerable, 
thou^  the  goods  turned  out  to  be  unmerchantable. 
6ro0e,  J.,  there  says :  ''  K  an  express  warranty  be  given, 
the  sdUer  will  be  liable  for  any  latent  defect,  according  to 
the  old  law  concerning  warranties.  But,  if  there  be  no 
roch  warranty,  and  the  seller  sell  the  thing  such  as  he  be- 
liefes  it  to  be,  without  fraud,  I  do  not  know  that  the  law 
will  imply  that  he  sold  it  on  any  other  terms  than  what 
passed  in  fact.''  And  Lawrence,  J.,  adds :  '^  I  know  of  no 
aathorily  which  makes  the  seller  liable  for  a  latent  defect, 
where  there  is  no  fraud,  and  no  representation  was  made 
by  him  on  the  subject  to  induce  the  buyer  to  take  the 
thing.''  So,  in  Bbtett  v.  Osborne,  1  Stark.  884,  where  the 
plaintiff  sold  to  the  defendants  a  bowsprit  which  at  the 
time  of  sale  appeared  to  be  perfectly  sound,  but  which, 
after  being  used  some  time,  turned  out  to  be  rotten — ^in 
the  absence  of  fraud,  it  was  held  that  the  plaintiff  was 
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1842.        entitled  to  recover  from  the  defendants  irhat  the  bowsprit 
was  apparently  worth  at  the  time  of  delivery.   [Tlndal,  C.  J. 
This  is  not  like  the  case  of  a  sale  by  handing  over  a 
sample  which  the  seller  has  received  from  another  person, 
where  it  ultimately  turns  out  that  the  commodity  had  a 
defect  the  existence  of  which  was  equally  unknown  both 
to  buyer  and  seller.     Here,  the  defendant  was  the  builder 
of  the  barge.]     Chanter  v.  HopkinSy  4  W.  &  Welsby,  899, 
is  not  to  be  distinguished  from  the  present  case.    There, 
the  defendant  sent  to  the  plaintiff,  the  patentee  of  an  in* 
vention  known  as  ''  Chanter's  smoke-consuming  furnace,'* 
the  following  written  order — '*  Send  me  your  patent  hop- 
per and  apparatus,  to  fit  up  my  brewing  copper  with  your 
smoke-consuming  furnace.    Patent  right,  15{.  15^.;  iron 
work  not  to  exceed  5/.  5^. ;  engineer's  time  fixing,  7s.  6d, 
per  day.''    The  plaintiff  accordingly  put  up  on  the  de- 
fendant's premises  one  of  his  patent  furnaces,  but  it  was 
found  not  to  be  of  any  use  for  the  purposes  of  a  brewery^ 
and  was  returned  to  the  plaintiff.    And  the  court  held  (no 
fraud  being  imputed  to  the  plaintiff)  that  there  was  not 
an  implied  warranty  on  his  part  that  the  furnace  supplied 
should  be  fit  for  the  purposes  of  a  brewery;  but  that,  the 
defendant  having  defined  by  the  order  the  particular  ma- 
chine to  be  supplied,  the  plaintiff  performed  his  part  of 
the  contract  by  supplying  that  machine,  and  was  entitled 
to  recover  the  whole  15/.  16s.,  the  price  of  the  patent 
right.     In  answer  to  an  argument  urged  in  that  case  as  to 
the  seller's  knowledge  of  the  purpose  for  which  the  thing 
was  wanted,  Parke,  B.,  said:  ''The  whole  turns  on  the 
construction  of  the  written  order;  you  cannot  import  any 
addition  into  it  which  is  not  in  writing ;  and  you  do  not 
impute  fraud."    Again,  he  says :  ''  The  written  order  de- 
fines the  thing  that  is  wanted,  viz.  a  smoke-consuming 
furnace  according  to  the  plaintiff's  patent — ^if  that  article 
is  supplied,  the  order  is  complied  with.    The  difference 
between  this  case  and  that  of  Jones  v.  Bright,  is,  that  lier^ 


filLABT  TBBM,  5  VICTOBI^.  448 

the  sabject  of  the  contract  is  defined^  and  defined  accu- 
nJtdj,  by  tbe  buyer.  The  object  for  which  he  wanted  it 
IB  immaterial;  that  is  his  own  afiair,  the  article  being 
accoratdy  defined  independently  of  that  object/'  In 
giTing  judgment.  Lord  Abinger  said :  ''  In  the  present 
cue,  the  question  is,  whether  or  no  the  order  has  not 
been  complied  with  in  its  terms.  What  is  the  order?  It 
is  an  order  for  one  of  those  engines  of  which  the  plaintiff 
WIS  known  to  be  the  patentee;  he  was  not  obliged  to 
know  the  object  or  use  to  which  the  defendant  meant  to 
^ly  it ;  and  it  is  admitted  there  is  no  fraud.  If,  when 
the  plaintiff  received  such  an  order,  he  had  known  it  could 
not  be  so  applied,  and  felt  that  the  defendant  was  under 
some  misapprehension  on  the  subject,  and  that  he  was 
buying  a  thing  on  the  supposition  that  he  could  apply  it 
to  that  use,  when  the  plaintiff  very  well  knew  he  could 
not,  in  that  case  it  might  affect  the  contract  on  the  ground 
of  the  suppression  of  a  material  fact ;  that  might  be  a 
question  for  the  jury.  Or,  if  the  terms  of  the  contract 
were  proposed  by  the  plaintiff  himself,  such  as,  '  I  will 
send  you  one  of  my  smoke-consuming  fiimaces,  which 
dball  suit  your  brewery;'  in  such  case  that  would  be  a 
warranty  that  it  should  suit  a  brewery.  But  in  this  case 
no  fraud  whatever  is  suggested ;  and  the  case  is  that  of  an 
order  for  the  purchase  of  a  specific  chattel,  which  the 
buyer  himaelf  describes,  believing,  indeed,  that  it  will 
answer  a  particular  purpose  to  which  he  means  to  put  it; 
but,  if  it  does  not,  he  is  not  the  less  on  that  account 
bound  to  pay  for  it.  The  seller  does  not  know  it  will  not 
soit  his  purpose,  and  the  contract  is  complied  with  in  its 
terms/'  And  Parke,  B.,  said :  "  The  rule  of  law  is  clear, 
that  you  cannot  add  to  or  diminish  a  vmtten  contract  by 
anything  in  parol  which  may  have  occurred  between  the 
parties.  If,  indeed,  there  has  been  any  fraudulent  repre- 
sentation, the  buyer  may  relieve  himself  from  the  contract 
on  the  ground  of  fraud;  but  here  the  defendant  does  not 
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pretend  to  impute  fraud  to  the  plainti£P.  He  cannot  then 
be  allowed  to  give  parol  evidence  as  to  any  warranty  not 
contained  in  the  agreement  itself;  and  the  question  is 
therefore  reduced  to  the  construction  of  the  words  of  the 
agreement,  as  contained  in  the  order.  Now,  I  agree  with 
the  authority  referred  to  of  Jones  v.  Bright,  that,  if  an 
order  is  given  for  an  undescribed  and  unascertained 
thing,  stated  to  be  for  a  particular  purpose,  which  the 
manu&cturer  supplies,  he  cannot  sue  for  the  price  imless 
it  does  answer  the  purpose  for  which  it  was  supplied/' 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  to  recover  damages  for  the  breach  of  an 
implied  warranty  upon  the  sale  of  a  barge  to  the  plaintiff, 
in  which  the  plaintiff,  at  the  trial  before  me  at  Ouildhall, 
recovered  a  verdict  for  90/.  damages :  and  the  questions  for 
our  decision  were  argued  upon  a  motion  for  a  new  trial, 
first,  upon  a  point  of  law  reserved  at  the  trial,  and,  se- 
condly, upon  the  ground  that  the  verdict  of  the  jury  was 
against  the  evidence. 

The  declaration  was  in  case,  and  in  substance  stated  that 
the  defendant  had  sold  to  the  plaintiff  a  barge,  the  same 
being  a  new  barge  built  by  the  defendant,  and  that  the 
defendant  induced  the  plaintiff  to  purchase  such  barge  by 
warranting  ''that  the  barge,  being  a  new  barge,  was  rea- 
sonably fit  for  use.'*  The  declaration  then  averred,  that, 
in  fact,  the  barge  was  not  reasonably  fit  for  use,  and  stated 
special  damage  as  the  consequence  of  the  breach  of  such 
warranty.  To  this  the  defendant  pleaded — ^first,  not  guilty 
— ^secondly,  a  traverse  of  the  agreement  of  the  defendant  to 
sell  and  of  the  plaintiff  to  buy  the  barge  on  the  terms  stated 
in  the  declaration — and,  thirdly,  a  traverse  that  the  defen- 
dant caused  the  agreement  to  be  made  by  warranting  the 
barge. 

Upon  the  trial,  a  memorandum  of  an   agreement   in 
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writing  between  the  plaintiff  and  defendant  was  given  in  1842. 
eridence^  in  these  words : — "  Thomas  Pybus  has  agreed  to 
sell  to  Samnel  Shepherd^  and  Samuel  Shepherd  to  buy^  a 
new  barge  now  lying  at  Thomas  Pybus's  wharf^  for  the 
som  of  6751. ;  the  said  barge  to  be  rigged  and  fitted  out 
with  all  necessary  stores,  in  the  same  manner  as  the  new 
barge  sold  by  Thomas  Pybus  to  Samuel  Shepherd  two  years 
igo/'  and  then  follows  a  statement  as  to  the  mode  and 
time  of  payment.  It  was  proved  that  the  defendant  was  a 
boat  and  barge-builder,  and  that  the  barge  in  question  had 
been  built  by  him,  and  at  the  time  of  entering  into  the 
oontraGt  was  nearly  finished,  and  was  afloat  on  the  defen- 
dant's premises,  where  it  was  afterwards  rigged  and  fitted 
up  aeoording  to  the  agreement,  and  removed  by  the  plain- 
tiff and  employed  by  him  in  carrying  cement  in  casks  from 
Faversham  to  London,  in  the  way  of  his  trade.  It  was 
abo  proved  that  the  defendant  knew  the  purpose  for  which 
die  barge  was  purchased  by  the  plaintiff;  and  that  the 
barge  upon  trial  was  found  to  be  so  defectively  built  as  to 
let  in  considerable  quantities  of  water,  whereby  a  cargo  of 
cement  had  been  damaged ;  and  that  the  plaintiff  had  been 
obliged  to  incur  expense  in  repairing  the  barge,  and  ren- 
dering it  fit  for  use  in  his  particular  business. 

An  objection  was  made  at  the  trial  to  the  admissibility 
of  this  evidence,  upon  the  ground  that  the  written  contract 
given  in  evidence  contained  no  such  warranty  as  that  stated 
in  the  declaration,  that  no  express  warranty  whatever  had 
been  proved,  and  that  no  such  warranty  could  be  implied 
by  law.  Bat,  by  consent  of  both  parties,  the  evidence  was 
admitted,  subject  to  the  opinion  of  the  court  whether  the 
same  could  be  properly  received,  and  whether,  under  the 
circumstanoes  of  the  case,  the  law  would  imply  the  war- 
ranty stated  in  the  declaration.  And  I  left  it  to  the  jury, 
upon  the  evidence  on  both  sides,  to  say  whether  the  barge 
at  the  time  of  the  sale  was,  in  the  language  of  the  declara- 
tion, reasonably  fit  for  use.    The  jury  having  found  a  ver- 
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1842.  diet  for  the  plaintiff^  a  motion  was  made  for  a  nonsuit  or 
for  a  new  trials  and  two  questions  were  raised  —  firsts 
whether  any  such  warranty  as  that  stated  in  the  declara- 
tion can  under  the  circumstances  of  this  case  be  implied  by 
law — and,  secondly,  whether  the  evidence  supports  the  ver- 
dict of  the  jury  that  such  warranty  has  been  broken. 

As  to  the  ground  of  objection  against  the  admissibility  of 
the  evidence,  that,  the  contract  being  in  writing,  no  such 
warranty  could  be  implied,  we  think  the  distinction  to  be 
taken  is,  that,  where  the  warranty  is  one  which  the  law 
implies,  it  is  clearly  admissible,  notwithstanding  there  is 
a  written  contract.  The  ordinary  case  in  which  an  agree- 
ment to  farm  according  to  the  custom  of  the  country  is 
held  to  apply  to  a  tenancy,  where  the  contract  to  hold  as 
tenant  is  in  writing,  but  is  altogether  silent  as  to  the 
terms  or  mode  of  farming,  affords  a  sufficient  instance  of 
the  general  principle :  and  a  similar  warranty  to  that  now 
in  question  was  held  to  be  implied  in  the  case  of  Gmrdiner 
V.  Oray,  4  Camp.  144.  The  real  question  therefore  is^ 
will  the  law  imply  such  warranty  under  the  circumstances 
of  this  case  ? 

On  the  part  of  the  plaintiff,  it  was  contended,  that,  in 
every  contract  of  sale,  there  is  an  implied  warranty  that 
the  article  sold  is  reasonably  fit  for  the  use  for  which  it 
purports  to  be  designed,  and  that,  in  this  case,  as  the  de* 
fendant  was  the  builder  of  the  barge,  and  knew  the  pur- 
pose for  which  it  was  purchased  by  the  plaLitiff,  the  law 
win  imply  the  warranty  that  the  bai^  was  reasonably  fit 
for  use  with  reference  to  that  purpose ;  and  that  the  evi« 
dence  was  sufficient  to  shew,  that,  in  the  state  in  which 
the  barge  was  delivered  out  by  the  defendant,  it  was  unfit 
for  use  as  a  barge  for  any  purpose,  and  especially  for  the 
purpose  for  which  it  was  sold  :  and  the  cases  of  Brown  ▼• 
Edgingim,  2  Scott,  N.  B.  496,  Gray  v.  Our,  4  B.  &  C.  108^ 
6D.  &R.  200, 1  C.  &  P.  187,  Jones  v.  Bright,  5  Bing.  584, 
8  M.  &  P.166,  Laing  v.  FUfgeon,  6  Taunt.  108, 4  Camp.  169, 
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and  Gardiner  y.  Gray,  4  Camp.  144^  were  cited  and  re-        1842. 
lied  upon. 

On  the  part  of  the  defendant,  it  was  urged  that  this 
case  was  distinguishable  from  that  of  Brawn  v.  Edgingion, 
hy  the  circumstance  that  the  rope  which  was  there  the 
subject  of  dispute  was  to  be  made  or  procured  to  be  made 
by  the  seller  for  the  particular  purpose  pointed  out  bj  the 
purchaser,  who  had  no  opportunity  to  inspect  the  article 
before  it  was  furnished  and  fixed  by  the  seller;  and  that 
the  rope  was  purchased  upon  the  faith  of  the  seller's  skill 
and  knowledge,  and  not  upon  the  inspection  or  judgment 
of  the  purchaser;  upon  which  ground  alone  that  case  was 
dedded :  and  it  was  further  insisted  that,  where,  as  in  the 
pieaent  case,  the  bargain  was  for  a  specific  chattel  of 
which  the  purchaser  had  an  opportunity  to  make  inspec- 
tk>n,  and  which  he  actually  inspected  after  it  had  been 
built  and  before  the  agreement  for  purchase  was  made,  no 
warranty  as  to  the  quality  of  the  article  can  be  implied; 
and  that,  unless  there  be  an  express  warranty  or  fraud 
pioTed,  no  action  can  be  maintained  by  the  purchaser  for 
any  defect  he  may  afterwards  discover  in  the  purchase : 
and  in  support  of  this  position  the  cases  of  Parkmaan  v. 
Lee,  2  East,  314,  and  Biueii  v.  Osborne,  1  Stark.  384,  were 
dted  and  relied  on. 

The  case  of  Parkinson  v.  Lee  was  the  case  of  the  sale  of 
hops  by  sample,  upon  which  the  plaintiff  had  by  the  se- 
cond count  of  his  declaration  engrafted  the  implied  war- 
ranty that  they  should  be  good  sound  and  marketable 
hops :  and  Mr.  Justice  Le  Blanc,  in  leaving  the  case  to  tiie 
jury,  directed  them,  that,  if  they  were  satisfied  that  the 
commodity  at  the  time  of  the  sale  had  such  a  latent  defect 
as  no  prudence  or  skill  of  the  buyer  could  on  inspection 
detect  or  guard  against,  the  plaintiff  was  entitled  to  re- 
cover on  the  implied  warranty  in  the  second  count,  al- 
though the  seller  had  no  knowledge  of  such  latent  defect; 
and  the  plaintiff  had  a  verdict  upon  this  ruling.     The 
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1842.  court  of  King's  Bench^  upon  argument^  with  the  assent  of 
Mr.  Justice  Le  Blanc^  held'  this  direction  to  be  wrong,  and 
set  the  verdict  aside.  But,  if  the  reasons  given  by  Grose,  J., 
and  Lawrence*  3.,  be  examined,  their  opinions  will  not  be 
found  to  affect  the  question  now  before  the  court;  for, 
they  both  lay  great  stress  upon  the  fact  that  the  seller  was 
not  the  grower  of  the  hops,  and  that  the  purchaser,  by  the 
inspection  of  the  sample,  had  as  fiill  an  opportunity  of 
judging  of  the  quality  of  the  hops  as  the  seller  himself. 
And,  in  the  case  of  Bluett  v.  Osborne,  although  Lord  EUen- 
borough  held  that  the  seller  was  not  responsible  for  a 
latent  defect  in  a  bowsprit,  which,  upon  being  cut  up, 
proved  to  be  rotten  in  the  core,  yet  he  expressly  states  hia 
opinion  that  a  person  who  seUs  impliedly  warrants  that 
the  thing  sold  shall  answer  the  purpose  for  which  it  is 
sold.  And  the  decision  of  that  case  is  consistent  with  that 
principle  when  qualified  by  the  reasons  given  in  Parkinson 
V.  Lee;  for,  in  both  cases,  the  purchaser  had  as  full  an  op- 
portunity of  judging  of  the  quality  of  the  articles  pur- 
chased as  the  seller  himself.  But,  in  the  case  now  before 
the  court,  the  subject  of  the  purchase  was  a  barge  built  by 
the  seller  himself,  and  the  purchaser  had  had  no  oppor- 
tunity of  inspecting  it  in  its  progress,  and  the  defects 
which  were  afterwards  discovered  were  not  apparent  upon 
inspection,  and  could  only  be  detected  upon  trial;  and 
therefore  the  two  last-cited  cases  cannot  be  held  to  govern 
the  present. 

Taking,  however,  the  general  rule  to  be  that  which  ia 
laid  down  by  Lord  Ellenborough  in  Bluett  v.  Osborne,  and 
qualifying  it  by  the  decisions  cited  for  the  plaintiff,  we  are 
of  opinion  that  the  warranty  stated  in  the  declaration  may 
at  all  events  be  fairly  implied  from  the  nature  of  the 
transaction  out  of  which  this  action  arises ;  whatever  diffi- 
culty there  might  be  in  implying  a  warranty  that  the 
barge  was  fit  for  the  particular  purpose  for  which  it  was 
intended  by  the  purchaser,  according  to  the  rule  laid 
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down  in  Chanter  v.Hoplm8,41i/[.8cWehhy,ti99.  Indeed)  1642. 
there  was  not  in  this  case  any  evidence  of  distinct  notice 
or  dedaiation  to  the  defendant  at  the  time  the  purchaser 
uupected  the  barge  or  entered  into  the  contract^  of  the 
precise  service  or  nse  for  which  the  barge  was  purchased 
hf  the  plaintiff.  Upon  the  question,  therefore,  whether 
this  verdict  was  against  evidence,  we  are  not  satisfied  that 
the  jury  have  come  to  a  right  conclusion  when  thej  find 
thst  the  barge  was  not  reasonably  fit  for  use  as  an  ordi- 
nary barge,  which  is  the  meaning  and  extent  of  the  waiv 
nuity  laid  in  the  declaration  and  implied  by  law;  and 
tberdare  upon  this  ground  we  think  the  rule  should  be 
•bsoliite  for  a  new  trial;  but,  at  the  same  time,  as  it  was 
not  brought  distinctly  before  the  jury  whether  the  terms 
of  the  warranty  were  only  applicable  to  the  general  use 
of  the  barge,  or  whether  they  extended  to  a  reasonable  fit- 
oesf  £ar  use  for  the  particular  purpose  for  which  it  was  in- 
tended by  the  buyer,  we  think  the  costs  should  abide  the 

event  of  a  new  trial* 

Rule  absolute  accordingly. 


Doe  d.  Paekbr  v.  Thomas.  Friday^ 

Tf  ^  Jan.  28/A. 

HIS  was  an  action  of  ejectment  tried  before  Gumey,  B.,  one  c.  p.  by 

attfe  last  Sussex  Summer  Assiaes,  when  a  verdict  was  Jjl^^p^e!.'** 

fomd  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  n^*«*  to  th«  >■>- 

-  ,  ,      ^  „       .  '  •»  *-  fant  daughter 

01  the  court  upon  the  following  case : —  of  hit  gitter,  in 

The  property  in  question  is  copyhold  of  inheritance,  and  d^Wfee^di^' 
devisable  by  will,  and  Consists  of  three  copyhold  cottages  ^^  ^^"^^5. 
situate  in  Warden's  Buildings,  East  Street,  in  the  manor  taming  any 
off  Baghton.  The  custom  of  the  manor  is  Borough  English,  poueMion  :— 
tobjwt  to  the  free-bench  of  the  widow,  which  is  the  whole  jfad'l'och'a  ^' 

tin  in  law  of 
the  premifes 
devised  aa  to  enaUe  her  heir  to  take  them  from  lier  by  descent. 

vol-  IT.  G  U 


460  IN  THE  COMMON  PLBA8, 

1842.  estate  for  life,  males  being  preferred  to  females  both  in 
lineal  and  collateral  descent.  The  lessor  of  the  plaintiff 
claimed  as  heiress-at-law  of  one  Charles  Parker,  who  died 
seised  of  the  property  in  the  month  of  Febmary,  1817 ; 
and  the  defendant  defended  as  landlord. 

Thomas  Parker,  the  grand&ther  of  the  lessor  of  the 
plaintiff,  died  intestate  in  the  year  1801,  seised  in  fee,  at 
the  will  of  the  lord,  according  to  the  cnstom  of  the  said 
manor,  of  the  premises  in  question,  and  leaving  Eliiabetb, 
his  widow,  and  Charles  Parker  and  George  Parker,  his 
sons,  and  Mary  Parker,  his  daughter,  him  sorviTing.  Ac* 
cording  to  the  custom  of  the  manor  before  stated,  the  pro- 
perty in  question  descended  to  George  Park»,  the  youngnr 
son,  subject  to  the  free-bench  of  the  widow,  Elisabeth. 
At  a  manor  court  held  in  the  year  1815,  the  widow^ 
Elisabeth,  and  George  Parker  (they  having  been  previously 
admitted  thereto),  surrendered  the  property,  for  a  valuable 
consideration,  to  Charles  Parker,  the  elder  brother,  as  the 
purchaser  thereof,  in  fee,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor.  The  said  Charles  Parker  was 
at  the  same  time  admitted  to  the  property  in  question; 
and,  after  surrendering  the  same  to  the  use  of  his  will^ 
which  he  made  as  after  stated,  died  in  February,  1817, 
unmarried  and  without  issue,  seised  of  the  property  in 
question  in  fee-simple,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor.  From  the  time  of  his  admission 
until  the  period  of  lus  death,  the  said  Charles  Parker  was 
in  receipt  of  the  rents  and  profits  of  the  property.  On  the 
81st  October,  1816,  Charles  Parker  duly  made  and  pub<» 
lished  his  will,  devising  as  follows,  subject  to  the  limita- 
tions, conditions,  restrictions,  directions,  and  dedamtiona 
hereinafl;er  mentioned : — 
wm  of  George  ''I  give,  appoint,  devise,  and  bequeath  all  and  every 
my  freehold,  copyhold,  and  leasehold  messuages  or  tene^ 
ments,  lands,  hereditaments,  and  premises  respectively^ 
whatsoever  and  wheresoever,  with  their  appurtenances^ 
according  to  the  nature,  tenure,  or  quality  of  the  same 
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respectively,  and  which  I  or  any  person  or  persons  in  trust  1842. 
for  me,  am  or  are  seised,  possessed  of,  or  entitled  to,  mther 
in  possession,  reversion,  remaind^,  or  expectancy,  and 
over  which  respectively  I  have  a  power  of  appointment  and 
disposition,  nnto  my  said  mother  Elizabeth  Parker  and  my 
said  sister  Mary  Parker  during  their  joint  lives,  without 
impeachment  of  waste,  and  to  the  survivor  of  them  during 
her  life,  without  impeachment  of  waste,  so  and  in  such 
manner,  nevertheless,  that  neither  my  said  mother  or 
sister  during  their  or  her  joint  or  separate  lives  or  life 
shall  sell,  assign,  or  otherwise  dispose  of  their  or  her  estate 
or  the  rents  and  produce  thereof,  nor  incumber  the  same  or 
any  part  thereof,  either  in  possession  or  by  way  of  antid- 
pation,  and  so  and  in  such  manner  and  subject  to  this  con- 
dition, that  the  estate,  right,  or  interest  of  my  said  sister 
at  any  time  in  and  to  my  said  estates,  hereditaments,  and 
premises,  shall  not  be  subject  to  the  right,  control,  or  in- 
terference of  any  husband  she  may  marry,  or  be  liable  to 
his  debts,  contracts,  forfeitures,  or  engagements:  and  I 
direct  that  my  said  sister's  receipt  or  receipts  from  time  to 
time  for  money  expressed  to  be  received  shall  be  good  and 
eflTectual  discharge  or  dischai^es:  and,  in  case  my  said 
sister  shall  depart  this  life  either  in  the  life-time  of  my 
said  mother,  or  after  her  decease,  leaving  lawful  issue,  then, 
from  and  immediately  after  the  decease  of  the  survivor  of 
tikem  my  said  mother  and  sister,  I  give,  appoint,  devise, 
and  bequeath  all  and  every  my  said  freehold,  copyhold, 
and  leasehold  estates,  hereditaments,  and  premises,  unto, 
amongst,  and  equally  between  all  and  every  such  issue,  if 
more  than  one  child,  and  to  their  heirs,  executors,  admi- 
nistrators,  and  assigns,  as  tenants  in  common,  and  not  as 
joint  tenants ;  and,  if  but  one  child,  then  to  such  one,  his 
or  her  heirs,  executors,  administrators,  and  assigns  abso« 
hitely ;  but,  in  the  event  of  my  said  sister's  surviving  my 
said  mother,  and  shall  depart  this  life  without  leaving  law- 
ful issue,  then  I  give,  appoint,  devise,  and  bequeath  all  and 

og2 
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1842.  every  my  said  freehold,  copyhold,  or  leasehold  estates^ 
hereditaments,  and  premises,  unto  such  person  or  persons, 
for  such  estate  and  estates,  parts,  shares,  and  proportions, 
manner,  and  form  as  she  my  said  sister,  whether  married 
or  sole,  and  notwithstanding  coverture,  shall  in  and  by  her 
last  will  and  testament  in  writing,  to  be  by  her  duly  signed 
and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  give,  derise,  bequeathi  appoint, 
or  dispose  of  the  same  estates,  hereditaments,  and  premises 
respectively,  or  any  part  thereof;  and  I  direct  the  said 
estates,  hereditaments,  and  premises  to  pass  and  be  en- 
joyed accordingly:  Yet,  or  in  case  my  said  sister  shall 
depart  this  life  in  the  life-time  of  my  said  mother  without 
leaving  lawful  issue,  then  I  give,  appoint,  devise,  and  be- 
queath the  said  freehold,  copyhold,  and  leasehold  estates, 
hereditaments,  and  premises  unto  such  person  or  persons^ 
and  for  such  estate  and  estates,  parts,  shares,  and  propor- 
tions, manner,  and  form  as  she  my  said  mother  shall  in  and 
by  her  last  will  and  testament  in  writing,  in  like  manner 
to  be  executed  and  attested,  give,  devise,  and  bequeath^ 
appoint,  or  dispose  of  the  same  estates,  hereditaments,  and 
premises  respectively,  or  any  part  thereof:  And  I  direct 
the  said  estates,  hereditaments,  and  premises  to  pass  and 
be  enjoyed  accordingly :  And,  in  default  of  appointment 
by  will  and  testament  either  by  my  said  sister  and  mother 
as  aforesaid,  then  I  give,  appoint,  devise,  and  bequeath  my 
said  estates,  hereditaments,  and  premises  to  the  person  or 
persons,  his,  her,  or  their  heirs,  executors,  administrators^ 
and  assigns  absolutely,  who  vrill  by  law  be  deemed  and  is 
or  are  my  own  right  heirs/' 

The  above-mentioned  wiU  was  duly  executed  to  pass  real 
estates,  and  so  to  pass  the  property  in  question  pursuant 
to  the  said  surrender  to  the  use  of  the  will  of  the  said 
Charles  Parker,  and  according  to  the  custom  of  the  said 
manor.  Upon  the  death  of  the  said  Charles  Parker,  the 
said  Elizabeth  Parker,  his  mother,  and  the  said  Maiy 
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Parker,  his  sister,  entered  upon  the  property  in  qaestion         1842. 
and  into  the  receipt  of  the  rents  and  profits  thereof. 

At  a  court  duly  held  on  the  6th  February,  1824,  the  said 
Elisabeth  Parker,  the  mother  of  the  said  Charles  Parker, 
and  the  said  Mary  Parker,  his  sister,  the  persons  respec- 
tively mentioned  in  the  will  of  the  said  Charles  Parker,  AdmiMion  of 
were  duly  admitted  to  the  property  in  question,  and  from  {!}■*/*""**  ^ 
thence  continued  in  the  receipt  of  the  rents  and  profits  of 
the  property,  and  seised  thereof,  until  the  death  of  the  said 
Elisabeth  Parker,  who  died  in  December,  1826,  leaving 
the  said  Mary  Parker,  her  daughter,  her  surviving. 

On  the  18th  October,  1827,  Mary  Parker  was  married  Marriage  of 
to  the  defendant  James  Thomas.     From  the  time  of  the    "^^^''^  ■"•*•*'• 
death  of  the  said  Elizabeth  Parker  until  the  time  of  the 
death  of  the  said  Mary  Parker,  the  said  Mary  Parker  re- 
crived  the  rents  and  profits  of  the  property.   In  the  month 
of  April,  1829,  the  said  Mary  and  James  Thomas  had  issue 
a  daughter,  Mary  Elizabeth  Thomas,  their  only  child.    In  Her  death, 
the  month  of  June  following  the  said  Mary  Thomas  died 
leaving  her  daughter  Mary  Elizabeth  Thomas  her  surviv- 
ing.  Immediately  upon  the  death  of  the  said  Mary  Thomas,  Entry  of  the 
the  said  James  Thomas  entered  into  possession  of  the  pre-    *'  "* '  *  *'* 


in  question,  and  has  from  that  time  up  to  the  present 
reoeived  the  profits  thereof. 

In  the  month  of  December,  1829,  the  said  Mary  Eliza^  Death  of  m.  e. 
beth  Thomas  died  an  infant  of  the  age  of  eight  months,  dev^Iee!'  ^  ^ 
leaving  Mary  Heather,  the  wife  of  Henry  Charles  Heather, 
and  formerly  Mary  Thomas,  spinster,  and  Martha  Holland, 
the  wife  of  fVancis  Holland,  and  formerly  Martha  Thomas, 
spinster,  her  two  paternal  aunts  (and  who  are  both  now 
living),  her  co-heiresses  at  law,  and  co-heiresses  by  the  cus- 
tom of  the  manor  of  Brighton  (to  wit),  the  said  Mary 
Heather  and  Martha  Holland,  being  the  only  two  sisters 
of  the  whole  blood  of  the  defendant  James  Thomas,  the 
iather  of  the  said  infant  Mary  Elizabeth  Thomas,  and 
which  said  James  Thomas,  Mary  Heather,  and  Martha 
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Lessor  of  the 
plaintiff. 


1842.  HolhmJ,  were  the  three  only  children  of  James  Thomas 
and  Mary  his  wife,  formerly  Mary  Heather,  who  were  mar- 
ried on  the  9th  Apri],  1782. 

In  the  month  of  January,  1815,  the  said  Geoi^  Parker 
(the  yoonger  brother  of  the  said  Charies  Parker),  who  with 
his  mother  Elizabeth  Parker  had  surrendered  to  the  said 
Charles  Paiker,  married  Lucy  WyUie,  who  is  now  Hying. 
He  died  in  the  month  of  September,  1826,  leaving  issue 
Mary  Anne  Parker,  the  present  lessor  of  the  plaintiff,  his 
only  child  and  heir  according  to  the  custom  of  the  manor 
of  Brighton,  and  also  heir  according  to  the  custom  of  the 
same  manor  of  the  said  Charles  Parker,  the  testator,  of 
any  copyhold  estates  held  of  that  manor  which  did  not 
pass  by  his  aboTC-^tated  wiU.  She  attained  the  age  oi 
twenty-<me  on  the  21  st  April,  1889. 
Question.  The  qucstiou  for  the  opinion  of  the  court  was,  whether 

the  lessor  of  the  plaintiff,  Maiy  Anne  Parker,  the  daughter 
of  Geoi^  Parker,  was  entitled  to  recover  the  property  in 
question,  as  the  customary  heiress  of  Charles  Parker,  her 
uncle.  If  the  court  should  be  of  opinion  that  the  lessor  of 
the  plaintiff  was  so  entitled,  then  the  verdict  for  the  plain- 
tiff was  to  stand:  but,  if  the  court  should  be  of  opinion 
that  the  property  in  question  did  not  descend  to  the  lessor 
of  the  plaintiff,  as  tiie  customaiy  heiress  of  the  said  Charlea 
Parker,  then  a  vardiet  was  to  be  entered  for  the  defendant* 
And  it  was  agreed  that  tins  case  should,  on  the  motion  of 
either  party,  be  turned  into  a  special  verdict ;  that  the  copy 
of  the  will  of  Charles  Parker  thereunto  annexed,  and  the 
pleadings  in  the  cause,  should  be  deemed  part  of  the  case^ 
and  that  either  party  should  be  at  liberty  to  refer  thereto; 
and  that  the  pedigree  also  thereunto  annexed  [see  the  op* 
posite  page]  should  be  taken  and  deemed  to  be  a  correct 
pedigree  and  a  part  of  the  case,  and  a  correct  representa- 
tion of  the  state  of  the  respective  families  therein  men- 
tbned  at  the  time  this  action  was  brought ;  and  that  the 
dates  of  the  births,  baptisms,  deaths,  burials,  and 
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ia42.  riftges  of  the  respective  parties  mentioned  in  tlie  respectiye 
pedigrees,  should  be  deemed  and  taken  to  be  the  tme  and 
correct  dates  thereof. 

The  case  was  argued  in  Trinity  Term  last  (16)« 

Thomas. 

Stephen,  Serjeant  {Petersdorff  was  with  him),  for  the 
t.  Actual  tebin  IcssOT  of  the  plaintiff. — 1.  The  principal  question  in  thia 
nramry^l^  case  is,  whether  achud  seisin  in  Mary  Elizabeth  Thomas 
tnumnb^iuTto  [®*^®^  ^  *^®  pedigree  Mary  Thomas],  the  infant  devisee 
her  heir  by       in  fee  Under  the  will  of  her  uncle  Charles  Parker,  was  not 

detceoC* 

necessary  to  make  the  estate  transmissible  to  her  heir  by 
descent,  according  to  the  old  mi|xim  in  Fleta,  Lib.  6,  c.  2, 
§  2,  '^  Sdsina  fiudt  stipitem/^  ^o  doubt  arises  on  the 
construction  of  the  will:  the  estate  is  devised  to  the 
mother  and  sister  of  the  testator  and  the  survivor  of  them^ 
as  joint-tenants  for  life^  remainder  to  the  issue  of  the  sister 
in  fee-simple,  such  issue  taking  as  purchasers :  and^  in  the 
event  of  the  sister  surviving  her  mother  and  dying  without 
leaving  lawful  issue^  a  power  of  appointment  is  given  to 
her,  in  default  of  which  the  estate  is  to  go  to  the  testator's 
own  right  heirs.  The  testator's  sister  died  in  June,  1829, 
and  upon  her  death  her  infant  daughter  took  the  remain- 
der in  fee  as  a  purchaser:  but  she  never  had  actual  seisin. 
The  question  therefore  is,  whether,  under  these  circum- 
stances,  the  defendant  can  make  title  as  heir  to  the  infant. 
In  Littleton,  §  8,  it  is  laid  down,  that,  "  if  there  be  fiither 
and  son,  and  the  father  hath  a  brother  that  is  undo  to  the 


(16)   The  following  were    the  perty  did  not  descend  to  the  1 

poinu  respectiTely  ^narked  for  ar-  of  the  plaintiff  as  the  caatowmry 

gument : —  heirees  of  Charles  Parker,  and  that 

For  the  lessor  of  the  plaintiff—  the  said  Charles  I^ftrker  was  not 
"  The  plaintiff  will  contend  tliat  the  person  last  seised.  The  de- 
she,  as  heiress  at  law  of  Charles  fendant  will  also  contend,  that^ 
Tarker,  th€  parfy  lasi  ieiied  of  the  upon  the  death  of  his  daughter 
inherkanee,  is  entitled  to  the  judg-  Miury  [Elizabeth]  Thomas,  the  e»- 
ment  of  the  court."  tate  descended  to  her  customary 
'  For  the  defendant — **  The  de-  heirs  ex  parte  patemft,  and  not  to 
fendaat  will  contend  that  the  pro-  the  lessor  of  the  plaintifil" 
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smi^  and  the  son  purchase  land  in  fee^aimple^  and  die  I842. 
withoot  issne^  Ihing  his  father,  the  uncle  shall  have  the 
knd  as  heir  to  the  son,  and  not  the  fiither,  yet  the  fiither 
is  nearer  of  blood ;  because  it  is  a  maxim  in  law  that  in« 
heritanoe  may  lineally  descend,  but  not  ascend.  Yet,  if 
the  son  in  this  case  die  without  issue,  and  his  tmcle  enter 
bto  the  land  as  heir  to  the  son  (as  by  law  he  ought),  and 
after  the  unde  dieth  without  issue,  living  the  fitther,  the 
frtber  shall  have  the  land  as  heir  to  the  unde,  and  not  as 
heir  to  the  son,  for  that  he  cometh  to  the  land  by  coU 
htenl  descent,  and  not  by  lineal  ascent/'  ''  For,''  says 
Lend  Coke  (Co.  Litt.  11.  b.),  "  if  the  uncle  in  this  case 
dotti  not  enter  into  the  land,  then  cannot  the  fitther  inherit 
the  land;  for,  there  is  another  mascim  in  law  herrin  im- 
plied, that  a  man  that  daimeth  as  heir  in  fee-simple  to  any 
man  by  descent,  must  make  himself  hdr  to  him  that  was 
last  seised  of  the  actual  fieehold  and  inheritance.  And,  if 
the  nnde  in  this  case  doth  not  enter,  then  had  he  but  a 
fieehold  in  law,  and  no  actual  freehold,  but  the  last  that 
was  seised  of  the  actual  freehold  was  the  son,  to  whom  the 
fiither  cannot  make  himself  heir."  So,  here,  the  infimt  not 
having  entered,  she  had  only  a  freehold  m  hna,  and  no  oe- 
hwl  fireehold;  and  therefore  she  could  not  be  the  root  or 
stodL  from  which  the  fiiture  inheritance  by  right  of  blood 
must  be  derived.  Extraordinary  eflBcacy  was  by  the  old 
law  attached  to  seisin,  the  first  innovation  upon  which  was 
the  late  statute  of  8&4  Wi]1.4,  c  106.  InRaielijgTs  Case, 
it  is  said  (3  Bep.  41.  b.),  that, ''  if  a  man  makes  a  gift  to 
one  and  his  heirs  of  his  body,  and  he  hath  issue  a  son  anda 
daughter  by  one  venter,  and  the  father  dies,  and  the  dder 
son  enters  and  dies,  the  younger  son  shall  inherit  per  formam 
doni,^  for,  he  claims  as  hdr  of  the  body  of  the  donee,  and  •  See  Doe  d. 
Mt  generally  as  heir  to  his  brother;  and  this  is  the  reason  ^hkheb's  T. 
tint  Littleton  saith  [§  8],  quod  possessio  firatris  de  feodo  ^  <ii- 
smplid  fiunt  sororem  esse  haeredem :  in  which  rule  every 
wcvd  is  to  be  observed:  First,  thfit  the  brother  ought  to 
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1842.       riages  of  the  respective  partis        ^  and  freehold,  dtiber  by 
pedigrees,  should  be  den^  ^^Msion  of  another ;  bat,  if, 

correct  dates  thereo^  ,^  by  the  possessioii  of  another. 

The  case  was  a^-       ^^;^^ds  to  him,  the  brother  of  the 
*""""•  f^j^-  «^d  therefore,  if  land,  rent,  ad- 

SUphen,  F  ^^^i*  to  the  elder  brother,  and  he  dies 
t.  Actaaifeitio  IcssOT  of  t^  ^'/^^/llim  made  into  the  land,  or  receive  the 
iTeciL^ylr  case  is,  ^^^to  the  church,  the  yonnger  brother  shaU 
^Mnlb^iw^to  [®*^®^  ^^tiie  reason  thereof  is,  that,  of  all  heredita- 
her  heir  by  in  f  ^  posscssion,  hc  who  cUdms  such  hereditaments 
^^°  *  r         /fought  to  make  himself  heir  to  him  who  was  last 

jiiseiaed,  as  it  is  held  11  H.4. 11.     1  Ass.  27.    84 
€lO.    19  E.  2.    Qnare  Impedit,  177.   45  E.  8. 18.  and 
^'ttleton,  cap.  1.''    The  doctrine  of  possessio  fratris,  there- 
jhte,  rests  upon  the  same  general  principles.    And  this 
role  has  a  distinct  application  to  copyholds.    "  The  de- 
scents of  jcopyhold  of  inheritance  are  guided  and  directed 
by  the  rules  of  the  common  law,  as  well  as  the  creation  of 
oc^yhold  estates  " — Coke's  Ck^yholder,  116 :  Brow9^$  Caae, 
4  Sep.  22.  a.    So,  in  Foxe  y.  Smith,  I  Freem.  45,  it  is  laid 
down  generally  that  it  is  entry,  and  not  admittance,  that 
makes  the  possessio  fratris  of  a  copyholder.    In  Gilbert'a 
Tenures,  158,  the  rule  is  thus  laid  down :  ''  Since  by  cos- 
torn  an  estate  at  will  is  descendible,  the  descent  is  ordered 
and  governed  by  the  rules  of  the  common  law.    For,  those 
reasons  that  govern  the  descents  at  common  law  are  drawn, 
from  the.nature  of  descent  and  disposition  of  estates  after 
the  owner's  death;  and  are  grounded  upon  those  reaaona 
that  seem  to  warrant  such  a  disposition  of  the  estate,  and 
are  not  taken  from  the  nature  of  the  land  or  thing  that  is 
disposed  of,  and  therefore  may  as  well,  and  with  as  good 
reason,  be  applied  to  the  disposition  of  copyhold  as  free- 
hold estates;  since  it  is  not  the  nature  of  the  thing  dis- 
posed of  that  is  to  rule  or  govern  either  in  one  case  or  i& 
the  other.    And  therefore,  where  a  copyholder  by  licenoe 
made  a  lease  for  yean^  and  the  lessee  entered,  and  the 


Thomas. 
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'ogiatne  a  son  and  a  daughter  by  one  ren*        1842. 
another,  thai  the  eldest  son  dies :  ad- 
.ghter  of  the  whole  blood  shall  inherit; 
session  of  the  lessee  for  yearn  was  the  pos- 
ae  elder  brother,  who  may  have  possession 
^-  .imittance;  for  in  that  case  he  was  not  admitted;  for, 

.  be  reasonable  in  such  case  at  common  law  to  keep 
die  inheritance  oot  of  the  half  blood,  so  it  is  in  copyhold 
otoles.  Bat,  if  the  brother  do  not  get  possession,  the 
arter  cannot  inherit;  for,  then  he  hath  only  a  right  to  the 
knds  as  representative  of  his  father,  which  right  she  is  not 
capable  of  having,  because  she  is  not  representative  of  the 
fiither.  But,  when  he  has  gotten  possession,  he  hath  then 
an  estate  in  the  lands  descendible  to  him  and  his  heirs, 
and  the  sister  is  his  heir;  and,  though  he  has  the  lands  as 
rqnesentative  of  his  father,  yet  he  hath  them  to  him  and 
Us  own  representatives.  But,  when  he  never  got  posses- 
akm,  he  never  executed  the  power  he  had  of  taking  the 
hods  to  him  and  his  representative;  so  that  this  power 
derolves  upon  the  jrounger  son  as  representative  of  his 
fiilher ;  for,  the  law  gives  the  estate  to  him  and  his  repre* 
tentative,  who  is  representative  of  the  dead  person.  Now, 
whea  he  that  is  representative  to  the  dead  person  doth  not 
get  actual  possession,  and  so  vest  the  estate  in  him  and 
Us  heirs,  he  hath  no  power  over  the  lands,  and  therefore 
can  make  no  lease  or  disposition  of  them  by  feoffinent; 
beoanse,  though  he  hath  a  right  to  be  absolute  owner  of 
the  lands,  yet  is  he  not  actually  so  till  entry,  because  till 
then  in  &ct  he  hath  no  possession^  and  therefore  there  is 
no  reason  by  a  fiction  of  law  to  create  him  a  possession. 
And  so  he  never  having  had  the  lands  to  him  and  his  re- 
presentative, he  must  take  that  is  representative  to  the 
dead  person,  which  is  the  younger  brother;  and  this  also 
nu^  be  a  reason  why  he  that  claims  by  descent  must 
make  himself  heir  to  him  that  was  last  actually  seised  of 
thefreehold.''    And  in  Jenk. Cent. 242,  pL 26,  it  is  said 
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.lg42.        that ''  the  law  de  poflaessione  firatris  is  for  the  aiater  of  the 
whole  blood  to  be  heir  to  her  brother,  and  not  the  jounger 
brother  of  the  half  blood :  the  reason  is,  eveiy  heir  of  fee- 
simple  in  demesne  ought  to  make  himself  heir  to  him  who 
last  died  seised."   Sir  W.  Blackstone,  Book  2,  c.  14,  treat- 
ing of  title  by  descent,  p.  208,  says :  "  The  first  rale  is, 
that  inheritances  shall  lineally  descend  to  the  issue  of  the 
person  last  aetualfy  seised,  in  infinitum ;  but  shall  nerer 
lineally  ascend.    No  person  can  be  properly  such  an  an- 
cestor as  that  an  inheritance  in  lands  or  tenements  can  be 
derived  from  him,  unless  he  hath  had  actual  seisin  of  such 
lands,  either  by  his  own  entry,  or  by  the  possession  of  his 
own  or  his  ancestor's  lessee  for  years,  or  by  receiving  rent 
firom  a  lessee  of  the  freehold :  or  unless  he  hath  had  what 
is  equivalent  to  corporal  seisin  in  h^editaments  that  are 
incorporeal;  such  as  the  receipt  of  rent,  a  presentation  to 
the  church  in  case  of  an  advowson,  and  the  like.    But  he 
shall  not  be  accounted  an  ancestor,  who  hath  had  only  a 
bare  right  or  title  to  enter  or  be  otherwise  seised.    For, 
the  law  requires  this  notoriety  of  possession  as  evidence 
that  the  ancestor  had  that  property  in  himself  which  is 
now  to  be  transmitted  to  his  heir.    Which  notoriety  hath 
succeeded  in  the  place  of  the  antient  feudal  investiture, 
whereby,  while  feuds  were  precarious,  the  vassal  on  the 
descent  of  lands  was  formerly  admitted  in  the  lord's  court 
(as  is  still  the  practice  in  Scotland),  and  there  received  his 
seisin,  in  the  nature  of  a  renewal  of  his  anoestor'a  grant, 
in  the  presence  of  the  feodal  peers :  till,  at  length,  when 
the  right  of  succession  became  indefeasible,  an  entry  on 
any  part  of  the  lands  within  the  county  (which  if  disputed 
was  afterwards  to  be  tried  by  those  peers),  or  other  noto- 
rious possession,  was  admitted  as  equivalent  to  the  formal 
grant  of  seisin,  and  made  the  tenant  capable  of  trans- 
mitting his  estate  by  descent.    The  seisin  therefore  of  any 
person,  thus  imderstood,  makes  him  the  root  or  stock 
from  which  all  future  inheritance  by  right  of  blood  must 
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be  derived :  which  is  very  briefly  expressed  in  this  maxim^'         18421 

'  Seisina  fkdt  stipitem.'''    Lord  Coke  (Co.  litt.  281.  a.) 

notes  '*a  diversity  between  a  seisin  to  canse  possessio  fra- 

trisy  be,  for  there  is  required  a  more  actual  ieism,  and  a 

seisin  to  maintain  a  writ  of  right.''    To  hold,  therefore, 

that  the  defendant  in  this  case  can  make  title  as  heir  to 

ibe  infimt  devisee,  would  be  to  violate  a  fundamental  rule 

of  the  law  of  real  property.    That  a  seisin  by  devise  is 

only  a  seisin  in  law,  is  clear  firom  Co.  Litt.  111.  a.,  240.  b., 

and  Bubn  v.  Heylock,  Cro.  Car.  200. 

2.  Assuming  actual  seisin  of  the  devisee  to  be  necessary  2.  Entry  of  her 
for  the  purpose  of  transmitting  the  inheritance  to  her  heir,  actual  MUioTof 
the  entry  of  the  infant's  fitther,  and  the  perception  of  pro-  ^^^  ^"^'* 
fits  by  him,  as  stated  in  the  case,  clearly  did  not  in  law 
amount  to  an  actual  seisin  of  the  infant.  He  was  not 
tenant  by  the  curtesy,  his  wife  having  only  been  tenant 
for  life ;  nor  was  he  guardian  in  socage  (see  Litt.  §  128  and 
Mr.  Hargrave's  note,  59,  thereon),  for,  the  infiant  took  by 
purchase — a  case  for  which  the  law  has  not  provided.  He 
must  therefore  be  considered  as  a  mere  trespasser — an 
abatcH*,  or  disseisor.  In  Rolle's  Abridgment,  Disseisin  (I.), 
pL  8,  it  is  said :  '<  Si  home  enter  claimant  come  guar- 
dein  Ion  il  nest  guardein,  il  est  un  disseisor."  And  see 
Co.  Litt  258.  a.,  271.  a.  It  is  enough  in  the  present  case 
to  say,  that,  for  anything  that  appears,  the  £Bither  did  not 
enter  in  the  name  of  the  infant. 

ChoHnell,  Serjeant  {Peacock  was  with  him),  for  the  de-  i.  Actual  leUin 
fimdant. — 1.  The  defendant  is  entitled  to  the  premises  in  "^e  d^^tw^k- 
qoestion  as  the  heir  of  Mary  Elizabeth  Thomas,  notwith-  i»g  by  purch»e. 
rfi^iy^^wg  her  death  before  entry  and  without  obtaining  any 
•etoal  seisin  or  possession — ^the  rule  relied  upon  on  the 
part  of  the  lessor  of  the  plaintiff  applying  only  where  the 
party  takes  by  descent,  and  not  where  he  takes  as  a  pur- 
diaser,  by  devise.     In  Watkins  on  Descents,  4th  edit. 
p.28  et  seq.,  it  is  said,  that,  ''  With  respect  to  copyhoUs, 


460  ^„^*  rt.«A8, 


^'^ 


1842.        th  j^to^'t  use  of  A.  in  fee,  and  A.  die 

''     ^^^  ^^tbe  heir  of  A.  shall  be  admitted;  and 


^     ^^^^f^seion,  he  shall  be  mbydemxni  from  the 
J^  JZ^  iridcli  the  admittance  relates/'    "  So,  in  case 
^  f^'f^^^'  ^  ^^'  and  A.  die  after  the  demor,  without 
^^  /^gftr  made  any  actual  entry  himself;  yet  his  heir 
^^t^i  ^^^  "^^  ^<^  ^  descent  (though  the  devisee 
J^bat  a  seisin  in  law).     So  also,  on  a  devise  by  custom 
^re  the  statutes  of  Hen.  8,  the  heir  of  the  devisee  might 
^sve  had  a  writ  of  ex  gravi  quserelft,  if  the  devisee  had 
died  after  the  devisor,  and  before  entry."    "  In  case  the 
ancestor  takes  bp  purchase,  he  may  be  capable  of  transmit- 
ting the  property  so  taken  to  his  own  heirs,  withont  any 
actual  possession  in  himself;  but,  if  the  ancestor  liim«ft1f 
takes  by  descent,  it  is  absolutely  necessary,  in  order  to 
make  him  the  stock  or  terminus  firom  whom  the  descent 
should  now  run,  and  so  enable  him  to  transmit  such  here- 
ditaments to  his  own  heirs,  that  he  acquire  an  actual  seism 
of  such  as  are  corporeal,  or  what  is  equivalent  thereto  in 
such  as  are  incorporeal;  or  that  he  exert  some  act  of 
ownership  over  such  as  are  in  reversion  or  remainder  ex* 
pectant  upon  an  estate  of  freehold.    For,  though  the  heir 
of  the  person  to  whom  the  fine  sur  cognisance  de  droit 
tantum  &c.  was  levied,  or  to  whom  the  surrender  was 
made,  though  the  heir  of  the  party  to  the  exchange  wlio 
died  before  entry,  of  the  devisee,  of  the  remamder-man,  or 
of  the  purchaser,  shall  succeed  to  the  hereditaments  of 
their  respective  ancestors  by  descent,  though  those  ancestors 
had  never  had  any  actual  seisin;  yet,  in  order  to  enable 
them  to  turn  the  descent,  and  transmit  such  hereditamests 
to  their  awn  heirs,  it  la  indispensably  necessary  that  soch 
persons  who  so  succeed  by  descent  gain  an  at^ual  pontB* 
sion,  or  what  is  equivalent  thereto,  in  the  respectiTO  pre- 
mises; otherwise  they  shall  descend,  not  to  their  h^irs  (as 
such),  but  to  those  who  shall  be  able  to  show  themaelTes 
the  right  heirs  of  such  first  piirchliat0r ;  without  any  regard 
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to  any  intermediate  person  who  was  never  in  tlie  actual  1849. 
possession  of  such  hereditaments/'  And  this  is  materially 
fortified  by  the  language  of  the  statute  8  &  4  WilL  4^ 
C.106(17).  InDoeA.  Winder y.  Lawe9,  7  Ad.  kB.  195, 
2  N.  &P.  195j  a  copyholder  in  fee  devised  to  his  wife  S. 
freehold  estates  named  in  the  will^  together  with  person- 
alty (making  her  sole  executrix),  to  be  freely  possessed  and 
enjoyed  by  her  during  her  life,  remainder  over  to  children  j 
and,  if  they  died  before  S.,  to  be  disposed  of  by  SJb  will. 
J.^  the  devisor's  heir-at-law,  never  was  admitted,  nor  sur- 
rendered to  the  use  of  his  will.  Before  the  statute  55 
Geo.  8,  c.  192,  he  devised  all  his  copyhold  to  S.  in  fee,  and 
he  died  iu  S.'s  lifetime,  after  that  statute  passed.  S.  was 
admitted  after  the  death  of  the  first  devisinr  and  after  the 
maldng  of  J.'s  will,  but  before  his  death,  to  hold  according 
to  the  first  will.  It  was  held  that  J.'s  devise  passed  the 
copyhold  to  S.,  even  assuming  J.  not  to  have  been  virtually 
admitted;  but  that  also  the  admittance  of  S.,  the  tenant 
fi^r  life,  operated  as  an  admittance  of  J.,  the  reversioner. 
The  argument  urgedonthepartof  the  lessor  of  the  plaintiff 
goes  to  preclude  the  possibility  of  an  infant  taking  by  pur- 
chase, and  dying  under  age,  transmitting  the  inheritance. 
2.  Assuming  that  actual  seisin  on  the  part  of  the  infimt  2.  Entry  of  the 

fiither  a  luffi- 

(17)  The  2nd  section  enacts,  have  been  the  purchaser  thereof  the  devisee. 
"  that,  in  every  case,  descent  shall  unless  it  shall  be  proved  that  be 
be  traced  from  the  purchaser ;  and,  inherited  the  same,  in  which  case 
to  the  intent  that  the  pedigree  may  the  person  from  whom  he  inherited 
never  be  carried  further  back  than  the  same  shall  be  considered  to 
the  circumstances  of  the  case  and  have  been  the  purchaser,  unless  it 
the  natore  of  the  title  require,  the  shall  be  proved  that  he  inherited 
perMn  laH  eutiiied  to  the  land  [an  the  same  ;  and  in  like  manner  the 
«zpffestioowhichbys.l  isdedared  last  person  from  whom  the  land 
to  extend  *  to  the  last  person  who  shall  be  proved  to  have  been  in* 
had  a  right  thereto,  whether  he  did  herited  shall  in  every  case  be  Con- 
or did  not  obtain  the  possession  or  lidered  to  have  been  the  purchaser, 
the  receipt  of  the  rents  and  pro-  unless  it  shall  be  proved  that  he  in<* 
fits  thereof]  shall,  for  the  pur-  herited  the  same.'' 
poses  of  thb  act,  be  considered  to 
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1842.  devisee  was  necessary  in  order  to  render  the  inheritance 
transmissible  to  her  heir,  there  has  in  this  case  been 
actual  seisin  by  the  infant  The  case  states,  that,  npon 
the  death  of  Mary  Thomas,  the  mother  of  the  infant  devi- 
see, the  defendant,  her  father,  entered  into  possession,  and 
took  the  rents  and  profits  of  the  estate.  This  entry  by 
the  natural  giiardian  of  the  in£Emt  was  a  sufficient  entry  by 
herself  so  as  to  make  her  the  root  or  stock  whence  the  fu- 
ture inheritance  by  right  of  blood  must  be  derived.  The 
fiftther,  being  the  next  of  blood  to  whom  the  inheritance 
could  not  descend,  may  be  considered  as  her  guardian  in 
socage,  an  entry  by  whom  would  constitute  a  sufficient 
seisin  in  the  in&nt— Co.  Idtt.  88.  b.,  89.  a. ;  Goodiiik  d. 
Newman  v.  Neuman,  8  Wils.  616;  Doe  d.  Bamett  y.  Keen, 
7  T.  B.  886;  Watkins  on  Descents,  4th.  edit.,  p.  56. 

Stephen,  Seijeant,  in  reply. — It  is  perfectly  clear  that 
guardianship  in  socage  cannot  be  where  the  infant  is  in  by 
purchase.  Littleton,  in  section  128,  treating  of  tenure  in 
socage,  says,  ^'  If  the  tenant  have  issue  and  die,  his  issue 
being  within  the  age  of  fourteen  years,  then  the  next 
friend  of  that  heir  to  whom  the  inheritance  cannot  descend 
shall  have  the  wardship  of  the  land  and  of  the  heir  until  the 
age  of  fourteen  years,  and  such  gardeine  is  called  garddne 
in  socage.''  Mr.  Hargrave's  note  thereon  is  as  follows : — 
"  Here  the  word  heir  is  significant ;  for,  it  seems  to  import 
that  guardianship  in  socage  can  be  of  heirs  only.  However, 
though  it  was  always  clear  that  guardian  in  chivaby  could 
only  be  on  a  descent,  yet  some  have  doubted  whether  ward- 
ship in  socage  might  not  be  where  the  infant  was  in  by 
purchase.  This  point  was  agitated  so  late  as  the  28th  and 
29th  of  Charles  the  Second,  when  the  court  held  that 
guardianship  in  socage  was  equally  confined  to  a  descent 
with  guardianship  in  chivalry.  Quadring  v.  Dotms,  2  Mod. 
176.  Viner's  Abridgment,  Gtuxr^Banand  Ward,  (I.),  pL  19.'' 
When  the  law  established  guardianship  in  socage,  it  had  no 
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foresight  of  estates  by  devise.  Goodiiile  d.  Newman  v.  Neun        1842. 

num,  8  Wils.  516^  turned  entirely  upon  the  character  which 

the  widow  there  sustained :  the  court  held  that  the  son  was 

actuiUly  seised  because  his  mother  teas  guardian  in  socage* 

It  is  to  be  inferred  from  that  case  that  the  court  inclined 

to  hold^  thati  if  the  possession  of  the  mother  was  not  the 

possession  of  the  daughters,  it  would  be  a  disseisin.    Lord 

Chief  Justice  De  Orey,  in  delivering  the  judgment  of  the 

court  after  the  second  argument,  says :  ''  It  was  objected 

that  the  mother,  being  in  one  house,  and  receiving  the 

rents  of  the  others,  was  a  disseisor,  or  that  it  was  in  the 

election  of  the  daughters  to  make  it  a  disseisin.    Cro.  Car. 

808.    And  that,  if  one  enters  as  guardian  who  is  not  so, 

he  is  a  disseisor.    Bol.  Abr.  DUgeisin,  (I),  pi.  8«    In  answer 

to  this  the  facts  in  the  case  are,  that  the  mother  continued 

in  possession  from  the  death  of  her  husband,  received  the 

rents  under  leases,  her  possession  was  general,  it  doth  not 

appear  that  she  ousted  the  daughters  or  made  any  actual  or 

particular  claim,  she  might  continue  in  the  house  by  qua«^ 

rantine  which  continued  until  the  son  was  bom,  and  the 

entry  of  one  is  the  esitry  of  the  others  who  have  right  to 

enter.  1  Rol.  Abr.  740,  741.    It  is  to  be  observed  that 

the  title  of  the  daughters  expired  on  the  birth  of  the  son, 

before  any  election  to  make  the  mother  a  disseisor  was 

made,  that  the  law  wiU  not  presume  a  wrong ;  there  neveif 

was  any  determination  that  the  mother's  entry  or  posses-^ 

■ion  was  by  wrong  in  a  case  like  this,  and  it  is  impossible 

to  aappose  in  this  case  that  the  whole  rents  and  profits  of 

the  premises  in  question  were  not  applied  by  the  mother  to 

the  common  use  of  the  daughters,  herself,  and  the  infant 

ton ;  indeed,  if  the  mother  had  entered  as  guardian  \^  the 

danghters,  she  not  being  their  guardian,  it  would  have 

been  a  disseisin;  so,  if  she  had  entered  for  her  dower, 

when  it  was  not  assigned  to  her;  the  possession  of  the 

mother  and  daughters  was  the  possession  of  the  daughters, 

VOL.  IV.  H  H 
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1842.        and  when  the  son  was  bom  the  estate  was  dirested  out  of 
the  daughters  and  not  before,  then  the  son  was  in  actual 
possession  and  seisin  of  the  premises  by  his  mother^  who 
had  a  right  to  the  possession  as  being  his  guardian  by  law, 
namely,  the  person  next  of  blood  to  whom  the  inheritance 
cannot  descend,  her  possession  was  the  possession  of  her 
son.    8  Rep.  42.  Moore,  126/'    The  simpk  question  in 
Doe  d.  Bameti  y.  Keen,  7  T.  B.  886,  was,  whether  a  seisin 
of  one  of  two  co-parceners  operated  as  a  sdsin  of  both. 
The  doctrine  of  disseisin  by  election  is  confined  to  incor- 
poreal hereditaments — Litt  §§  688,  689.    At  all  events, 
that  doctrine  cannot  apply  to  the  case  of  a  child  dying  at 
the  age  of  eight  months.    The  passage  dted  fiom  Watkias 
on  Descents,  p.  66,  evidently  refers  to  an  entry  by  one 
chdming  to  be  guardian ;  and  the  passage  in  the  same  book, 
p.  82,  where  it  is  said,  that ''  in  case  the  ancestor  takes  4y 
purchase^  he  may  be  capable  of  transmitting  the  property 
so  taken  to  his  own  heirs,  without  any  actual  possesion  in 
himself,''  is  not  sustained  by  any  authority ;  and  it  is  op^ 
posed  to  the  maxim  "  Seisina  facit  stipitem :"  at  least,  it 
cannot  apply  to  the  case  of  a  devisee.    The  rule  nndoubt<* 
edly  does  not  apply  to  a  taking  by  remainder  or  executory 
devise;  Co.  Copyh.  96;  LiUwich  r.JURttan,  Cra  Jac.604; 
2  Sanders  on  Uses,  62.    In  Littleton,  §  167,  it  is  aaid : 
<^Also,  in  some  boroughs,  by  the  custom,  a  man  may 
devise  by  his  testament  his  lands  and  tenementa  which  he 
hath  in  fee-simple  within  the  same  borough  at  the  time  of 
Ids  death;  and,  by  force  of  such  devise,  he  to  whom  such 
devise  is  made,  after  the  death  of  the  devisor,  nm^  enter 
into  the  tenements  so  to  hun  devised,  to  have  and  to  hold 
to  him  after  the  form  and  effect  of  the  devise,  withoat  any 
lively  of  seirin  thereof  made  to  him,  ftc/'    Upon  which 
Ixird  Coke  observes :  "  In  the  ease  of  a  devise  by  will  of 
lands  whereof  the  devisor  is  seised  in  fe^  ihefreekoU  or 
intereet  inJaw  is  in  the  devisee  brfore  he  doth  enter,  and 


The  defendant,  indeed^  farther  contends,  that,  if  any 
aetoal  aeisin  of  a  devisee  is  necessary  for  the  purpose  of 
tiansmittuig  the  inheritance  to  his  heir,  in  this  case  thit 
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in  that  case  nothing  (having  regard  to  the  estate  or  interest  1842. 
devised)  descendeth  to  the  heir.  But,  if  the  heir  of  the 
devisor  entreth  and  holdeth  the  devisee  out,  he  may  either 
enter,  as  Littleton  here  saith,  or  have  his  writ  called  ex 
gravi  qnsereU.'^  Again,  in  Co.  Litt.  240.  b.,  it  is  said, 
''  If  a  man  be  seised  of  lands  in  fee,  and  by  his  last  vrill  in 
writing  deviseth  the  same  to  another  in  fee,  and  dieth, 
after  whose  decease  the  freehold  in  law  is  cast  upon  the 
devisee,  and  the  heir,  before  any  entry  made  by  the  de- 
visee, entreth,  and  dieth  seised,  this  descent  shall  not 
take  away  the  entry  of  the  devisee,  for,  if  the  descent,  which 
is  an  act  in  law,  should  take  away  his  entry,  the  law  should 
bar  him  of  his  right,  and  leave  him  utterly  without  re- 
medy." These  authorities  clearly  shew  that  there  is  no 
actual  possession  in  the  case  of  a  devisee  before  entry,  but 
that  the  devisee  has  only  a  freehold  in  law;  which  is  not 
sufficient  to  render  him  the  root  or  stock  whence  the  in- 
heritance must  be  derived. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court 
In  this  case  the  lessor  of  the  plaintiff  claims  the  premises 
in  question  as  heir-at-law  of  Charles  Parker,  on  the  ground 
that  Charles  Parker  was  the  person  last  actually  seised 
thereof  and  the  ancestor  from  whom  by  law  the  title  by 
descent  must  be  deduced:  the  defendant,  on  the  other 
hand,  contends  that  Charles  Parker  having  by  his  will 
devised  the  premises  in  fee  to  Maiy  Elizabeth  Thomas,  the 
infimt  daughter  of  his  sister,  h^  the  defendant,  is  entitled 
to  hold  the  premises  as  her  heir,  notwithstanding  that  she 
died  before  entry  and  before  obtaining  any  actual  seisin  or 
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Aeiual  seisin 
neoessary  where 
the  party  has 
succeeded  to  an 
inheritance  by 


184f^.  entry  of  the  infant's  father,  and  the. perception  of  the 
profits  by  him,  as  stated  in  the  case,  amounts  in  law  to  an 
actual  seisin  of  the  infant  herself.  But  we  hold  it  unneces- 
sary to  give  an  opinion  upon  this  point,  as  we  think  the 
first  position  of  the  defendant  is  right — that  the  devisee 
in  fee  has,  without  an  actual  entiy,  such  a  seiian  of  the 
premises  devised  as  will  enable  his  heir  to  take  from  him 
by  descent;  and  consequently  that  the  heir-at-law  of  the 
devisor  in  this  case  is  not  entitled  to  recover. 

It  is  the  clear  result  of  all  the  authorities,  that,  wherever 
a  party  has  succeeded  to  an  inheritance  by  descent,  he 
must  obtain  an  actual  seisin  or  possession,  as  contradis- 
tinguished from  a  seisin  in  law,  in  order  to  make  himself 
the  root  or  stock  from  which  the  future  inheritance^  by 
right  of  blood,  must  be  derived ;  that  is,  in  other  words, 
in  order  to  make  the  Estate  transmissible  to  his  heirs.  It 
will  be  quite  sufficient  to  refer  to  the  maxim  in  Meta, 
**  Seisina  facit  stipitem,''  and  to  the. well-known  doctrine 
of  possessio  fratris,  without  citing  any  express  authorities 
upon  this  point. 

-  But  the  case  now  under  consideration  does  not  arise 
upon  the  right  of  the  heir  claiming  from  an  ancestor  who 
himself  took  by  descent  and  died  before  actual  seuin,  but 
upon  the  right  of  one  who  claims  as  heir-at-law  of  a  de- 
visee, that  is,  of  a  purchaser,  but  who  dies  before  actoal 
seisin :  and  the  question  is,  whether  the  inheritance  under 
such  circumstances  is  to  be  claimed  firom  such  devisee  as 
the  person  last  seised,  or  from  the  devisor;  and  we  are  of 
opinion  that  the  inheritance  descends  to  the  heir-at-law  of 
the  devisee. 

The  authorities  relied  upon  on  the  part  of  the  lessor  of 
the  plaintiff  appear  to  us  by  no  means  to  support  the  pro- 
position for  which  he  contends;  for,  as  to  the  passage  in 
Littleton,  §167.  Littleton,  §  167,  where  speaking  of  devises  by  custom,  he 
lays  it  down  'Uhat  he  to  whom  the  devise  is  made^  after. 


but  not  where 
he  takes  by  ife- 
vtse. 
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tiie  death  of  the  devisor^  may  enter  into  tiie  tenements  de-  1842. 
yiaei,  to  have  and  to  hold  to  him^  after  the  form  and  effect 
of  the  devise^  without  any  livery  of  seisin  thereof  to  be 
made  to  him/^  &c.^  it  cannot  be  said  to  intend,  or  even  to 
imply,  that  there  is  any  necessity  for  such  entry  in  order 
to  render  the  estate  transmissible  to  the  heirs  of  the  de- 
visee, nor  is  any  such  proposition  there  under  consider- 
ation; it  means  no  more  than  to  point  out  the  remedy  by 
entry  which  the  devisee  has,  in  case  the  heir  of  the  devisor 
keeps  him  out.  And,  again,  the  reference  to  Co.  Litt.  CaLittS40.b. 
240.  b.,  where  it  is  said,  that,  ''  upon  the  decease  of  the 
densor,  the  freehold  in  law  is  cast  upon  the  devisee,  and, 
if  the  heir  before  any  entry  made  by  the  devisee  entreth 
and  dieth  seised,  this  descent  shall  not  take  away  the  entry 
of  the  devisee,"  carries  the  argument  no  further,  as  it  does 
not  touch  the  question  relating  to  the  heir  of  the  devisee. 
And,  as  to  the  case  of  HtUm  v.  Heylock,  Cro.  Car.  200, 
which  was  relied  upon  on  the  part  of  the  plaintiff,  it  ap- 
pears, on  consideration,  to  be  an  authority  in  &vour  of  the 
defendant.  In  that  case  a  devise  was  made  to  an  infant  in 
fee,  and,  after  the  death  of  the  devisor,  his  son  and  heir 
enters  and  levies  a  fine  with  proclamations,  in  the  lifetime 
of  the  infant,  who  after  dies,  being  within  age,  the  wife  of 
the  defendant  Keylock  being  his  sister  and  heir :  and  the 
court  held  the  fine  and  non-claim  should  bar  the  husband 
and  all  claiming  under  him,  and  the  wife  herself  during 
the  coverture,  but  the  wife  shall  have  new  five  years  after 
the  death  of  her  husband.  Now,  in  that  case,  there  is  no 
statement  that  the  infant  entered,  so  as  to  make  his  sister 
his  heir :  on  the  contrary,  the  argument  proceeds  on  the 
assumption  that  the  infant  never  entered  in  fact ;  and,  in- 
deed, if  such  entry  had  been  made,  the  freehold  would 
have  been  in  the  infant,  and  the  fine  might  have  been 
avoided  by  the  plea„  partes  finis  nihil  habuerunt.  The 
inference,  therefore,  to  be  drawn  from  that  case,  is,  that 
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1842.        entry  in  iact  is  not  necessaiy  to  enabk  the  heir  of  a  defisee 
to  take  by  descent. 

But  more  direct  authorities  in  support  of  this  podtion 
are  not  wanting.    The  hmg^uage  used  by  Hale^  C.  3.,  in 
his  History  of  the  Common  Law,  ch.  11,  seems  to  point 
at  the  very  distinction  now  under  consideration,  between 
the  taking  by  purchase  and  the  taking  by  descent    ''The 
last  actual  seisin,''  he  says,  "  in  any  ancestor,  makes  him 
as  it  were  the  root  of  the  descent,  equally  to  many  intents 
as  if  he  had  been  a  purcJuuer/'    To  which  may  be  added 
the  authority  of  the  very  learned  treatise  on  the  law  of  de* 
scents  by  the  late  Mr.  Watkins — see  Watkins  on  Descents^ 
4th  edit.,  p.  28,  with  the  references  there  made.    And 
further,  Fitzherbert's  Natura  Brevium,  199,  200,  on  the 
writ  of  Ex  gravi  qu8Brel&,  affords  the  inference  that  such  is 
the  law.    That  writ,  as  it  is  well  known,  lies  where  a  man 
devised  lands  or  tenements  in  any  city  or  borough,  or  ia 
gavelkind,  where  such  lands  were  devisable  by  will  time 
out  of  mind,  in  order  to  compel  the  execution  of  the  devise. 
And  we  know  from  Co.  Litt.  111.  a.,  "  that,  after  an  actual 
possession,  this  writ  lieth  not;  for,  then  the  devine  may 
have  his  ordinary  remedy  by  the  common  law.    But  Fits* 
herbert  gives  one  instance  of  the  writ  where  it  is  applicable 
in  place  of  a  formedon  in  the  descender,  in  tenements  de- 
vised, upon  the  deforcement  of  the  heir  of  the  devisee,  in 
which  writ  there  is  no  statement  of  any  entry  or  seisin  in 
fact  of  the  devisee;  and  that  this  difference  in  the  state- 
ment of  title  is  not  made  without  consideration,  is  manifiest 
from  the  note  which  follows,  viz.  "  And  it  seemeth,  that^ 
when  the  tail  is  once  executed  by  force  of  the  devise,  in  the 
tenant  in  tail,  or  in  the  tenant  for  term  of  life,  that  then 
he  in  the  remainder,  or  heir  of  tenant  in  tail,  may  have  a 
formedon  in  the  descender  by  the  course  of  the  common  law, 
after  the  statute  of  Westminster  the  2nd,  according  to  the 
common  form,  upon  a  gift  made  in  tail  by  deed :''  for,  a 
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tamedcm  in  remainder  does  not  lie  without  alleging  esplees        1842. 

in  the  particolar  tenant :  see  the  Begistnun  Brevinm^  244, 

345.    It  follows,  therefore,  from  these  authorities,  that  the 

heir  of  the  devisee  in  tail  may  maintain  a  writ  ex  gravi 

qncerelfi,  without  alleging  any  esplees  to  be  taken  by  the 

devisee  i  and,  as  the  remedy  by  aitry  and  that  by  the  writ 

ex  gravi  qusereld  are  placed  by  Lord  Coke  on  the  same 

foundation — see  Co.  Litt.  111.  a. — ^it  seems  to  be  law,  that 

a  person  may  make  himself  heir  to  the  devisee,  without 

alleging  esplees  in  such  devisee,  or  any  actual  seisin  by 

him.     Thie  inheritance,  therefore,  in  this  case  must  be 

daimed.finom  the  devisee  as  the  person  last  seised,  and 

consequently  the  heiir  of  the  devisor  is  tot  entitled  to 

recover.   We  therefore  direct  the  verdict  to  be  entered  for 

tiie  defendant. 

Verdict  for  the  defendant. 


Goss  and  Another,  Assignees  of  Francis  Williams, 

a  Bankrupt,  v.  Quinton.  Friday, 

^j^  Jan.  28th. 

X  HIS  was  an  action  of  trespass  brought  by  the  plaintiffii  in  tresptss  by 

Edward  Goss  and  Edward  Charles  Clarke,  assignees  of  the  bankrapt  for^ 

estate  and  effects  of  Frauds  Williams,  a  bankrupt,  against  ^^^addlr!^ 

the  defondant,  for  seizing,  taking,  and  carrying  away  a  cer-  ^^  piaintiA,  in 

tain  ship  and  a  certain  rudder  of  the  plaintiffs  as  assignees  the  taking,  pro- 

as  aforesaid,  of  great  value,  to  wit,  of  the  value  of  4,000/.  nliDation  of  the 

defendant  be- 
fore the  com- 
■kinionen  under  the  fiat,  in  which  that  fact  was  admitted.  In  this  examination  was  set  out 
an  agreement  between  the  bankrupt  and  the  defendant,  under  which  the  latter  claimed  to 
be  entitled  to  the  possession  of  the  ship :— Held,  that  this  agreement  could  not  be  n^jected, 
though  not  otherwise  proved,  and  though  it  was  produced  before  the  conmiissioners  on  the 
cross-examination  of  the  defendant  by  his  own  attorney. 

And,  held,  that  the  rudder,  though  not  completely  finished  so  as  to  be  attached  to  the  ship  at 
the  time  she  was  Uken  away,  having  been  made  for  the  ship,  and  intended  by  the  bankrupt 
(the  builder)  to  form  part  of  the  ship  when  completed,  the  jury  were  warranted  in  finding  that 
the  property  in  it  passed  to  the  defendant  with  the  ship. 

It  is  no  otgection  (under  the  8  &  4  Will.  4,  c«  65,  ss.  15«  25)  to  a  contract  for  the  sale  of  a 
ship  in  the  course  of  building,  that  it  contemplates  the  delivery  by  the  builder  to  the  purchaser 
of  a  certificate  to  enable  the  latter  to  procure  a  register  as  owner  before  the  ship  is  completed. 
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1842.  The  defi^dant  pleaded— first,  not  guilty — aeoondly,  that 

the  plaintiflPs  were  not  assignees  of  the  estate  and  effects  (rf 
the  said  Fraticis  Williams  alleged  in  the  declaration  to  be  a 
bankrupt,  in  manner  and  form  as  the  plaintiffs  bad  in  the 
said  declaration  in  that  behalf  allied ;  concluding  to  the 
country — thirdly,  that,  before  the  said  time  when  &c,  and 
before  the  said  Francis  Williams  became  a  bankrupt  as  in 
the  declaration  mentioned,  to  wit,  on  the  1st  January, 
1840,  and  from  thence  continually  until  and  at  the  said 
time  when  &c.  in  the  declaration  mentioned,  the  said  ship 
and  rudder  were  the  proper  ship  and  rudder  of  him  the 
defendant,  and  before  and  at  the  time  of  the  defivefy  to 
John  Doe  as  thereinafter  mentioned,  the  defendant  was 
lawfiiUy  possessed  of  the  said  ship  and  said  rudder  in  the 
declaration  mentioned  as  of  his  own  property;  that,  before, 
the  said  time  when  kc.,  and  whilst  he  was  so  possessed  of 
the  said  ship  and  rudder  as  aforesaid,  to  wit,  on  the  Ist 
May,  18^,  he  the  defendant  delivered  the  said  ship  and 
rudder  to  the  said  John  Doe,  to  be  kept  by  the  sidd  John 
Doe  to  and  for  the  use  of  the  defendant,  and  the  said  John 
Doe  then  received  the  same  for  the  use  of  the  defendant; 
and  afterwards,  and  before  the  said  time  when  &c.,  and 
after  the  said  Frands  Williams  became  bankrupt  as  afixre- 
said,  to  wit,  on  the  day  and  year  last  aforesaid,  in  violation 
of  his  said  trust,  wrongftdly  delivered  the  said  ship  and 
rudder  to  the  plaintiffs,  assignees  as  aforesaid ;  whereupon 
he  the  defendant  afterwards,  to  wit,  at  the  said  time  when 
&c.,  seized,  took,  and  carried  away  from  and  jout  of  the 
said  possession  of  the  plaintiffs,  assignees  as  aforesaid,  the 
said  ship  and  rudder,  so  being  the  said  ship  and  rudder  of 
the  defendant,  doing  no  imneoessary  damage  to  the  plain- 
tiffs on  that  occasion,  as  he  lawfully  might  do  for  the 
cause  aforesaid ;  which  were  the  said  supposed  trespasses 
in  the  declaration  mentioned,  and  whereof  the  plaintiffs 
had  above  thereof  complained  against  the  defendant^ 
verification. 
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'  The  pUuntiffB  joined  isgae  on  the  first  and  second  pleas^  1842. 
and  repKed  to  the  thirds  that  the  said  ship  and  rudder  were  "  ^  j^^ 
not  the  proper  ship  and  mdder  of  the  defendant^  in  manner  «• 

and  fonn  as  the  defendant  had  in  his  said  third  plea  RepUcation.' 
in  that  hehalf  alleged ;  concluding  to  the  oountfj.^  Issue 
tlieieon. 

The  cause  was  tried  before  Maule,  J.,  at  the  first  sitting 
at  Westminster  in  Easter  Term  last.  The  facts  that  ap- 
peared in  evidence  were  as  follow : — ^The  yessel  in  ques- 
tion— ^a  barque  called  the  Brenda — ^was  built  by  Francis 
Williams^  the  bankrupt,  under  two  several  agreements  in 
writing  bearing  date  respectively  the  11th  Februaryj  1889, 
and  11th  March,  1840. 

The  first  of  these  agreements  was  as  follows : —  ''Me-  Agreement  of 
morandum  of  an  agreement  made  this  11th  day  of  Feb- 
TUBry,  1839,  between  Francis  Williams,  of  the  city  of 
Bristol,  ship-builder,  of  the  one  part,  and  Mr.  H.  C.  Quin- 
ton,  of  the  said  city  of  Bristol,  on  the  other  part,  that  is  to 
say,  that  the  said  Francis  Williams  proposes  to  build  a 
vessel  of  the  following  dimensions,  viz.  length  ninety-six 
feet,  breadth  twenty-five  feet  six  inches,  depth  seventeen 
feet  six  inches  to  eighteen  feet,  admeasurement  about  270 
to  280  tons,  to  be  all  of  the  best  materials  (and  not  to  ex- 
ceed 285  tons  old  measure).  The  hull  to  be  of  timber  and 
plank  of  size  and  thickness  agreeable  to  Lloyd's  register 
book  for  a  ten  years'  ship,  and  finished  with  all  ship- 
wright's, joiner^  and  caulker's  work  to  the  rails  in  a  work*' 
man  like  manner,  induding  rudder,  tiller,  long  figure  head, 
channel  work,  windlass  and  paUs,  two  housepikes,  hatches, 
and  all  iron  work,  fastenings  for  the  hull  copp^  and  iron, 
copper  pintles  and  braces,  and  dove-tail  plates,  for  the 
ram  of  10/.  lOf .  per  ton,  old  measure ;  with  three  boats. 
Timber  to  be  found  him  at  the  cheapest  possible  rate  by 
H.  C.  Quinton :  six  months'  credit.  The  said  vessel  to 
be  finished  and  launched  by  the  80th  September  next. 
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1842.  Faymeni— 100021  in  bills  before  the  iaunbUng  of  tbe  uud 
Teasel,  and  the  remainder  on  receiving  builder's  certificate, 
by  bills  at  six  and  nine  months. 

''  Witness,  (Signed) ''  Erands  Williams. 

H.B.]  "H.  C.auinton." 

The  Brenda  was  not  finished  by  the  time  stipulated ;  and 
on  the  nth  March,  1840,  the  following  agreement  was 
made: — 

Agreement  of  ''Memorandum:  It  is  hereby  agreed  between  us  the 
M«rchii,i840.  undersigned,  that,  upon  the  under-pientioned  Francis  Wil- 
liams (as  the  builder  of  the  barque  Brenda  of  the  port  of 
Bristol,  but  now  being  on  the  stocks  in  the  yard  of  the 
said  jPrands  Williams)  delivering  to  the  undersigned 
H.  C.  Quinton  a  builder's  certificate  of  the  said  barque,  to 
enable  him  to  procure  a  register  as  sole  owner  of  the  said 
barque  Brenda,  the  said  H.  C.  Qninton  shall  and  will,  in 
return  for  the  said  builder's  certificate,  accept  the  said 
F.  Williams^  draft,  payable  three  months  after  date,  for 
any  balance  which  may  be  due  and. owing  to  the  said 
F.  Williams  on  the  purchase  of  the  said  barque  upon  the 
agreement  entered  into  by  us  under  date  of  11th  February, 
1839,  after  deducting  thereout  the  amount  of  the  several 
notes  or  bills  of  exchange  now  running  and  which  were 
paid  to  the  said  H.  C.  Quinton  for  timber  purchased  by 
the  undersigned  F.  Williams.  It  is,  nevertheless,  under^ 
stood  and  agreed  that  the  said  F.  Williams  is  to  finish  and 
complete  the  said  barque  with  all  possible  expedition 
under  the  terms  contained  in  the  said  agreement  of  the 
11th  February,  1839,  and  without  prejudice  to  the  said 
agreement;  and  the  said  vessel  is  to  be  launched  at  the 
risk  and  expense  of  the  said  F.  Williams. 
"  Witness,  (Signed)  "  F.  Williams. 

W.  Beavan.''  "  H.  C.  Quinton/' 


QuUfTOM, 
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Qq  ike  same  day  {(he  11th  March^  1840)  the  bankrapt  1842. 
deli?ered  to  the  defendant  the  usual  builder's  certificate :  o^7 
and  on  the  14th  March  the  defendant  caused  the  barque 
(which  had  been  previously  launched)  to  be  registered  in 
his  own  name. 

On  the  28rd  April,  1840,  Williams  committed  an  act  of 
bankruptcy  (the  barque  being  then  unfinished,  wanting 
masts  and  rudder) ;  and  a  fiat  issued  against  him  on  the 
16th  May,  under  which  he  was  duly  declared  a  bankrupt, 
and  the  plaintiffs  appointed  assignees.  The  barque  was 
taken  by  the  defendant  from  alongside  the  bankrupt's 
yard  on  the  5th  August,  and  the  rudder  in  the  beginning 
of  October. 

The  plaintiff's,  in  order  to  prove  the  actual  taking  away 
of  the  barque  by  the  defendant,  were  compelled  to  put  in 
the  eiaminatipn  of  the  defendant  under  the  fiat :  attached 
to  and  referred  to  in  this  examination  was  a  copy  of  the 
agreement  of  the  11th  March,  1840,  the  existence  of  which 
came  out  on  the  defendant's  cross-examination  by  his  own 
attorney,  and  upon  which  the  defendant  relied  as  vesting 
in  him  the  property  in  the  barque— of  which  agreement 
there  was  no  other  proof.  On  the  part  of  the  plaintiffs  it 
was  insisted  that  the  mere  statement  by  the  defendant 
in  that  examination  that  the  agreement  therein  set  out 
was  entered  into  between  himself  and  the  bankrupt,  did 
not  dispense  with  the  necessity  of  proving  it  in  the  ordi- 
nary way,  by  calling  the  attesting  witness.  On  the  other 
hand,  it  was  insisted  that  the  agreement  formed  part  of  the 
examination,  and  that,  if  any  part  of  it  were  read,  the 
whole  was  evidence.  And  of  this  opinion  was  the  learned 
judge. 

It  further  appeared,  that,  at  the  time  the  builder's 
certificate  was  given  and  the  ship's  register  obtained, 
die  was  not  finished ;  and  it  was  thereupon  insisted  for 
the  plaintiffs  that  no  property  in  her  could  pass:  and 
the  15th  and  25th  sections  of  the  statute  3  &  4  Will.  4, 
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1842. 


c.  55  (18),  were  referred  to  : 
9eU,  5  B.  &  Aid.  942,  1  D.  & 

(18)  The  15th  section,  **  in 
order  to  enable  the  collector  and 
controller  of  hit  Majesty's  customs 
to-grant  a  certificate  truly  and  ac- 
curately describing  every  ship  or 
Tessel  to  be  registered  in  pursuance 
of  this  acty  and  also  to  enable  all 
oUier  officers  of  his  Majesty's  cus- 
toms, on  due  examination,  to  dis- 
cover whether  any  such  ship  or 
vessel  is  the  same  with  that  for 
which  a  certificate  is  alleged  to 
have  been  granted,*'  enacts,  *^  that, 
previous  to  the  registering  or  grant- 
ing of  any  certificate  of  registry  as 
aforesaid,  some  one  or  more  per- 
son or  persons  appointed  by  the 
commissioners  of  his  Majesty's  cus* 
toms  (taking  to  his  or  their  assist- 
^ce,  if  he  or  they  shall  judge  it 
necessary,  one  or  more  person  or 
persons  skilled  in  the  building  and 
admeasurement  of  ships)  shall  go 
on  board  of  every  such  ship  or  ves- 
sel as  is  to  be  registered,  and  shall 
strictly  and  accurately  examine 
and  admeasure  every  such  ship  or 
vessel  as  to  all  and  every  particular 
contained  in  the  form  of  the  certi- 
ficate hereinbefore  directed,  in  the 
presence  of  the  master  or  of  any 
other  person  who  shall  be  ap- 
pointed for  that  purpose  on  the 
part  of  the  owner  or  owners,  or,  in 
his  or  their  absence,  by  the  said 
master;  and  shall  deliver  a  true 
and  just  account  in  writing  of  all 
such  particulars  of  the  built  [sic], 
description,  and  admeasurement  of 
fsvery  such  ship  or  vessel  as  are 
specified  in  ihe  form  of  the  certi- 
ficate above  recited  [in  s*  13]  to 
the  collector  and  controller  autho- 


the  cases  of  Wood$  t.  i&f- 
B.  587,  and  Clarke  v.  Spenee^ 

rized  as  aforesaid  to  make  such 
registry  and  grant  such  certificate 
of  registry ;  and  the  said  master  or 
other  person  attending  on  Ae  part 
of  the  owner  or  owners  is  hereby 
required  to  sign  his  name  also  to 
the  certificate  of  such  surveying'  or 
examining  officer,  in  testimony  of 
the  truth  thereof,  provided  such 
master  or  other  person  shall  con- 
sent and  agree  to  the  several  par- 
ticulars set  forth  and  detcribed 
therein." 

And  the  25th  section  enacts, 
**  that  all  and  every  person  and 
persons  who  shall  apply  fiir  a  certi- 
ficate of  the  registry  of  any  ship  or 
vessel  shall  and  they  are  hereby 
required  to  produce  to  the  person 
or  persons  authorized  to  grant  such 
certificate  a  tnxe  and  fiiU  account, 
under  the  hand  of  the  builder  of 
such  ship  ot  vessel,  of  the  proper 
denomination,  and  of  the  time 
when  and  the  place  where  such 
ship  or  vessel  was  built^  and  also 
an  exact  account  of  the  tonnage  of 
such  ship  or  vessel,  together  with 
the  name  of  the  first  purchaser  or 
purchasers  thereof  (which  account 
such  builder  is  hereby  directed  and 
required  to  give  under  his  hand  on 
the  same  being  demanded'  by  such 
perM>n  or  persons  so  applying  toft  a 
certificate,  as  aforesaid),  and  shall 
also  make  and  subscribe  a  declara- 
tion before  the  person  or.  persons 
hereinbefore  authorized  to  grant 
such  oertificate,r  that  the  ship  or 
vessel  for  which  such  certificate  is 
required  is  the  same  with  that 
which  is  so  described  by  the  buOder 
as  aforesaid." 
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4  Ad.  ft  E.  448,  6  N.  &  M.  899,  were  also  dted.    The        1842. 
learned  judge  OTer-mled  the  objection,  observing  that  he 
must  assume  that  the  officer  whose  duty  it  was  to  register 
the  Tessel  had  properly  performed  it. 

With  reqpect  to  the  rudder,  it  appeared  that  it  was  made 
for  the  Brenda,  though  not  completely  finished  at  the.  time 
of  die  bankruptcy  so  as  to  be  attached  to  the  ship :  and  it 
was  insisted  on  the  part  of  the  plaintiffs,  that,  assuming 
the  property  in  the  barque  to  be  in  the  defendant,  the 
property  in  the  rudder  at  all  events  did  not  pass.  The 
learned  judge,  however,  was  of  opinion,  that,  if  entitled  to 
the  ship,  the  defendant  would  be  equally  entitled  to  the 
rudder:  and  the  case  went  to  the  jury,  who  returned  a 
yerdict  for  the  defendant  on  the  third  issue,  and  for  the 
plaintiffs  on  the  first  and  second. 

BangHii,  Seijeant,  in  the  same  term,  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection. 

Chatmdl,  Seijeant  {Crowder  was  with  him),  on  a  former 
day  in  this  term,  shewed  cause. — ^The  examination  of  the 
defendant  before  the  commissioners  undoubtedly  could  not 
hsve  been  used  by  the  defendant  himself  as  evidence  of 
anything  therein  contained.  But  here  the  plaintiffs  pro- 
duced  it  as  part  of  their  case :  the  defendant  therefore  was 
entitled  to  have  the  whole  of  it  read — ^like  the  case  of  aa 
answer  by  a  defendant  to  a  bill  of  discovery,  which  though 
not  evidence  if  produced  by  himself,  becomes  so  (together 
with  any  documents  scheduled  thereto)  if  produced  by  the 
plaintiff:  if  any  part  be  read,  the  whole  must  be  submitted 
to  the  jury.  The  agreement  of  the  llth  March,  1840, 
was  therefore  sufficiently  proved  without  the  necessity  of. 
ealling  the  attesting  witness.  At  the  trial  the  plaintiffs 
attempted  to  set  up  a  lien  for  a  portion  of  the  purchase 
money  remaining  unpaid;  and  fFooda  v.  Russell,  5  B.  ft 
Aid.  942, 1  D.  ft  R.  587,  and  Clarke  v.  Spence,  4  Ad.  ft  E. 


QUIMTON. 
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1842.  448,  6  N.  ft  M.  899,  were  cited  for  the  purpose  of  shewing 
qq^  that  the  property  in  the  ship  would  not  pass  until  the 
whole  of  the  price  was  paid.  In  Woods  y.  RuueH,  the 
fiicts  were  as  follow : — ^A.,  a  ship-builder,  contracted  with 
B,  to  build  a  ship  for  him,  and  to  complete  her  in  April, 
1819.  The  latter  was  to  pay  for  her  by  four  instalments — 
the  first  when  the  keel  was  laid,  the  second  when  at  the 
light  plank,  and  the  third  and  fourth  when  the  ship  was 
launched.  Before  the  25th  of  June,  1819,  the  ship  was 
measured  with  the  builder's  privity,  to  the  intent  that  B. 
might  get  her  registered  in  his  name.  On  the  25th  of 
June  the  ship-builder  s^ed  the  usual  certificate  of  her 
building,  and  on  the  26th  the  ship  was  registered  in  B.'a 
name,  and  on  the  same  day  the  third  instalment  was  paid* 
On  die  80th  of  June  A.  committed  an  act  of  bankruptcy, 
upon  which  a  commission  afterwards  issued.  On  the  2nd 
of  July,  the  ship  not  being  then  completed,  or  launched, 
the  defendant  and  a  crew  hired  by  him  took  possession  of 
her,  and  a  rudder  and  cordage,  the  former  of  which  was 
made  by  the  ship-builder,  and  the  latter  bought  by  him, 
for  the  express  purpose  of  completing  the  ship.  It  was 
held — ^first,  that  the  legal  eflPect  of  the  ship-builder's  having 
signed  the  certificate  to  enable  B.  to  have  the  ship  regis- 
tered in  his  name,  was,  to  vest  the  general  property  in  the 
ship  in  B.  from  the  time  the  registry  was  con^pleted — se- 
eondly,  that,  as  the  rudder  and  cordage  were  made  and 
bought  by  the  ship-builder  specifically  for  the  ship,  thejr 
were  to  be  considered  as  parts  of  the  ship,  and  that  the 
property  in  them  also  vested  in  B. — ^thirdly,  that  the  pro- 
perty was  not  in  the  possession  of  the  bankrupt  as  reputed 
owner  within  the  21  Jac.  1,  c.  19— fourthly,  that,  although 
the  general  property  in  the  ship  was  vested  in  B.,  yet,  as 
A.  had  fiQt  parted  wUh  the  possession^  and  as  he  would  have 
had  a  lien  upon  the  ship  for  the  amount  of  the  fourth  in- 
stalment if  he  had  completed  it,  the  taking  possession  of 
the  ship  by  B.  without  tendering  the  amount  of  the  fourth 
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iDfltalmeitt,  or  so  mucli  thereof  as  was  due^  provided  any-  1842. 
Uiiog  was  due^  was  wrongful^  and  consequently  that  the 
aaajgnfes  of  A.  were  entitled  to  recover  from  B.  the  amount 
of  the  fourth  instalment,  provided  the  expense  necessary 
fixr  the  completion  of  the  ship  did  not  amount  to  that  sum, 
or  so  much  thereof  as  would  remain  due  after  defraying 
such  expense.  And  in  Clarke  v.  Spence^  P.  contracted 
with  a  ship-builder  to  build  him  a  ship  for  a  certain  sum, 
to  be  paid  by  instalments  as  the  work  proceeded ;  the  first 
instalment  when  the  vessel  was  rammed,  the  second  when 
she  was  timbered,  frc  An  agent  for  P.  was  to  superintend 
the  building.  The  vessel  was  built  under  such  superin- 
tendence, all  the  materials  being  approved  by  the  agent 
before  they  were  used.  The  builder  became  bankrupt  be- 
fore the  ship  was  completed:  afterwards  the  assignees 
completed  the  ship.  All  the  instalments  were  paid  or  ten- 
dered. In  an  action  of  trover  by  P.  against  the  assignees 
finr  the  ship,  it  was  held,  that,  on  the  first  instalment  being 
paid,  the  property  in  the  portion  then  finished  became,  by 
virtue  of  the  above  contract,  vested  in  P.,  subject  to  the^ 
right  of  the  builder  to  retain  such  portion  for  Uie  purpose 
ef  completing  the  work  and  earning  the  rest  of  the  price; 
and  that  each  material  subsequently  added  became  as  it 
was  added  the  property  of  P.  as  the  general  owner.  .  In 
neither  of  those  cases  bad  the  possesion  of  the  vessel  been 
taken  hy  the  purchaser  under  the  contract.  Here,  how- 
ever, it  was  proved  that  the  defendant  took  possession  un- 
der the  agreement  on  the  11th  March,  1840 :  there  is  no 
pvetenee,  tiierefore,  fcnr  saying  that  the  vessel  was  in  the 
hankmpfa  possession  at  the  time  of  the  bankruptcy. 
nose  cases  are  thus  distinguished  from  LaidUr  v.  BurUt^ 
Mi^2M.  ftWel8by,6Q2:  ''In^ooAv.ibmeff  therewere 
three  ingredients  on  whidi  the  judgment  of  the  court  was 
iMmded:  first,  a  sum  was  paid,  which  appropriated  the 
work  as  then  finished;  secondly,  a  superintendent  was  mi- 
ployed;  thirdly,  these  was  the  eertificate  of  registry.    In 
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1842.  Clarke  ▼.  Spenee  two  of  these  drcumstancea  concurred:  the 
payment  by  instalments  was  evidence  of  impropriation  of 
the  work  as  the  instahnents  were  paid.  But  here  there  is 
no  sum  which  can  by  any  possibility  be  considered  as  the 
price  oi  the  materials  then  put  together.  It  was  an  entire 
contract  to  purchase  the  ship  when  finished,  and  no  pro- 
perty passed  till  then/'  With  respect  to  the  rudder,  the 
cases  shew  that  every  article  that  is  spedfically  appropriated 
to  the  ship  passes  wiUi  the  ship  if  that  be  appropriated.* 
Here,  the  evidence  clearly  shewed,  that,  though  not  com- 
pleted so  as  to  be  capable  of  being  afi^ed  to  the  ship,  the 
rudder  was  made  for  the  ship ;  and  therefore,  if  the  defend* 
ant  was  entitled  to  the  ship,  he  was  equally  entitled  to  the 
rudder. 

Bompas  and  Manning ^  Serjeants,  in  support  of  the  rule. 
The  agreement  was  not  well  proved.  The  objection  does 
not  arise  as  it  did  in  Slatterie  v.  Pooley,  6  M.  &  Welsby^ 
666,  and  Howard  v.  Smith,  ante.  Vol.  8,  p.  574 :  here  the 
agreement  finds  its  way  into  the  defendant's  examination 
before  the  commissioners  in  answer  to  an  illegal  question 
put  by  his  own  attorney.  Eemmie  v.  Hall,  Manning^a 
N.  P.  Digest,  376,  is  closely  analogous  to  the  present  case  : 
there,  in  an  action  on  an  agreement  to  execute  articles  of 
partnership,  the  plaintiff  called  a  witness  who  proved  the 
breach  of  the  agreement,  by  the  admission  of  the  defend- 
ant, who  in  the  same  conversation  stated  as  his  reason  for 
refusing  to  perform  the  agreement,  that  the  plaintiff  was 
insolvent,  and  that  he  had  delivered  the  partnership  pro- 
perty (wine)  in  satisfaction  of  his  separate  debts.  The  de~ 
fendant  wished  to  rely  upon  the  evidence  so  given  by  the' 
plaintiff;  but  Abbott,  C.  J.,  after  argument  by  Marryst, 
ruled,  that,  although  the  defendant  had  assigned  his  reasons 
for  breaking  the  agreement  at  the  same  time  that  he  had 
made  the  admission  upon  which  the  plaintiff  relied^  yet 
that  it  must  not  be  taken  that  the.  reasons  so  assigned  b^ 
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the  defendant  were  well  founded;  tliat  the  evidence  went  1843. 
no  further  than  that  the  defendant  had  bo  declared ;  but 
that,  if  the  defendant  meant  to  rely  upon  the  facts  bo 
stated  by  him  as  a  defence,  he  must  prove  the  truth  of 
Buch  facts  by  evidence,  and  was  not  entitled  to  have  such 
fiicts  taken  as  true  because  he  had  stated  them,  although 
such  statement  had  been  made  at  the  time  of  the  ad«- 
mission  upon  which  the  plaintiff  relied.  [Tindal,  C.  J. — 
That  is,  that  it  was  not  to  be  implicitly  relied  on.]  Here 
the  defendant,  by  a  question  dexterously  put,  foists  upon 
the  plaintiff  a  piece  of  evidence  that  is  in  no  way  authenti- 
cated. [Tindal,  C.  J. — ^The  examination  is  the  act  of  the 
commissioners.]  So  may  the  examination  of  vntnesses  at 
Nisi  Piius  be  said  in  some  sense  to  be  the  act  of  the  court. 
[Afoti/e,  J. — Do  you  say  that  that  part  of  the  examina- 
tion which  related  to  the  agreement  of  the  11th  March, 
1840,  ought  not  to  have  been  read  ?]  It  had  a  tendency 
to  mislead  the  jury.  The  defendant  was  bound  to  prove 
the  agreement  aliunde.  iTindal,  C.  J. — ^The  examination 
being  put  in,  the  whole  must  be  read :  Uie  only  question 
is  upon  the  effect  of  it.]  Then,  assuming  that  the  de- 
fendant was  entitled  to  have  the  whole  of  the  examination 
read,  was  it  any  evidence  of  the  contents  of  the  agreement  ? 
Where  an  agreement  is  attested  by  a  witness,  it  amounts  to 
a  compact  that  the  document  shall  only  be  proved  by  calling 
him,  subject  of  course  to  the  ordinary  casualties.  Besides, 
the  agreement  of  the  11th  March,  1840,  supposing  it  to 
have  been  well  proved  by  the  production  of  the  examination, 
did  not  prove  the  contract :  it  contained  an  express  refer- 
ence to  the  prior  agreement  of  the  11th  February,  1889, 
which  was  not  in  evidence.  At  the  date  of  the  second 
agreement,  the  rudder  had  not  been  commenced:  the 
agreement,  therefore,  did  not  pass  that  to  the  defendant : 
it  was  not  even  finished  when  the  defendant  took  it  away 
in  October.  In  Mucklow  v.  Mangles,  1  Taunt.  318,  it  was 
held,  that,  if  a  person  contracts  with  another  for  a  chattel 

VOL.  IV.  I  I 


480 


^^OH  PLEAS. 

1842^      UUxrke  v.  ^^  ^  ^^^  ^^^  ^  ^^  contract, 

paymer  ^^  ^^  whole  value  in  advance,  and  the 

"*®  ^^  "  "'/"^rfrecute  the  order,  the  buyer  acquires  no 

^^  ^'^^ehB.tXel  till  it  is  finished  and  delivered  to 

P^  Jy^,  J;  there  says :  "  A  tradesman  often  finishes 

t^  0^^  he  is  making  in  pursuance  of  an  order  given 
/^peraoHj  and  sells  them  to  another.     If  the  first  cus- 
Crhss  other  goods  made  for  him  within  the  stipulated 
^,  he  has  no  right  to  complain:  he  could  not  bring 
^ver  against  the  purchaser  for  the  goods  so  sold.    If  the 
ehing  be  in  existence  at  the  time  of  the  order,  the  property 
of  it  passes  by  the  contract,  but  not  so  where  the  subject 
is  to  be  made.''    Though  the  rudder  in  this  case  was  in- 
tended for  the  Brenda,  it  was  not  so  appropriated  that  the 
builder  might  not  have  substituted  another  for  it.     So,  in. 
Atkimm  v.  Bett,  2  M.  &  B.  292>  8  B.  ft  C.  277,  it  was 
held,  that,  to  support  an  action  for  goods  bargained  and 
sold,  there  must  be  either  an  actual  sale  of  goods  existing 
at  the  time  of  the  contract,  or  a  specific  appropriation  of 
goods  afterwards,  assented  to  by  the  buyer.    LtAdler  ▼. 
BurHnson,  2  M.  &  Welsby,  602,  is  an  express  authority  to 
shew  that  no  property  in  either  the  Tessel  or  the  rudder — 
in  the  latter  at  all  events — ^passed  to  the  defendant.    That 
was  an  action  of  trover  for  one  fourth  of  a  ship.     In  the 
year  1833,  and  until  his  bankruptcy,  one  J.  L.  carried  on 
business  as  a  ship-builder ;  and  on  the  10th  June,  1833^ 
the  following  agreement  was  entered  into : — '^  Particulars 
and  description  of  a  new  ship  now  about  one  third  built  in 
the  yard  of  J.  L. ;"  then  there  followed  a  description  of 
the  length,  breadth,  and  depth  of  the  ship,  the  number  of 
tons  she  was  to  carry,  and  the  timbers,  and  particulars  of 
every  thing  that  she  was  to  be  built  of  and  supplied  with, 
''  for  the  sum  of  1750/.,  and  payment  as  follows,  opposite 
to  each  respective  name.''    This  agreement  was  signed  "by 

J.  L. ;  and  after  his  signature  followed  these  words  : 

'^  We  the  undersigned  hereby  engage  to  take  shares  in  the 
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before-mentioned  vessel^  as  set  opposite  to  our  respective  1842. 
names^  and  also  the  mode  of  payment/'  This  was  signed 
by  seyeral  persons  for  diflferent  shares  and  at  different 
times,  and,  amongst  the  rest,  by  the  plaintiff  for  one  fourth 
in  October,  1888.  Below  these  signatures  was  written  the 
following : — ''  14th  July,  1888 — I  hereby  agree  to  accept 
the  above  price  and  mode  of  payment— J.  L/'  The  plain- 
tiff proved  payment  for  his  share  by  bills  bef<Mre  the  bank- 
raptcy  of  J.  L.  The  Tees  Coal  Company  rigned  the  agree- 
ment for  one  fourth,  of  which  company  one  H.  was  a  mem- 
bier,  and  used  to  go  to  look  at  the  vessel  when  building, 
and  occasionally  found  fault  with  the  work^  which  was  im- 
proved in  consequence,  and  J.  L.  tcdd  his  foreman  to  act 
under  H/s  direction.  At  the  time  of  the  bmkmptqr,  the 
frame  of  the  vessel  was  on  the  stocks  in  J.  L.'s  building- 
yard  in  an  unfinished  state,  and  after  the  bankruptcy  some 
of  the  men  continued  to  work  up6n  her,  and  receive  their 
money  from  H.  It  was  held,  that,  under  these  circum- 
stances, the  property  in  one  fourth  of  the  vessel  did  not 
pass  to  the  plaintiff.  "  There  is  no  occasion,"  said  Lord 
Abinger, ''  to  qualify  the  doctrine  laid  down  in  Woods  v. 
RuBidl  or  Clarke  v.  %)ence.  I  consider  the  principle  which 
those  cases  establish  to  be,  that  a  man  may  purchase  a  ship 
as  it  is  in  progress  of  building ;  and  by  the  terms  employed 
there,  the  contract  was  of  that  character :  &  superintendent 
was  appointed,  and  money  paid  at  particular  stages.  The 
court  held  that  that  was  evidence  of  an  intention  to  be* 
oome  the  purchaser  of  the  particular  ship,  and  that  the 
payment  of  the  first  instalment  vested  the  property  in  the 
purchasers.  Suppose  the  buflder  had  died  after  the  first 
instalment  was  paid — ^the  ship  in  ita  then  state  would  have 
become  the  property  of  the  purchaser,  and  not  of  the  exe- 
eutors.  A  party  may  agree  to  purchase  a  ship  when 
finished,  or  as  she  then  stands.  Of  which  sort  is  this  con- 
tract? Did  it  pass  the  property  to  the  purchaser  pre- 
sently, or  was  it  to  pass  when  the  t/tdp  was  finished?    I 
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1843.  think  it  is  of  the  latter  description.  There  would  have 
been  a  specific  sum  appropriated,  if  a  sale  in  the  present 
state  had  been  intended.  The  contract  is  also  for  goods 
to  be  supplied,  cables,  &c.,  when  she  was  finished.  If  the 
seller  became  bankrupt  or  died,  what  sum  could  be  re- 
covered ?  No  price  is  appropriated  by  the  parties.  It  is 
not  till  she  is  finished  and  delivered  that  the  sale  takes 
effect."  fVoada  v.  Rusaell  and  Clarke  v.  Spence  do  not  at  all 
impugn  the  present  argument :  the  rudder  and  cordage  in 
the  first^mentioned  case  were  not  only  made  and  bought 
for  the  ship,  but  were  actually  complete  and  ready  to  be 
attached  to  her :  so,  here,  had  the  rudder  been  finished,  it 
would  not  have  been  for  a  moment  contended  that  it  did 
not  pass  with  the  ship  by  the  irawfer.  There  was,  how- 
ever, no  specific  appropriation  of  the  rudder  to  the  Brenda 
down  to  the  time  of  the  bankruptcy.  Then,  the  vessel  not 
having  been  finished  at  the  time  the  certificate  was  given, 
the  registry  was  improperly  obtained,  and  no  property 
could  pass  under  it.  [Tlndal,  C.  J. — ^That  would  be  no 
objection  in  the  mouth  of  the  bankrupt,  and  his  assigneea 
cannot  stand  in  a  better  situation  in  this  respect  than  the 
bankrupt  himself  stood  in.]  Where  a  trader  professes  to 
pass  property  by  a  contract  that  is  void  by  law,  it  is  com- 
petent to  the  assignees  to  deny  that  any  property  reaUj 
passed  by  the  contract. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  oouit. 
In  this  case  it  is  objected  on  the  part  of  the  plaintiff,  in 
the  first  place,  that  there  was  no  evidence  to  go  to  the  jiuy 
of  the  agreement  in  writing  made  on  the  11th  March.  Bat, 
as  that  agreement  is  stated  in  terms  in  the  examination  of 
the  defendant  taken  before  the  commissioners  of  bankrapt, 
which  examination  was  put  in  by  the  plaintiff  himself  and 
formed  part  of  his  evidence,  and  was,  according  to  the 
rq[K>rt  of  the  learned  judge,  read  without  objection  at  the 
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trials  there  can  be  no  question  as  to  the  admissibility  of  the  1842, 
examination :  and,  if  the  plaintiff  had  at  the  time  of  the 
trial  sought  to  have  a  part  only  of  the  examination  read^ 
omitting  that  part  which  states  the  agreement,  he  onght 
to,  and  nodoubtedly  would,  have  been  put  to  his  election 
to  read  the  whole  or  none,  the  examination  being  an  entire 
thing.  The  question  therefore  is,  not,  whether  the  exami- 
nation is  the  best  evidence,  but,  whether  it  is  any  evidence 
rf  the  agreement.  And  upon  this  question  we  think  there 
can  be  no  doubt;  for,  supposing  the  plaintiff  had  ac- 
counted for  the  non-production  of  the  original  and  of  the 
subscribing  witness,  or  the  defendant  had  (as  in  substance 
and  effect  he  appears  to  us  to  have  done)  dispensed  with 
the  production  and  proof  of  the  original,  the  examination 
would  certainly  have  been  secondary  evidence,  and  there- 
fore mme  evidence  of  the  agreement.  .And  it  makes  no 
difference  as  to  the  point  now  under  consideration  that  the 
existence  of  the  agreement  became  afterwards  in  the  course 
snd  progress  of  the  cause  a  tad  from  which  some  inference 
fitvouiable  to  the  defendant  might  be  drawn. 

It  was  in  the  second  place  objected  that  there  was  no 
evidence  to  go  to  the  jury  that  the  rudder  belonged  to  the 
defendant  at  the  time  he  ultimately  took  it  away.  That 
the  rudder  was  Mended  for  the  ship,  although  not  com- 
pletefy  finished  so  as  to  be  attached  to  and  form  part  of 
the  ship  at  the  time  the  latter  was  taken  away,  there  is  no 
doubt  upon  the  evidence.  If  therefore  the  bankrupt,  the 
ship-builder,  was  constructing  it  for  the  ship,  intending  it 
to  form  part  of  the  ship  when  completed ;  and  if  the  de- 
SBodant,  the  purchaser,  considered  and  treated  it  as  the 
ladder  of  the  ship ;  we  think  it  cannot  be  said  there  was 
no  evidence  to  go  to  the  jury  that  the  rudder  was  that  of 
the  ship,  and  that  the  question  of  right  of  property  in  it 
would  be  governed  by  the  same  legal  considerations  as 
would  apply  to  the  body  of  the  ship.  It  was,  indeed,  con- 
ceded, that,  if  the  rudder  had  been  appropriated  to  the  ship 
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by  the  bankrapt,  with  the  consent  of  the  defendant^  the 
property  passed  to  him  (there  being  in  this  case  no  ques- 
tion  of  reputed  ownership);   and  we   think  there  was 
evidence  for  the  jury  on  that  point :  and,  without  doubt, 
if,  upon  the  facts  proved  at  the  trial,  this  question  as  to  the 
rudder  had  been  altogether  withheld  from  the  jury,  on  the 
ground  that  there  was  no  evidence  for  them,  it  would,  as 
appears  to  us,  have  been  considered  a  misdirection.     And, 
although  the  evidence  of  appropriation  is  but  slight,  yet,  in 
a  case  where  the  substantial  question  in  the  cause  was 
decided  with  the  defendant,  the  jury  would  naturally,  and 
not  unreasonably,  be  satisfied  with  a  slighter  degree  of 
evidence  on  a  minor  point  like  the  one  in  question. 

The  objection  raised  as  to  the  sale  being  made  before  the 
certificate  of  registry  was  granted,  was  answered  by  th^ 
court  in  the  course  of  the  argument. 

We  therefore  think  the  rule  for  a  new  trial  shoold  be 

discharged. 

Bule  discharged. 


Saturdaiff 
Jan,  29M. 

Pursuant  to  « 
resolution  of 
the  board  of 
directors  of  the 
Equitable  Gas- 
Light  Co.,  of 
the!  2th  March, 
1839,  an  adver- 
tisement was 
published  for 
tenders  for  the 
conveyance  of 

coals  from  vessels  In  the  Pool  to  the  company's  wharf  near  Vauzhall  Bridge,  for  a  teim  of  Iftrwr 
ffeart  fW>m  the  $5th  March  then  next.  The  plaintiff  sent  in  a  tender,  which  by  a  reeolntlcm  of 
the  directors  of  the  26th  March  was  accepted.  An  agreement  was  prepared  and  submitted  to  and 
approved  at  a  meeting  of  the  directors  of  the  2nd  April,  1839,  who  directed  their  secretary  to 
forward  a  fair  copy  to  the  plaintiffl  This  was  accordingly  done.  The  agreement  recited  in  the 
usual  way  the  names  of  the  contracting  patties,  and  at  the  end  were  these  words,  "MwUm^Mt  9mr 
handt : "  but  it  was  never  in  ^ct  signed : — Held,  that  this  was  not  an  agreement,  or  memorandum 
or  not^  thereof,  in  writing,  signed  by  the  parties  to  be  charged  therewith,  or  by  some  other 
persdi  thereunto  by  them  lawfliUy  autlioriaed^  within  the  fourth  aection  of  the  statato  of  InMidft. 


Hubert  v.  Tubnbb  and  Others. 

IHIS  was  an  action  of  assumpsit  to  recover  damages  for 
the  breach  of  an  agreement. 

The  first  count  of  the  declaration  stated^  that,  on  the  25th 
March,  1839,  in  consideration  that  the  plainti£P  at  the  re- 
quest of  the  defendants  undertook  and  promised  to  conyey 
by  water  coab  belonging  to  the  defendants  from  their  oetseb 
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ia  the  Pool  of  the  river  Thames  to  the  work»  of  the  defend-  1842. 
ants  at  MiUbank^  for  three  years  fix)m  the  date  of  the 
said  agreement,  to  vit,  Uie  day  and  year  aforesaid,  upon 
the  tetins  and  conditions  thereinafter  mentioned,  the  de- 
fendants midertook  and  promised  to  employ  the  plaintiff  in 
oonTeying  by  water  coal  belonging  to  the  defendants  from 
their  vesada  lying  in  the  Pool  of  the  river  Thames  to  the 
wwks  of  the  defendants,  for  three  years  from  the  date  of 
the  said  agreement,  to  wit,  the  day  and  year  last  aforesaid, 
upon  the  terms  and  conditions  thereinafter  mentioned; 
and,  in  consideration  of  the  premises,  and  in  consideration 
of  Uie  sum  of  6d,  per  ton  for  each  and  every  ton  of  coals 
conveyed  by  the  plaintiff  to  the  works  of  the  defendants  as 
aforesaid,  tke  plaintiff,  for  himself.  Ids  executors  and  ad- 
ministrators, did  promise  and  agree  to  and  with  the  defend- 
ants in  manner  following,  that  is  to  say,  that  he  the  plain- 
tiff, his  executors  or  administrators,  should  and  would  forth- 
with at  his  or  their  own  proper  costs  and  charges  find  or 
caose  to  be  found  good  and  sufficient  barges,  tight, 
staunch,  substantial,  and  in  every  way  fit  for  the  convey- 
ance of  the  said  coals  as  aforesaid  dry  and  in  good  condi- 
tion ;  and  that,  on  the  plaintiff  receiving  notice  in  writing 
from  the  broker  or  other  person  on  behalf  of  the  defend- 
ants of  the  arrival  of  any  of  the  dtfendanis*  vessels  laden  as 
aforesaid,  and  of  the  place  of  mooring  in  the  Pool  of  every 
suck  vessd,  he  the  plaintiff  should  proceed  to  discharge 
such  vessel,  at  the  rate  of  not  less  than  forty-nine  tons  per 
day,  the  following  working  day  from  the  receipt  of  such 
notice  to  be  considered  the  first  day  of  such  ship's  time; 
the  plaintiff  to  be  answerable  for  all  loss  or  damage  that 
might  occnr  from  the  time  of  taking  the  coals  alongside 
the  vessel  until  safely  delivered  at  the  defendants'  wharf: 
And  it  was  farther  agreed  by  and  between  the  plaintiff  and 
the  defendants,  that  the  plaintiff  should  upon  all  occasions 
report  by  letter  to  the  secretary  or  other  person  appointed 
by  the  defendants  the  condition  of  the  cargo  of  each  vessel 
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1842*        wheD  delivered :  And  it  was  fhrther  agreed  that  anj  dis- 
patch money  or  other  fee  or  gratuity  given  by  the  owners 
of  the  said  vessels^  he  the  plaintiff,  his  executors  and  ad- 
ministrators,  should  have  and  receive  for  his  and  their  own 
use  and  benefit ;  but,  in  all  cases  where  the  said  vessels 
should  be  detained  longer  than  the  time  limited  in  their 
respective  charters  by  or  through  the  neglect  or  default  of 
the  plaintiff,  his  heirs,  executors,  or  administrators,  then 
and  in  that  case  the  plaintiff,  bis  heirs,  executors,  and  ad- 
ministrators, should  be  answerable  and  accountable  to  the 
defendants  for  any  claim  or  claims  for  demurrage  made 
«nd  recovered  by  the  owners  of  the  said  vessel  or  vessels, 
provided  such  charter  should  not  exceed  the  aforesaid  rate 
of  forty-nine  tons  per  day :  And,  should  the  defendants  or 
their  servants,  by  any  neglect  in  affording  assistance,  or 
from  unnecessary  delay,  keep  or  detain  any  barge  or  barges 
beyond  four  clear  working  days  in  unloading,  then  and  in 
TOch  case  the  defendants  should  pay  or  cause  to  be  paid 
to  the  plaintiff  demurrage  for  the  detention  aforesaid  at 
and  after  the  rate  of  6s.  per  day,  day  by  day  as  the  same 
might  become  due  and  owing :  And  for  the  considerations 
aforesaid  the  defendants  did  thereby  agree  with  the  plain* 
tiff,  his  heirs,  executors,  and  administrators,  to  pay  him  or 
them  at  the  rate  of  6d.  per  ton  for  all  such  coals  so  con* 
veyed  by  him  as  aforesaid,  and  also  to  provide  good  and 
sufficient  berths  and  moorings  for  the  loaded  craft  :  Mutual 
promises :  Averment,  that,  although  the  plaintiff  had  al- 
ways firom  the  time  of  the  making  of  the  said  agreement, 
performed  and  fulfilled  the  same  [in  all  things]  on  his  part 
according  to  the  tenor  and  effect,  true  intent,  and  meaning 
thereof,  and  did  upon  the  making  of  the  said  agreement 
find,  and  had  always  from  the  making  of  the  said  agree- 
ment until  the  breach  of  the  said  agreement  thereinafter 
mentioned  found,  and  still  was  ready  and  willing  to  find, 
and  still  had  in  perfect  readiness  in  that  behalf,  the  same 
being  at  his  own  proper  costs,  good  and  sufficient  barges. 
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the  same  being  tights  staancfa^  subBtantdal^  and  in  every        1842. 
way  fit  for  the  oonveyance  of  all  the  said  coals  of  the  de-      ^^^vimr 
fendants  mentioned  in  the.  said  agreement  dry  and  in  good  ^' 

condition  which  were  after  the  making  of  the  said  agree- 
ment to  be  conveyed  in  manner  and  form  as  in  the  said 
agreement  was  mentioned^  and  had  always  been  ready  and 
willing  and  still  was  ready  and  willing  to  convey  the  said 
coals  in  manner  and  form  and  upon  the  said  terms  and 
eonditions  in  that  behalf  in  the  said  agreement  men* 
tioned,  for  the  said  space  of  three  years  in  the  agreement 
mentioned— -of  all  which  said  several  premises  the  defend- 
snts  had  always  from  the  making  of  the  said  agreement 
hitherto  had  notice ;  and  although  the  defendants  did  em- 
1^  the  plaintiff  in  conveying  the  said  coals  in  manner 
and  form  and  upon  the  said  terms  and  conditions  in  that 
behalf  in  the  said  agreement  mentioned^  for  a  certain  part 
of  the  said  space  of  three  years  in  the  said  agreement 
mentioned,  to  wit,  from  the  miaking  of  the  said  agreement 
nntil  the  15th  day  of  September,  1840;  and  although  the 
drfendanis  had  at  the  breach  of  the  agreement  thereinafter 
mentioned,  and  from  thence  until  the  commencement  of 
this  action,  dioers  large  quaniiiies  of  coal  in  and  on  board  of 
ikdr  said  vessels  in  the  Pool  of  the  said  river,  which  were 
to  be  conveyed  from  thence  to  the  works  of  the  defendants 
at  Millbank,  and  which  they  caused  to  be  conveyed  thereto, 
but  not  by  the  plaintiff  or  in  his  barges,  and  which  might, 
and  but  for  the  breach  of  agreement  thereinafter  men- 
tbned  would,  have  been  conveyed  by  the  plaintiff  in  his 
said  barges  in  manner  and  form  and  upon  the  terms  and 
omditions  in  the  said  agreement  mentioned :  Tet  the  de-  Breach, 
fendants,  not  regarding  their  said  promise  and  undertaking 
in  that  behalf,  did  not  nor  would  employ  the  plaintiff  in 
conveying  their  said  coal  in  manner  and  form  and  upon 
the  terms  in  that  behalf  in  the  said  agreement  mentioned 
for  the  whole  of  the  time  in  the  said  agreement  mentioned, 
to  wit,  for  the  said  space  of  thrceyears,  although  requested 
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1842*  by  the  plfuntiff  so  to. do,  to  wit,  on  the  IGth  September, 
1840;  hut,  ou  tbe  oontnuy  therec^,  afterwards,  and  kmg 
before  tbe  jmd  space  of  three  years  from  the  date  of  the 
said  agnsem^it  had  expired,  to  wit,  on  the  16th  Septem- 
ber, 1840,  wxongfully  refused  to  employ  the  plaiatiff  in 
conveying,.or  to  permit  and  suffer  the  plaintiff  to  oontinae 
eonve^g  the  said  coal  of  the  defendants  in  and  on  board 
the  mid  Mhipa  of  the  drfendanis  in  the  Pool  of  the  said 
riyer,  in  manner  and  form  and  upon  the  terms  and  condi- 
tions in  that  behalf  in  the  said  agreement  mentioned,  and 
then  wholly  hindered  and  prevented  the  plaintiff  from  so 
doing,,and  had  continued  to  refrue  and  still  did  refuse  to 
employ  the  plaintiff  in  conveying  or  to  permit  and  suffer 
him  the  plaintiff  *to  continue  conveying  the  said  coals  of 
the  defendants  in  manner  and  form  and  upon  tiie  terms 
and  conditions,  in  that  behalf  mentioned,  or  to  permit  and 
suffer  the. plaintiff  to  perform  and  complete  the  said  pro* 
Special  da-  misc  and  undertaking  on  his  part  to  be  performed :  By 
"**''  means  whereof  he  .the  plaintiff  had  lost  and  been  deprived 

of  divers  great  gains  and  profits  which  would  otherwise 
have  arisen  and.  accrued  to  him  the  plaintiff  from  con- 
tinuing to  convey  the.  said  coal  in  manner  and  form  and 
upon  the  terms  and  conditions  in  that  behalf  in  the  said 
agreement  mentioned,  and  from  the  completion  of  the 
said  agreement ;.  and  he  the  plaintiff  had  been  put  to  and 
inQurxed  great  expenses,  to  wit^  500/.,  in  fitting  up,  build- 
ing, altering,  repairing,  and  obtaining  divers,  to  wit,  forty 
barges  for  the  purpose  of  performing  and  completing  the 
said  agieement,.the  same  being  fit,  proper,  and  in  every 
;  way  sufScient  for  the  conveyance  of  the  coals  of  the  de* 
fendants  for  the  said,  space  of  three  years,  in  manner  and 
form  in  that  behalf  in  the  said  agreement  mentioned,  and 
wbfch.said  barges  were  then  of  litde  or  no  value  or  uae 
whatever  to  the  plaintiff;  and  the  plaintiff  was  and  is 
otherwise  damnified. 
SM»iid  cquBt        The  second  count  stated  that  theretofore,  to  wit,  on  the 


Hubert 

V. 


BILABT  TBBK,  6  YIGTOMJI.  481 

22DdMnch,  I899;bj  a  oertaiaother  agreement  madebyaad  1842. 
between  the  pfaontiff  and  the  defendants,  in  consideration 
that  the  plttntiff^  at  the  request  of  the  defendants^  undertook 
and  promised  to  lighter  coals  for  the  defiendants  from  the  ^v*^»- 
side  of  certain  ships  in  thePod  of  the  river  Thames  to  the 
defendants'  wharf  at  the  Thames  Bank,  Yanxhall  Bridge* 
fiir  three  years,  for  6d.  per  ton,  the  defendants  undertook 
and  promised  t&  employ  the  plaintiff  to  lighter  coals  for  the 
defisndants  firom  Ae  side  of  certain  ships  in  the  Pool  of  the 
river  Thames  to  the  defendants'  wharf  at  the  Thames  Bank, 
Yanxhall  Bridge,  for  three  years,  for  6d.  per  ton :  Mutual 
promises:  Averment,  that,  although  the  plaintiff  had  al- 
ways firom  the  time  of  the  making  of  the  said  agreement 
pofixrmed  and  fulfilled  the  same  [in  all  things]  on  his  part 
to  be  performed  and  fulfilled  according  to  the  tenor  and 
effect,  true  intent  and  meaning  thereof;  and  the  plaintiff 
bad  always  been  willing  and  ready  and  still  was  willing  and 
ready  to  lighter  the  said  coals  for  the  defendants  firom  the 
aide  of  the  said  ships  in  the  Pool  of  the  river  Thames  to  the 
phee  aforesaid,  for  the  said  space  of  three  years  in  the  said 
agreement  mentioned,  upon  the  terms  in  the  said  agree- 
ment mentioned — of  all  which  said  premises  the  defendants 
had  always  firom  the  itiakiug  of. the  said  agreement  hitherto 
had  notice;  and  although  the  defendants  did  employ  the 
pkdhtiff  in  conveying  the  said  coals  for  the  defendants  for 
a  certain  part  of  the  said  space  of  three  years  in  the  said 
agreement  mentioned,  to  wit,  firom  the  time  of  the  making 
of  the  said  agreement  until  the  15th  September,  1840; 
and  although  the  defendants  had  at  the  breach  of  agreement 
thereinafter  mentioned,  and  firom  thence  until  the  com- 
mencement of  the  suit,  divers  large  quantities  of  coal  in 
and  on  board  other  of  the  said  ships  in  the  Pool  of  the  said 
river  which  were  to  be  conveyed  firom  thence  to  the  place 
afiiresaid,  and  which  the  defendants  caused  to  be  conveyed 
tiiereto,  but  not  by  the  plaintiff,  and  which  might  and  but 
for  the  breach  of  the  said  agreement  thereinafter  mentioned 
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184S. 


Third  and 
fourth  couDts. 

First  plea. 


Second  plea. 


voold  have  been  conveyed  thereto  by.tiie  plaintiff  in  man* 
ner  and  form  as  in  the  said  agreement  in  that  behalf  men- 
tioned :  Yet  the  defendants^  not  regarding  their  said  pro- 
mise, and  undertaking  in  that  behalf^  did  not  nor  would 
employ  the  plaintiff  in  lightering  the  said  coals  for  the  de- 
fendants from  the  side  of  the  said  ships  lying  in  the  said 
Pool  to  the  place  aforesaid,  in  manner  and  form  in  the 
said  agreement  in  that  behalf  .mentioned  for  the  whole  of 
the  said  space  of  time  in  the  said  agreement  mentioned,  to 
wit,  for  the  said  space  of  three  years,  although  requested 
by  the  plaintiff  so  to  do,  to  wit,  on  the  1 6th  September, 
1840;  but,  on  the  contrary  thereof,  afterwards,  and  long 
before  the  said  space  of  three  years  from  the  date  of  the 
said  agreement  had  expired,  to  wit,  on  the  16th  Septem- 
ber, 1840,  wrongfully  refused  to  employ  the  plaintiff  in 
lightering  or  to  permit  or  suffer  the  plaintiff  to  continue 
lightering  coals  for  the  defendants  in  manner  and  form 
as  in  the  said  agreement  in  that  behalf  mentioned,  and 
then  wholly  hindered  and  prevented  the  plaintiff  from  so 
doing,  and  had  continued  to  refuse  and  still  did  refuse  to 
employ  the  plaintiff  in  lightering  or  to  permit  and  suffer 
the  plaintiff  to  continue  lightering  the  said  coals  for  the 
defendants  in  manner  and  form  in  the  said  agreement  in 
that  behalf  mentioned,  or  to  permit  and  suffer  the  pbdntiff 
to  perform  and  complete  the  said  promise  and  undertaking 
on  his  part  to  be  performed :  by  means  whereof  the  plain* 
tiff  had  lost  and  been  deprived  of  divers  great  gains  and 
profits  which  he  otherwise  would  have  made  and  had. 
.    There  was  also  a  count  for  lighterage,  and  a  count  for 
money  found  due  upon  an  account  stated. 
:    The  defendants  pleaded — first,  as  to  the  first  and  second 
jcounts,  non  assumpsit. 

:  Secondly — to  the  first  count — that  the  plaintiff  was  not 
ialways  ready  and  willing  to  convey  the  coals  of  the  defend* 
.ants  in  manner  and  form  and  upon  the  terms  in  the  said 
Agreement  in  the  first  count  mentioned  in  that  behalf  con- 
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tained,  for  the  said  space  of  three  years  in  that  agreement        1^42. 
mentioned,  in  manner  and  form  as  in  the  first  count  in      "^^     ' 
that  behalf  was  alleged ;  concluding  to  the  country. '  v. 

iftiirdly — ^to  the  first  count — ^that  the  defendants  always  "■•*»*• 
from  the  time  of  making  the  said  promise  of  the  defendants  Third  pica. 
in  the  said  first  count  mentioned  did  employ  the  plaintiff 
in  oonveying,  and  did  permit  and  suffer  the  plaintiff  to 
convey  by  water  all  coal  belonging  to  the  defendants  from 
their  vessds  lying  in  the  Pool  of  the  said  river  Thames  to 
their  said  works  in  the  first  count  in  that  behalf  mentioned, 
according  to  the  tenor  and  efRect,  true  intent  and  mieamng 
of  the  said  agreement  and  their  said  promise  in  that  count 
mentioued ;  without  this  that  they  the  defendants  at  the 
time  of  the  supposed  breach  of  the  said  agreement  in  that 
count  in  that  behalf  mentioned,  and  from  thence  until  the 
commencement  of  the  action,  had  large  quantities  of  coal 
in  and  on  board  of  their  vessels  in  the  Pool  of  the  said 
river  Thames,  which  were  to  be  conveyed  Arom  thence  to 
the  said  works  of  the  defendants  in  that  count  mentioned, 
and  which  they  caused  to  be  conveyed  thereto,  but  not  by 
the  plaintiff,  and  which  might  and  but  for  the  said  supposed 
Iveach  of  the  said  agreement  would  have  been  conveyed 
by  the  plaintiff  in  his  sud  barges,  in  manner  and  form  as 
in  the  said  first  count  in  that  behalf  was  alleged;  conclud* 
ing  to  the  country. 

Fourthly — ^to  the  first  count — ^that  the  defendants  al-  Fourth  pica. 
ifvf%  firom  the  time  of  making  their  said  promise  in  the 
said  first  count  mentioned  until  the  commencement  of  the 
suit,  employed  the  plaintiff  in  conveying,  and  suffered  and 
permitted  the  plaintiff  to  convey  by  water  all  their  coal 
from  their  veeeele  lying  in  the  Pool  of  the  said  river  to  their 
•aid  works  in  the  said  first  count  in  that  behalf  mentioned, 
aeoording  to  the  tenor  and  effect,  true  intent  and  meaning 
of  the  said  agreement  and  their  said  promise  in  that  coont 
mentioned;  without  this  that  they  the  defendants  refused 
to  employ  the  plaintiff  in  conveying,  or  to  permit  and  suf- 
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1842.  fer  the  phintiff  to  continue  to  convey  their  coal  in  and  on 
HuBSRT  bourd  their  ships  in  the  Pool  of  the  said  river,  in  manner 
and  form  and  upon  the  terms  and  conditions  in  that  be- 
half in  the  said  agreement  mentioned,  and  hindered  and 
prevented  the  plaintiff  from  so  doing,  and  continued  to 
refuse  to  employ  the  plaintiff  in  conv^ing  or  to  permit 
and  suffer  the  plaintiff  to  continue  conveying  their  said 
coak  in  manner  and  form  and  upon  the  terms  and  condi- 
tions in  the  said  agreement  in  that  behalf  mentioned;  or 
to  permit  and  suffer  the  plaintiff  to  perform  and  complete 
his  said  promise  and  undertaking  on  his  part  to  be  per- 
formed, in  manner  and  form  as  in  the  said  first  count  in 
that  behalf  was  alleged ;  concluding  to  the  country. 

Fifth  piML  Fifthly — to  the  second  count — that  the  plaintiff  was  not 

always  ready  and  willing  to  lighter  the  coals  fi>r  the  defend- 
ants from  the  side  of  the  said  ships  in  the  Pool  of  the  said 
river  Thames  to  the  said  place  in  the  said  second  count  in 
that  behalf  mentioned,  and  upon  the  terms  mentioned  in 
the  said  agreement  in  that  count  mentioned,  in  manner 
and  form  as  in  that  count  in  that  behalf  was  alleged ;  con- 
cluding to  the  country. 

Sitth  plea.  Sixthly-^to  the  second  count — ^that  the  drfendants  al* 

ways  from  the  time  of  making  their  said  promise  in  the 
said  second  count  mentioned  until  the  commencement  of 
the  suit  employed  the  plaintiff  in  lightering  and  suffered 
and  pennitted  him  to  lighter  all  their  coals  from  the  side 
1^  their  ships  in  the  Pool  of  the  said. river  to  their  said 
wharf  at  the  Thames  Bank,  Yanxhall  Bridge  aforesaid, 
according  to  the  tenor  and  effect  of  the  said  agreement  and 
their  said  promise  in  the  said  second  count  mentioned; 
without  this  that  they  the  defendants  had,  at  the  time  of 
the  supposed  breach  of  agreement  in  the  said  second  count 
in  that  behalf  mentioned,  and  from  thence,  until  the  com- 
mencement of  the  suit,  divers  large  quantities  of  coal  in 
and  on  board  the  said  ships  in  the  Pool  of  the. said  river 
which  were  to  be  conveyed  from  thence  to  the  plaoe  in 
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that  behalf  aforesaid^  and  which  the  defendants  'canaed  to        i842. 
be  conveyed  thereto^  but  not  by  the  phnntiff,  and  which      ^J^J|j^ 
might  and  but  for  the  said  supposed  breach  of  agreement  v. 

would  have  been  conveyed  thereto  T)y  the  plaintiff  in  man*>        o*»»«*- 
ner  and  form  as  in  the  said  agreement  in  tfant  behadf 
mentioned^  in  manner  and  form  as  in  the  said  second 
count  in  that  behalf  was  alleged ;  condnding  to  the  cduntiy. 

Seventhly — ^to  the  second  count-^that  the  defendants  Seventh  plea. 
always  from  the  time  of  making  their  said  proiiiise  in  the 
said  second  count  mentioned,  imtil  the  commencement  of 
the  suit,  employed  the  plaintiff  in  lightering  and  suffer^ 
and  permitted  the  plaintiff  to  lighter  all  their  coal  from 
their  vessels  in  the  Pool  of  the  said  river'  to  tiieir  said 
wharf,  according  to  the  tenor  and  effect,  true  intent,  and 
meaning  of  the  said  agreement  and  their  said'promise  in 
the  said  second  count  mentioned ;  without'  this  that  they 
the  defendants  refused  to  employ  the  plaintiff  in  lightering 
and  suffer  the  plaintiff  to  continue  lightering  coals  for  the 
defendants  in  manner  and  form  as  mentioned  in*  the  said 
agreement  in  that  count  in  that  behalf  mentioned,  and 
hindered  and  prevented  the  plaintiff  from  so  doing;  and 
continued  to  refuse  to  employ  the  plaintiff  in  Kghtering, 
or  to  permit  and  suffer  the  plaintiff  to  eontinue^lightering 
the  said  •coals  for  the  d^endants,  in  maoiner  and  form  in 
the  said  agreement  in  that  behalf  mentioned,  or  to  permit 
and  suffier  the  plaintiff  to  perform  and  complete  tiie  said 
promise  and  undertaking  on  his  part  to  be  performed,  in 
manner  and  form  as  in  the  said  s^ond  count  in  that  be- 
half was  aDeged ;  concluding  to  the  country. 

As  to  the  third  and  fourth  counts  the  deftsidants  paid  Eighth  pi««. 
into  court  the  sum  ^  85/.  17s.  6d.,  allegingthat  the  plains- 
tiff  had  not  sustained  damages  to  a  greater  amount  in  re- 
spect of  the  causes  of  action  in  tiiose  orants  mentioned; 
which  sum  the  plaintiff  took  out  of  court,  joining  issue  as  i 

to  the  other  pleas.  ' 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings 
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1842. 


Agreement  of 
S5th  March, 
1899. 


at  Wettmiiuter  after  last  Trinitjr  Term.  The  plaintiff  was 
a  ligbterman  canying  on  his  bnriness  at  Millbank  Street, 
Westminster :  the  defendants  were  directors  of  The  Equit- 
able Gtas-Ldght  and  Coke  Company.  Prior  to  the  date  of 
tiie  contract  declared  on.  The  Bquitable  Gas-Light  Com- 
pany were  in  the  habit  of  purchasing  ooala  at  Newcastle- 
npon-Tyne,  and  conveying  them  thence  in  vessels  char- 
tered by  them  for  that  purpose  to  the  Pool  of  the  river 
Thames,  firom  which  place  they  were  carried  to  the  pre- 
mises of  the  company  at  Thames  Bank  Wharf,  Yauxhall 
Bridge,  by  lightermen  employed  by  them.  At  a  meeting 
of  the  directors  on  the  12th  March,  1889,  it  was  resolved 
that  an  advertisement  should  be  inserted  in  The  Morning 
Advertiser  for  tenders  ''  for  conveying  the  company's  coals 
from  ships  in  the  Pool  to  their  works  at  Thames  Bank 
Wharf,  for  three  years  from  Lady-Day  then  nexf  The 
advertisement  was  inserted  accordingly,  and  the  plaintiff 
made  a  tender  at  6d.  per  ton,  which  was  accepted  by  the 
company,  the  directors  of  which  resolved,  at  a  meeting  of 
the  26tfa  March,  1889,  that  the  plaintiff  "  be  appointed 
lighterman  to  the  company  for  the  term  of  three  years,  at 
6d.  per  ton,  his  account  to  be  sent  in  and  settled  quar- 
terly.^'  An  agreement  was  afterwards  prepared  by  the 
secretary  of  the  company  and  submitted  to  the  directors 
for  approval;  and  they,  after  making  some  alterations 
therein,  caused  it  to  be  sent  to  the  plaintiff.  The  minute 
of  this  transaction  in  the  company's  books  was  as  follows : 
"2nd  April,  1839.  The  agreement  between  the  com- 
pany and  Mr.  Thomas  Hubert  for  conveying  our  coals 
from  ships  in  the  Pool  to  Thames  Bank  Wharf  for  a  period 
of  three  years,  was  read  and  approved,  and  a  fair  copy 
thereof  directed  to  be  forwarded  to  Mr.  Hubert."  The 
lagreeinent  so  sent  was  as  follows : — 

"  Articles  of  agreement  made,  concluded,  and  fully 
agreed  upon  this  25th  day  of  March,  1839,  between  Thomas 
Hubert,  of  Millbank  Street,  in  the  city  of  Westminster, 
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lighterman^  of  the  one  part,  and  Edmund  Treherne,  Wal-  1842. 
ter  Hawkins,  and  Nathaniel  Saxon,  trustees  and  directors 
of  The  Equitable  Gas-Light  and  Coke  Company,  of  the 
other  part :  Whereas  the  said  T.  Hubert  has  agreed  with 
the  said  E.  Treheme,  W.  Hawkins,  and  N.  Saxon,  acting 
herein  on  behalf  of  The  Equitable  Gas-Light  and  Coke 
Company,  to  convey  by  water  coal  belonging  to  the  said 
company  from  their  vessels  lying  in  the  Pool  of  the  river 
Thames  to  their  works  at  Millbank  for  three  years  from 
the  date  of  these  presents,  upon  such  terms  and  conditions 
as  are  hereinafter  mentioned :  Now,  these  presents  witness, 
that,  in  consideration  of  the  sum  of  6d.  per  ton  for  each 
and  every  ton  of  coals  conveyed  by  the  said  T.  Hubert  to 
the  said  company's  works  as  aforesaid,  the  said  T.  Hu- 
bert, for  himself,  his  executors  and  administrators,  doth 
covenant,  promise,  and  agree  to  and  with  the  said 
E.  Treheme,  W.  Hawkins,  and  N.  Saxon,  acting  herein  as 
aforesaid,  or  their  successors  and  assignees,  in  manner 
following,  that  is  to  say,  that  he  the  said  T.  Hubert,  his 
heirs,  executors^  or  administrators,  shall  and  will  forthwith, 
at  his  or  their  own  proper  costs  and  charges,  find  or  cause 
to  be  found  good  and  sufficient  barges,  tight,  staunch,  sub- 
stantial, and  in  every  way  fit  for  the  conveyance  of  the 
said  coal  as  aforesaid  dry  and  in  good  condition ;  and  that 
the  said  T.  Hubert  receiving  notice  in  writing  from  the 
broker  or  other  person  on  behalf  of  the  company  of  the 
arrival  of  any  of  the  company's  vessels  laden  as  aforesaid, 
and  of  the  place  of  mooring  in  the  Pool  of  every  such 
vessel,  he  shall  proceed  to  discharge  such  vessel,  at  the 
rate  of  not  less  than  forty-nine  tons  per  day,  the  following 
working  day  from  the  receipt  of  such  notice  to  be  con- 
sidered the  first  day  of  such  ship's  time ;  the  said  T.  Hu- 
bert to  be  answerable  for  all  loss  or  damage  that  may 
occur  from  the  time  of  taking  in  the  coals  alongside  the 
vessel  until  safely  delivered  at  the  company's  wharf: 
And,  further,  that  the  said  T.  Hubert  shall  upon  all  occa* 

VOL.  IV.  K  K 
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1842.  sions  report  by  letter  to  tbe  secretary  or  other  person  ap- 
pointed by  the  said  company  the  condition  of  the  cai^  of 
each  vessel  when  delivered.  It  is  farther  agreed  that  any 
dispatch  money  or  other  fee  or  gratuity  given  by  the 
owners  of  the  said  vessels^  the  said  T.  Hubert,  his  execu- 
tors and  administrators,  to  have  and  receive  for  his  and 
their  own  use  and  benefit :  but,  in  all  cases  where  the  said 
vessels  shall  be  detained  longer  than  the  time  limited  in 
their  respective  charters  by  or  through  the  neglect  or  de* 
fault  of  the  sud  T.  Hubert,  his  heirs,  executors,  and  ad- 
ministrators, then  and  in  that  case  the  said  T.  Hubert, 
his  heirs,  executors,  and  administrators,  shall  be  answerable 
and  accountable  to  the  said  company  for  any  claim  or 
claims  for  demurrage  made  and  recovered  by  the  owners  of 
the  said  vessel  or  vessels,  provided  such  charter  shall  not 
exceed  the  aforesaid  rate  of  forty-nine  tons  per  day :  and, 
should  The  Equitable  Gas-Light  Company  or  their  ser- 
vants, by  any  neglect  in  affording  assistance,  or  from  un- 
necessary delay,  keep  or  detain  any  barge  or  barges  beyond 
four  clear  working  days  in  unloading,  then  and  in  such 
case  the  said  company  shall  pay  or  cause  to  be  paid  to  the 
said  T.  Hubert  the  demurrage  for  the  detention  aforesaid 
at  and  after  the  rate  of  5«.  per  day,  day  by  day  as  the  same 
may  become  due  and  owing :  And,  for  the  considerations 
aforesaid,  the  said  E.  Treherne,  W.  Hawkins,  and  N.  Sax- 
on, do  hereby,  on  behalf  of  the  said  company,  agree  with 
the  said  T.  Hubert,  his  heirs,  executors,  and  adminis- 
trators, to  pay  him  or  them  at  the  rate  of  6d.  per  ton 
for  all  such  coal  so  conveyed  by  him  as  aforesaid,  and  also 
to  provide  good  and  sufficient  berths  and  moorings  for  the 
loaded  craft :  And  for  the  due  performance  of  this  agree- 
ment each  of  the  said  parties  hereto  bindeth  himself  and 
themselves  unto  the  other  and  others  of  them  by  these 
presents.    As  witness  our  hands  " — 

This  agreement  was  not  signed  by  either  party :  nor  was 
there  any  other  evidence  to  shew  that  it  was  intended  to 
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be  delivered  out  as  a  complete  agreement,  or  of  any  autho- 
rity in  the  secretary  so  to  deliver  it  out,  except  the  resolu- 
tion of  the  2nd  April  above  set  forth.  The  agreement  was 
acted  upon  until  the  12th  September,  1840,  when  the  com- 
pany, having  entered  into  a  contract  with  Messrs.  Beid  of 
Newcastle-upon-Tyne,  for  the  supply  of  coals,  to  be  de^ 
Iwered  at  their  works  at  Y auxhall  Bridge,  at  a  certain  price 
per  ton,  including  all  charges  (lighterage,  &c.),  ceased  to 
employ  the  plaintiff  as  their  lighterman.  The  action  wa6 
commenced  on  the  31st  October,  1840,  between  which  day 
of  the  12th  September  preceding  there  was  no  proof  of 
more  than  one  cargo  of  coal  having  been  conveyed  from 
the  Pool  to  the  company's  premises. 

The  plaintiff  claimed  to  be  entitled  to  damages  for  the 
presumed  loss  of  profits  during  the  whde  period  covered 
by  the  contract,  and  also  to  recover  the  costs  incurred  by 
him  in  altering  his  barges  for  the  more  convenient  car- 
riage of  the  defendants'  coals. 

On  the  part  of  the  defendants  it  was  objected,  that,  the 
contract  being  one  that  was  not  to  be  performed  within 
the  year,  it  was  necessary  that  it  should  be  in  writing  and 
signed  by  the  parties  to  be  charged  thareby,  or  by  then* 
agents  lawfully  authorized,  to  satisfy  the  statute  of  frauds; 
and  further  that  there  had  been  no  breach  of  the  agree- 
ment, inasmuch  as  it  did  not  appear  that  the  company 
possessed  any  vessels,  or  that  they  were  the  owners  of  any 
ooal  under  the  contract  with  Messrs.  Beid  until  it  actually 
reached  their  premises  at  Millbank ;  and  that,  at  all  events, 
the  plaintiff  was  not  entitled  to  recover  the  costs  of  alter- 
ing his  barges. 

The  learned  judge  said,  that,  in  his  opinion,  the  sub- 
stantial meaning  of  the  agreement  was,  that  the  plaintiff 
should  have  the  lighterage  of  all  coals  brought  into  the 
Pool  to  be  carried  to  and  consumed  at  the  company's 
wcnrks.  And  he  desired  the  jury,  in  estimating  the  da- 
mages, to  consider  what  loss  of  profit  the  plaintiff  had  sus* 
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taiued  by  being  deprived  of  the  lighterage  of  coals  under 
the  contract  between  the  12th  September,  1840,  the  day 
on  which  he  had  notice  to  discontinue,  and  the  commence- 
ment of  the  action — the  Slst  October. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
150/. 

Bompas,  Serjeant,  in  Michaelmas  Term  last,  pursuant  to 
leave  reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to 
enter  a  nonsuit,  or  for  a  new  trial  on  the  ground  that  the 
damages  were  excessive. — He  submitted,  that,  the  agree- 
ment  not  being  to  be  performed  within  one  year,  a  signa- 
ture by  the  parties  to  be  charged  was  requisite  (19) ;  and 
that  the  case  did  not  fall  within  the  principle  otSaunderson 
▼.  Jackson,  2  Bos.  &  Pul.  23S,  and  Schneider  v.  Norris,  2 
M.  &  S.  286,  where  the  circumstance  of  the  names  of  the 
vendors  appearing  in  print  on  a  bill  of  parcels,  coupled 
with  the  fact  of  the  name  of  the  purchaser  and  other  par- 
ticulars being  written  thereon  by  them  or  by  an  agent  au- 
thorized by  them,  was  held  to  be  a  sufficient  signing  to 
charge  them  with  the  contract :  and  he  relied  on  Selby  v. 
Selby,  3  Meriv.  2,  where  it  was  held  that  a  letter  from  a 
mother  to  her  son,  beginning  "  My  Dear  Robert,'*  and 
concluding  *'  Your  affectionate  Mother,"  was  not  signed 
so  as  to  constitute  a  binding  agreement  on  the  part  of  the 
mother  within  the  intent  of  the  statute  of  frauds — ^it  not 
being  enough  to  identify;  there  must  be  a  signing,  i.  e. 
either  an  actual  signature  of  the  name,  or  something  in- 
tended  by  the  writer  to  be  equivalent  to  a  signature :  and 

(19)  llie  words  of  the  4th  8oc-  which  such  action  shall  bebrought, 

tion  of  the  29  Car.  2,  c.  3,  so  far  or    some    memorandum   or    note 

as  they  affect  the  present  question,  thereof,   shall   be   in   writing  and 

are — that  no  action  shall  be  brought  signed  by  the  party  to  be  charged 

**  upon  any  agreement  that  is  not  therewith,  or  some  other  person 

to  be  performed  within  tlic  space  thereunto  by  him  lawfully  autho- 

of  one  year  from  the  ninking  there-  rized.*' 
of,    unless    tho    agreement    upon 
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Sir  W.  Grant,  M.  B.,  said :  "  There  may  be  in  the  instni-  1842. 
ment  a  very  sufficient  description  to  answer  the  purpose  of  Hubert 
identification,  without  a  signing,  that  is,  without  the  party 
having  either  put  his  name  to  it  or  done  some  other  act 
intended  by  him  to  be  equivalent  to  the  actual  signature 
of  his  name — such  as,  a  person  unable  to  write  making 
his  mark.  But  it  was  never  said,  because  you  may  identify 
the  writer,  therefore  there  is  a  signature  within  the  mean- 
ing of  the  statute.  If  so,  the  word  '  I '  or  '  me'  would  be 
enough,  provided  you  can  prove  the  handwriting.^'  The 
learned  Seijeant  further  submitted  that  there  being  no 
evidence  to  shew  that  the  defendants  were  owners  of  any 
coal  the  lighterage  of  which  the  plaintiff  was  deprived  of 
(the  coals  delivered  to  them  under  the  contract  with  the 
Messrs.  Reid  not  becoming  the  property  of  the  company 
until  its  actual  delivery  at  their  works),  there  was  no 
proof  of  any  breach  of  the  contract :  and  that  the  damages 
were  evidently  assessed  upon  an  erroneous  principle,  and 
not  upon  that  to  which  the  learned  judge  in  his  summing 
up  invited  the  attention  of  the  jury. 

Channell  and  Shee,  Serjeants,  now  shewed  cause. — In 
order  to  constitute  a  valid  agreement  within  the  4th  sec- 
tion of  the  statute  of  frauds,  it  is  not  necessary  that  there 
shoidd  be  khj  formal  signature :  it  is  enough  if  the  names 
of  the  parties  to  be  charged  are  found  therein,  inserted 
either  by  themselves  or  by  some  person  authorized  by 
them.  Here,  the  names  of  the  defendants  are  found  in 
the  agreement,  the  agreement  being  in  the  handwriting  of 
the  secretary  of  the  company,  their  authorized  agent ;  and 
consequently  all  the  requisites  of  the  statute  are  complied 
with.  [Tlndal,  C.  J. — The  difficulty  is,  that  the  agree- 
ment is  insensible  without  signature  in  the  ordinary  way : 
it  concludes  '^as  witness  our  hands,''  shewing  that  the 
signatures  of  the  parties  were  intended  to  follow.]  The 
agreement  was  delivered  out  as  a  complete  agreement,  and 
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1842.  acted  upon  for  a  period  of  eighteen  months.  It  is  not  ne- 
cessary that  the  signature  should  be  at  the  foot  of  the  in- 
strument^ or  that  it  should  even  be  in  writing — Saundersan 
V.  Jackson,  2  B.  &  P.  288;  Schneider  v.  Norris,  2  M.  &  S. 
286.  In  Johnion  v.  Dodgmm,  2  M.  &  Welsby,  653,  the 
traveller  of  the  plaintiffs,  hop  merchants  in  London,  agreed 
with  the  defendant,  at  Leeds,  for  the  sale  to  him,  by  sam- 
ple, of  a  quantity  of  hops.  The  defendant  wrote  in  his 
own  book,  which  he  kept,  the  following  memorandum : — 
"Leeds>  19th  October,  1836.  Sold  John  Dodgson  (the 
defendant)  27  pockets  Playsted,  1836,  Sussex,  at  103s. 
The  bulk  to  answer  the  sample.  4  pockets  Selme,  Beck- 
ley's,  at  95s.  Samples  and  invoice  to  be  sent  per  Rock- 
ingham coach.  Payment  in  bankers'  [draft]  at  two 
months.''  This  was  signed  by  the  traveller  on  behalf  of 
the  plaintiffs :  and  it  was  held  to  be  a  sufficient  memoran- 
dum in  writing  of  the  contract,  within  the  statute  of  frauds. 
"The  statute  of  frauds,"  said  Lord  Abinger,  C.  B.,  "re- 
quires that  there  should  be  a  note  or  memorandum  of  the 
contract  in  writing,  signed  by  the  party  to  be  charged. 
And  the  cases  have  decided,  that,although  the  signature 
be  in  the  beginning  or  middle  of  the  instrument,  it  is  as 
binding  as  if  at  the  foot  of  it ;  the  question  being  always 
open  to  the  jury,  whether  the  party,  not  having  signed  it 
regularly  at  the  foot,  meant  to  be  bound  by  it  as  it  stood, 
or  whether  it  was  left  so  unsigned  because  he  refused  to 
complete  it.  But,  when  it  is  ascertained  that  he  meant 
to  be  bound  by  it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing  shewing  the  terms 
of  the  contract,  and  recognized  by  him.  I  think  in  this 
case  the  requisitions  of  the  statute  are  fully  complied  with. 
The  written  memorandum  contains  all  the  terms  of  the 
contract ;  it  is  in  the  defendant's  own  handwriting,  con- 
taining his  name,  and  it  is  signed  by  the  plaintiffs  through 
their  agent."  It  is  impossible  to  distinguish  that  case 
from  the  present.     Suppose,  instead  of  the  three  defend- 
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WtB,  the  agreement  here  had  been  with  one  onljr^  and  the  1842. 
whole  had  been  in  his  handwritings  but  not  formally  signed^ 
wonld  the  mere  circumstance  of  the  words  ''as  witness  my 
hand'^  at  the  foot  destroy  the  effect  of  the  previous  inser- 
tion of  the  defendant's  name  ?  Clearly  not.  [Maule,  J., 
referred  to  Knight  v.  Crockford,  1  Esp.  190,  where  an 
agreement  in  the  handwriting  of  the  defendant,  begin- 
ning "  I,  A.  B./'  though  not  otherwise  signed  by  the 
party,  was  held  good  within  the  statute  of  frauds ;  Lord 
Chief  Justice  Eyre  saying,  that,  ''  if  it  had  appeared,  that, 
on  being  submitted  to  the  plaintiff  for  acceptance,  he  had 
hastily  snatched  up  the  agreement,  and  refused  the  de- 
fendant a  copy  of  it,  or  if  from  other  circumstances  fraud 
in  procuring  it  might  have  been  inferred,  he  would  have 
left  it  to  the  jury  to  say  whether  it  was  intended  by  the 
defendant  at  first  to  be  a  valid  agreement  on  his  part,  or  as 
only. containing  proposals  in  writing,  subject  to  future  re- 
vision/^]— ^Then,  the  substantial  meaning  of  the  agreement 
was,  that  the  plaintiff  should  have  the  lighterage  of  all 
coals  intended  for  the  works  of  the  company :  it  was  not 
meant  to  be  limited  in  the  way  suggested.  The  agree- 
ment itself  speaks  of  the  owners  of  the  vessels  whence  the 
coals  were  to  be  brought  as  being  other  and  different  per- 
sons than  the  company. 

BompoBy  Serjeant  (Addison  was  with  him),  in  support 
of  the  rule. — ^There  was  no  signed  agreement  within  the 
statute  of  frauds.  It  appeared,  that,  pursuant  to  a  reso- 
lution of  the  board  of  directors  of  The  Equitable  Gas- 
Light  Company,  of  the  12th  March,  1839,  an  advertise- 
ment was  published  for  tenders  for  the  conveyance  of 
coals  from  vessels  in  the  Pool  to  the  company's  station  at 
Thames  Bank  Wharf,  Yauxhall  Bridge,  for  a  term  of 
three  years  from  the  25th  March  then  next ;  and  that  the 
plaintiff  sent  in  a  tender,  which  by  a  resolution  of  the 
directors,  of  the  26t}i  March,  was  accepted.     It  further 
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1842.        appeared  that  the  agreement  between  the  company  and 

^J^'^^      the  plaintiff  (by  whomsoever  prepared)    was  read    and 

V.  approved  at  a  meeting  of  the  2nd  Aprils  1839^  and  a  fair 
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copy  directed  to  be  forwarded  to  the  plaintiff;  that  the 
secretary  accordingly  transmitted  a  copy  of  the  agreement 
to  the  plaintiff  for  his  approval;  and  that  he  returned  it 
with  some  alterations.  There  was  no  evidence  that  the 
directors  by  any  formal  resolution  assented  to  the  agree- 
ment as  altered.  Upon  this  state  of  facts^  two  objections 
present  themselves  to  the  validity  of  the  agreement — first, 
that  there  was  no  signature  at  all— secondly,  that  there 
was  no  evidence  of  authority  in  the  secretary  to  deliver 
out  the  agreement  as  a  complete  and  binding  contract. 
The  insertion  of  the  names  of  the  defendants  clearly  was 
not  such  a  signature  as  would  suffice:  the  form  of  the 
instrument  shews  that  the  signatures  were  intended  to 
follow.  The  ground  upon  which  the  cases  of  Saunderson 
V.  Jackson  and  Schneider  v.  Narris  proceeded  was  this, 
that  the  recognition  by  the  party  of  the  printed  name  on 
the  invoice  was  tantamount  to  a  mark  or  signature.  In 
Hawkins  v.  Holmes,  1  P.  Wms.  770,  and  Stokes  v.  Moore, 
ib.,  in  the  notes  of  Mr.  Cox,  the  court  held  a  signing  by 
the  party  necessary,  though  the  draft  of  the  conveyance 
had  in  the  former  case  been  altered  in  the  handwriting 
of  the  purchaser,  and  in  the  latter  the  seller  had  himself 
written  instructions  for  the  renewal  of  a  lease.  These 
two  cases  are  very  nearly  in  point.  It  is  .true  that  a 
signature,  if  intended  to  operate  as  a  recognition  of  the 
contract,  need  not  be  found  in  any  particular  part  of  the 
instrument :  but,  even  in  the  case  of  a  will  (20)  before  the 


(20)  See  Lemaynev.  Stanley,  3  ed   to   make  it  valid   within  the 

Lev.  1,  where  it  was  held,  that,  if  statute  of  frauds. 
a  will  of  lands  (in  the  testator's  By  the  9th  section  of  the  late 

own  handwriting)  hegin,  "  I,  John  act,  7  Will.  4  &  I  Vict.  c.  26,  all 

Stanley,  make  this  my  last  will,"  wills  are  required  to  be  signed  "  at 

&c.,  it  need  not  be  otherwise  sigu-  the  fool  or  end  thereof." 
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recent  statute,  7  Will.  4  &  1  Vict.  c.  26,  the  will  was  1842. 
never  held  to  be  complete  without  a  signature  at  the  end, 
where  such  mode  of  signing  evidently  appeared  to  have 
been  contemplated.  There  is  a  manifest  distinction  be- 
tween an  authority  given  to  an  agent  to  insert  the  name 
of  a  party  in  a  draft,  and  the  giving  to  the  instrument 
that  authenticity  and  confirmation  which  the  ultimate 
signature  gives  it.  To  hold  this  to  be  under  the  circum- 
stances a  good  and  valid  signature,  would  be  letting  in 
evidence  to  bind  the  parties  which  the  statute  designed  to 
exclude.  There  clearly  was  no  evidence  here  of  any 
specific  authority  given  by  the  directors  to  the  secretary 
to  deliver  out  the  paper  in  question  as  a  valid  and  binding 
agreement,  nor  can  any  general  authority  to  that  effect 
be  inferred  from  the  nature  of  his  employment,  and  the 
character  he  filled. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  agreement  in 
question  is  not  so  signed  as  to  satisfy  the  4th  section  of 
the  statute  of  frauds.  The  statute  enacts  that  no  action 
shall  be  brought  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorized.  In  the  first  place,  I  am  not  satisfied 
that  the  agreement  declared  upon  in  this  case  bears  any 
signature  at  all.  The  names  of  the  contracting  parties 
must  of  necessity  be  mentioned  in  the  body  of  the  in- 
strument :  it  was  impossible  to  draw  it  without.  If  we 
were  to  hold  that  the  mere  introduction  in  the  agreement 
by  the  person  employed  to  prepare  it  of  the  names  of  the 
respective  parties,  constituted  a  sufficient  signature,  we 
should  in  effect  almost  repeal  the  statute.  Suppose  an 
attorney,   pursuant  to  instructions  from  a  client  to  pre- 
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1842.  pare  an  agreement,  should  insert  therein  the  client's 
name,  and  deliver  a  copy  to  the  other  contracting  party, 
could  it  be  for  a  moment  contended  that  that  would 
amount  to  such  a  signature  as  would  bind  the  client? 
Certainly  not :  and  I  am  not  aware  that  the  secretary  of 
this  company  has  in  this  respect  any  greater  authority 
than  an  attorney  would  have.  Then,  see  the  form  of  this 
agreement.  It  concludes  with  these  words,  "  As  witness 
our  hands  " — evidently  shewing  that  the  parties  intended 
their  names  to  be  subjoined,  and  did  not  contemplate  that 
the  insertion  of  them  in  the  body  of  the  contract  should 
be  equivalent  to  a  subsequent  formal  signature.  Sounder^ 
son  V.  Jackson,  2  B.  &  P.  238,  seems  to  depend  much 
more  upon  the  letter  afterwards  written  by  the  defendants 
than  upon  the  printed  names  in  the  bill  of  parcels  (21). 
The  present  case  labours  under  a  twofold  infirmity:  in 
the  first  place,  there  is  no  signature  by  the  defendants  or 
by  an  agent  by  them  lawfully  authorized;  and  in  the 
next  place,  there  is  no  evidence  of  any  authority  in  the 
secretary  so  to  deal  with  the  instrument  as  to  make  the 
mention  of  the  defendants'  names  in  the  body  of  it  equi- 
valent to  actual  signature.  Much  care  is  requisite  in 
construing  the  statute  of  frauds,  otherwise  its  useful 
provisions  will  be  destroyed  by  the  advance  of  each  case 
a  little  beyond  those  which  precede  it.  I  am  of  opinion 
that  this  rule  must  be  made  absolute. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  present 
case  is  clearly  distinguishable  from  that  of  a  bill  of  parceb 
delivered  out  in  a  perfect  form.  Here,  it  neither  appears 
that  the  instrument  given  out  by  the  secretary  of  the 
company  to  the  plaintiff  was  intended  at  the  time  as  a 

(21)  In  the  report  of  the  case  of  Norris,  2  M.  &  S.  286,  the  name 
Saunderson  v.  Jackson,  it  does  not  of  the  purchaser  and  the  other  par- 
appear  by  whom  the  bill  of  parcels  ticulars  appeared  to  have  been  in 
was  written  :  but  in  Schneider  v.  the  handwriting  of  the  vendor. 
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complete  and  perfect  agreement^  or  that  he  was  authori-         1842. 
zed  by  them  so  to  deliver  it  out. 

Ebskine^  J. — I  am  also  of  opinion  that  the  rule  for 
entering  a  nonsuit  in  this  case  must  be  made  absolute. 
It  does  not  appear  that  the  paper  produced  at  the  trial 
was  a  contract^  or  a  note  or  memorandum  of  a  contract^ 
signed  by  the  parties  to  be  charged  therewith,  or  by  any 
person  authorized  by  them.  The  names  of  the  parties 
as  introduced  in  the  body  of  the  agreement  clearly  were 
not  intended  at  the  time  to  operate  as  a  signature,  but 
were  merely  inserted  to  make  the  instrument  intelligible. 
The  concluding  words,  *'  As  witness  our  bands  "  leave  no 
room  for  doubt  that  a  further  signature  was  intended.  I 
am  not  prepared  to  say,  that,  if,  after  this  agreement  had 
been  drawn  up  and  adopted  by  the  directors,  and  trans- 
mitted to  the  plaintiff  as  a  complete  agreement  by  their 
secretary,  under  their  authority,  that  would  not  have  been 
a  suflScient  adoption  of  it  so  as  to  bind  them  under  the 
statute.  But  there  is  a  total  absence  of  all  evidence  here 
to  shew  that  the  secretary  had  authority  from  the  di- 
rectors to  issue  this  document  as  a  complete  and  conclu- 
sive agreement.  The  only  eyidence  upon  the  subject 
was,  that  the  secretary,  after  the  agreement  had  been 
prepared  and  approved  of  by  the  directors  (but  how  long 
afterwards,  or  under  what  circumstances,  does  not  appear), 
transmitted  a  fair  copy  of  it  to  the  plaintiff.  And  the 
mere  fact  that  the  plaintiff  had  been  engaged  in  light- 
ering coals  for  the  company  since,  carries  the  case  no 
further. 

Maule,  J. — I  also  think  the  plaintiff  has  failed  in 
proving  the  agreement  he  charges  the  defendants  with 
having  broken.  It  is  conceded  that  the  supposed  agree- 
ment is  one  which  the  statute  of  frauds  requires  to  be  in 
writing  and  to  be  signed.     In  such  cases  two  questions 
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1842.  arise — first,  whether  the  instrument  purports  to  be  of  the 
character  required  by  the  statute;  and  that  is  a  question  of 
law — secondly,  whether  it  has  been  signed  by  the  party  to 
be  charged,  or  by  some  agent  lawfully  authorized;  which 
is  a  question  of  fact.  It  appears  to  me  that  this  rule 
should  be  made  absolute  on  the  first  ground,  that  is,  on 
the  ground  that  the  instrument  produced  does  not  pur- 
port to  be  an  agreement  or  note  or  memorandum  of 
an  agreement  signed  by  any  body.  It  commences: 
"  Whereas  Thomas  Hubert  has  agreed  with  E.  Treherne, 
W.  Hawkins,  and  N.  Saxon,'*  &c. :  and  it  concludes — 
"  As  witness  our  hands.*'  Applying  one's  common  sense 
to  the  matter,  it  is  impossible  not  to  see,  not  only 
that  this  instrument  does  not  purport  to  be  signed,  but 
that  it  does  purport  to  be  intended  to  be  signed  by  tlie 
contracting  parties.  Since  the  passing  of  the  statute  of 
frauds,  there  are  some  decisions  in  which  the  courts,  in 
their  anxiety  to  defeat  injustice,  have  a  little  stretched 
the  language  of  the  legislature.  But  all  of  them  are  distin- 
guishable from  the  present  case.  If  a  man  draw  up  an 
agreement  in  his  own  handwriting,  beginning,  "  I,  A.  B., 
agree,**  &c.,  and  there  be  no  such  words  at  the  end  as 
are  found  here,  it  may  be  that  that  is  an  agreement 
that  purports  to  be  signed  by  A.  B.  (22).  So,  in  the  case 
of  a  bill  of  parcels,  where  the  seller's  name  appears  in 
print,  and  he  fills  it  up  and  delivers  it  out  as  a  complete 
instrument,  it  may  be  that  that  purports  to  be  a  note  or 
memorandum  of  an  agreement  signed  by  the  party  within 

(22)  In  Saunderson  v.  Jackson,  sidered  as  a  note  or  memorandum 

2  B.  &  P.  239,  Lotd  Eldon  says  :  in  writing  within  the  statute.     And 

"It  has  been  decided  [Knight  v.  yet  it  is  impossible  not  to  see  that 

Crockford,  1  Esp.  190],  that,  if  a  the  insertion  of  the  name  at  the 

man  draw  up  an  agreement  in  his  beginning  was  not  intended  to  be  a 

own   handwriting,   beginning,  *  l^  signature,  and  that  the  paper  was 

A.  B.,  agree,'   &c.,  and  leave  a  meant  to  be  incomplete  until  it  was 

place  for  a  signature  at  the  bottom,  further  signed." 
but  never  sign  it,  it  niny  be  con- 
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the  meaning  of  the  statute.  But  it  seems  to  me  that  it  1842. 
would  be  going  very  much  further  to  hold  the  agreement 
now  before  the  court  to  be  under  the  circumstances  a 
signed  agreement :  it  is  no  more  signed  than  if  it  had 
contained  words  to  this  efifect — ''  who  intend  to  sign  their 
respective  names  at  the  foot  hereof — ^and  no  signatures 
followed. 

Rule  absolute. 


Clutterbuck  v.  Coffin.  Friday^ 

I  Jan.  28M. 

NDEBITATUS  assumpsit  for  work  and  labour  and  for  The  plaintiff;  at 

money  found  due  upon  an  account  stated.  the  defendant, 

Pleas — ^non  assumpsit,  and  payment.     Issue  thereon.  u****!*!?  ***  '*** 

The  cause  was  tried  before  Maule,  J.,  at  the  Summer  ■greed  to  enter 

Assizes  at  Exeter,  in  1841.     The  facts  that  appeared  in  shipascaptain't 

evidence  were  as  follow : — In  the  month   of  December,  fendint  undcr- 

1837,  the  plaintiff,  then  serving  as  captain's  cook  on  board  *f^*"f  f**  P*y 

the  oriental  steam-ship  Liverpool,  at  Cadiz,  on  her  out-  private  wages 

ward  voyage  to  Malta,  was  engaged  by  the  defendant  to  the  government 

serve  in  the  same  capacity  on  board  her  Majesty's  brig  hfs^roUng'w^^ 

Trinculo,  of  which  the  defendant  was  commander,  at  the  •I**'**  ^j™- 

'  '  The  plaintiff 

wages  of  12/«  per  annum  beyond  the  rating  of  able  seaman  having  per- 

— a  practice  which  was  proved  to  be  usual  in  the  Royal  vke**— awf'' 

Navy.     On  going  on  board  the  Trinculo,  the  plaintiff  was  i*^*ufflgfj^''" 

rated  in  the  ship's  books  as  an  able  seaman,  but  entered  as  sideration  to 

captain's  cook,  which  would  relieve  him  from  the  perform-  plaintiff  to 

ance  of  the  ordinary  seaman's  duty.     The  plaintiff  also  ,Ton"for"ch^ 

cooked  for  the  gun-room,  which,  it  appeared,  was  usual  on  ''■g*- 

board  small  vessels.     After  the  plaintiff  had  served  some  ther  in  such  a 

time,  viz.  about  the  beginning  of  August,  1838,  the  captain,  tract  need  be' 

having  ordered  his  dinner  for  5  o'clock,  the  ship  being  then  edTon  "^  dedar- 
at  anchor  off  Lisbon,  came  on  board  at  about  half  past  five, 
bringing  with  him  a  grey  mullet,  which  he  ordered  the 
plaintiff  to  stew  for  dinner.     Tlie  plaintiff  proceeded  to 
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1842.        obey  this  command^  and^  to  saye  time,  the  fire  being  low, 
-,       "  put  the  stew-pan  containing  the  fish  into  the  oven.     The 

V-  gallant  captain,  when  the  fish  was  brought  to  table,  sent 

for  the  cook  and  reprimanded  him,  swearing  that  he  would 
flog  him ;  and  accordingly  the  plaintiff  was  in  due  course 
**  seized  up,'^  and  received  three  dozen  lashes,  the  captain 
observing  whilst  the  operation  was  proceeding,  and  his 
victim  vainly  imploring  mercy — "  FU  teach  you  to  bake 
fish  instead  of  stewing  it !''  And  when  the  ship  was  paid 
off  in  May  1841,  the  defendant  refused  to  pay  the  plaintiff 
any  portion  of  the  wages  he  had  agreed  to  give  him,  sub- 
sequently to  the  date  of  his  punishment. 

On  the  part  of  the  defendant,  it  was  objected  that  the 
action  was  not  maintainable,  the  supposed  contract  being 
opposed  to  public  policy,  and  void  :  and  the  cases  of  Els^ 
worth  V.  Woolmore,  5  Esp.  84,  and  Carter  v.  Hall,  2  Stark, 
361,  were  cited. 

The  learned  judge  reserved  the  point ;  but  at  the  same 
time  observed  that  he  thought  Elsworth  v.  Woolmore  very 
distinguishable  from  the  present  case,  and  Carter  v.  Hall 
still  more  so :  and  he  summed  up  the  evidence  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff,  damages  34/. 

WUde,  Serjeant,  in  Michaelmas  Term  last,  accordingly 
moved  to  enter  a  nonsuit. — ^There  is  no  consideration  for 
the  defendant's  promise.  The  plaintiff,  having  entered,  and 
been  rated  in  the  ship's  books  as  captain's  cook,  was  bound 
to  render  all  his  services  in  that  capacity,  and  is  not  entitled 
as  of  right  to  claim  any  extra  wages  or  allowance.  There 
are  several  cases  in  which  this  doctrine  has  been  held. 
Thus,  in  Harris  v.  Watsm,  Peake,  72,  (2nd  edit.  102),  it 
was  held  that  a  seaman  who  has  engaged  to  serve  on  board 
a  ship  is  bound  to  exert  himself  to  the  utmost  in  the  ser* 
vice  of  the  ship;  and  therefore  a  promise  made  by  the 
master  when  the  ship  was  in  distress,  to  pay  an  extra  sum 
to  a  mariner  as  an  inducement  to  extraordinary  exertion 


HILARY    TGRMy  5  VICTOHIiE.  511 

on  bis  part,  was  held  void.    Lord  Kenyon  there  said :  '^  If        1842. 
this  action  was  to  be  supported  it  would  materially  afifect  clutterbuck 
the  navigation  of  this  kingdom.     It  has  been  long  since  ^' 

determined,  that,  when  the  freight  is  lost,  the  wages  are 
also  lost.  This  rule  is  founded  on  a  principle  of  policy ; 
for,  if  sailors  were  at  all  events  to  have  their  wages,, and  in 
times  of  danger  entitled  to  insist  on  an  extra  charge  on 
such  a  promise  as  tliis,  they  would  in  many  cases  sufifer  a 
ship  to  sink  unless  the  captain  would  pay  any  extravagant 
demand  they  might  think  proper  to  make/'  [Tindal,  C.  J. 
— There,  the  promise  was  made  after  the  sailor  came  on 
board :  here,  the  plaintiff  was  induced  to  enter  by  the  pro- 
mise of  extra  pay.]  The  principle  is  still  the  same :  there 
is  no  special  contract  here  declared  on.  In  Carter  v.  Hall, 
2  Stark.  861,  it  was  held  that  a  purser's  steward  on  board 
one  of  his  Majesty's  ships  could  not  recover  wages  firom 
the  purser,  upon  an  implied  contract,  for  his  services  as 
such  on  board  the  ship.  The  circumstances  of  that  case 
very  closely  resemble  those  of  the  case  now  under  consi- 
deration. It  appeared  that  the  situation  of  purser's 
steward  was  one  of  considerable  trust  and  trouble,  the 
duties  of  the  situation  consisting  chiefly  in  weighing  and  de- 
livering out  provisions  to  the  crew,  and  keeping  the  purser's 
accounts.  It  appeared  also  that  the  purser's  steward  was 
a  person  known  as  such  in  the  King's  service,  who  could 
not  be  appointed  by  the  purser  without  the  assent  of  the 
commander,  and  that  he  was  entitled  to  the  pay  of  an  able 
seaman  firom  the  Crown,  but  that  he  usually  received  pay 
from  the  purser  under  a  private  contract  with  him :  and 
evidence  was  adduced  on  the  part  of  the  plaintiff,  to  shew, 
that  it  was  usual  for  the  purser  to  pay  the  purser's  steward 
at  the  rate  of  1/.  for  every  gun  by  way  of  annual  salary ; 
that  the  purser  could  not  discharge  his  duty  without  the 
assistance  of  a  steward;  and  that,  although  rated  as  a  sea- 
man, it  was  not  usual  to  call  upon  him  to  act  as  such.  It 
was  contended  on  the  part  of  the  defendant,  that,  since  tb6 


Coffin. 
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1842.        purser's  steirard  was  a  person  known  in  the  service^  who 
^     ''"^      received  specific  pay  in  respect  of  his  services,  he  could  not, 
V.  without  a  special  contract  to  that  efifcct^  recover  from  the 

purser.  For  the  plaintiff  it  was  contended^  that^  since  it 
was  the  custom  for  the  purser  to  employ  such  an  agent  of 
his  own  selectingi  and  to  pay  him  at  a  certain  rate,  the  law 
would  imply  a  contract  for  remuneration  in  the  particular 
case,  although  no  specific  contract  could  be  proved.  Lord 
Ellenborongh  said,  "that,  at  first,  he  entertained  some 
difficulty  upon  the  point ;  but,  considering  how  very  ex- 
tensive  the  operation  of  the  principle  might  be,  if  such  an 
action  could  be  supported,  and  if  a  person  receiving  a  spe- 
cific salary  from  the  Crown  in  respect  of  his  situation, 
could  recover  upon  an  implied  contract  for  a  remuneration 
for  his  services  from  the  officer  under  whose  immediate 
authority  he  acted,  and  that  the  purser  had  no  fund  allowed 
him  out  of  which  such  services  were  to  be  paid,  was  of 
opinion  that  the  plaintiff  must  be  nonsuited.''  Elsworih  v. 
Woolmore,  5  Esp.  84,  was  an  action  brought  to  recover 
a  sum  of  money  claimed  by  the  plaintiff  as  gratuity  wages, 
to  which  the  intestate  was  stated  to  have  been  entitled  as 
sail-maker  on  board  the  Admiral  Gardiner,  East  India 
ship,  of  which  the  defendants  were  owners.  The  deceased 
on  entering  signed  the  ship's  articles,  in  which  he  was 
described  as  sail-maker.  The  case  which  the  plidntiff  pro- 
posed to  prove,  was,  that  the  sum  of  2/.  per  month  claimed 
by  the  plaintiff  (over  and  above  the  rate  of  wages  men- 
tioned in  the  ship's  articles)  was  by  the  settled  usage  of  the 
East  India  Company's  ships  allowed  to  certain  descriptions 
of  persons  sailing  on  board  the  India  ships,  such  as  the 
boatswain,  painter,  and  sail-maker;  and  that,  exclusive  of 
this  general  custom  and  usage,  the  defendant  Woolmore, 
who  was  ship's  husband,  had  promised  to  pay  the  deceased 
that  snm.  On  the  part  of  the  defendants  it  was,  amongst 
other  things,  contended  that  the  policy  of  the  act  [2  Oeo. 
2,  c.  86,  which  prescribes  the  execution  of  ships'  articles] 
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would  be  evaded,  if  by  a  sub-contract  tbe  sailor  was  aOowed        1842. 
to  reserve  to  himself  more  than  the  articles  gave  him.  And  clctteuuck 
Lord  Alvanley  said,  "  He  was  clearly  of  opinion  that  the  ^' 

plaintiff  should  be  nonsuited;  that  the  act  was  express, 
requiring  in  terms  that  articles  should  be  signed  by  the 
sailors ;  that  it  would  be  a  fraud  on  the  rest  of  the  crew, 
if  the  owners  were  permitted  by  a  private  contract  to  give 
more  wages  to  one  than  to  another :  he  therefore  was  of 
opinion  that  there  could  not  be  two  legal  contracts ;  that 
the  only  one  allowed  was  that  entered  into  by  articles  and 
signed  by  him/'  That  is  a  distinct  recognition  of  the 
general  principle,  though  the  validity  of  one  of  the  grounds 
suggested  by  Lord  Alvanley  may  admit  of  doubt.  flhUe 
V.  Wilson,  2  B.  &  P.  116,  also  bears  strongly  upon  the 
point  now  under  discussion.  There,  the  plaintiff,  a  sailor, 
declared  for  wages  and  the  average  price  of  a  negro  slave 
earned  "  during  a  certain  voyage  from  the  port  o£  London 
to  the  coast  of  Africa,  and  from  thence  to  the  West 
Indies:''  at  the  trial  it  appeared  that  no  mention  was 
made  in  the  articles  of  the  average  price  of  a  negro  slave ; 
and  it  was  held  that  the  contract  for  the  average  price  of 
a  negro  slave  in  addition  to  the  wages,  was  void,  not  being 
included  in  the  articles  according  to  the  2  Greo.  2,  c.  86. 
In  Thompson  v.  Havelock,  1  Camp.  527,  the  circumstances 
were  as  follow: — In  April,  1800,  the  plaintiff  was  at 
Smyrna  as  captain  of  the  ship  Lord  Nelson,  of  which  the 
defendant  was  owner.  There  he  entered  into  an  agree- 
ment with  the  deputy  commissary  of  the  English  army 
in  Egypt,  to  let  the  ship  to  government  for  six  months. 
Having  stipulated  that  his  owner  should  have  40«.  per  ton 
per  month,  he  required  that  he  himself  should  be  allowed 
the  usual  primage.  The  commissary  refused  to  make  any 
allowance  by  way  of  primage,  the  freight  being  so  very 
high ;  but,  as  he  expected  great  assistance  from  the  plain- 
tiff's skill  and  activity  in  managing  the  transport  service 
in  that  quarter,  he  agreed,  that  instead  of  primage,  Cap- 

VOL.  IV.  L  L 
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1842.        tain  Thompson,  for  his  personal  exertions  in  the  public 
Cluttbrbdck   service,  should  be  allowed  1*.  per  ton  per  month  upon  the 
^'  tonnage  of  the  Lord  Nelson.      The  plaintiff  and  the  ship 

remained  in  the  Mediterranean  under  this  contract  about 
nine  months ;  and  the  defendant  afterwards  received  from 
government  the  money  which  they  had  thus  earned.  The 
question  was  whether  the  plaintiff  as  captain,  or  the  de- 
fendant as  owner  of  the  ship,  was  entitled  to  the  Is,  per 
ton  per  month.  On  the  part  of  the  plaintiff  it  was  proved, 
that,  by  the  usage  of  the  Mediterranean  trade,  if  he  had 
brought  home  a  cargo  of  merchandise  from  Smyrna  (which 
he  was  about  to  do  when  he  entered  into  the  service  of  go- 
vernment), he  would  have  been  entitled  to  a  primage  of  5/. 
per  cent,  upon  the  freight,  and  that,  while  he  continued  in 
the  service  of  government,  his  personal  exertions,  inde- 
pendently of  the  ship,  were  of  considerable  benefit  to  the 
public.  Per  Lord  EUenborough — "  Is  it  contended  that  a 
servant  who  has  engaged  to  devote  the  whole  of  his  time 
and  attention  to  my  concerns,  may  hire  out  his  services,  or 
a  part  of  them,  to  another?  It  would  have  been  a  different 
thing,  if  the  owner  had  been  suing  for  this  money :  but  I 
am  clearly  of  opinion  that  at  all  events  the  present  plain* 
tiff  has  no  right  to  it.  Under  this  contract,  he  must  have 
been  taken  from  superintending  the  defendant's  ship ;  and 
I  don't  know  how  far  it  might  go,  if  such  earnings  could 
be  recovered  in  a  court  of  justice.  No  man  should  be 
allowed  to  have  an  interest  against  his  duly.  X  will  assume 
that  the  plaintiff  obtained  as  high  a  freight  as  possible  for 
his  owners,  and  that  his  services  to  government  were  meri- 
torious :  still,  there  would  be  no  security  in  any  depart- 
ment of  life  or  of  business,  if  servants  could  legally  let 
themselves  out  in  whole  or  in  part.  My  opinion  upon  the 
subject  is  quite  decisive ;  and,  if  it  be  doubted,  I  beg  that 
a  bill  of  exceptions  may  be  tendered.''  His  lordship's 
ruling  was  acquiesced  in.  In  the  present  case,  can  the 
plaintiff's  entering  on  bQard  the  Trinculo  as  cook  under  a 
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contract  to  serve  her  Mtyesty  for  stipulated  wages,  be  held        1843. 
a  good  consideration  for  a  promise  on  the  part  of  the  cap-  cmittebbuck 
tain  to  pay  him  extra  wages?    The  several  authorities  ^' 

Coffin. 
referred  to  clearly  shew  the  inclination  of  the  courts  to 

discourage  these  collateral  contracts  for  extra  service,  as 

being  contrary  to  public  policy.    A  rule  nisi  having  been 

granted — 

BimgMU,  Serjeant  {Greenwood  was  with  him),  now  shewed 
cause. — None  of  the  cases  cited  on  moving  for  this  rule 
have  any  material  bearing  upon  the  question,  except  CoT' 
ier  V.  Hall,  2  Stark.  72 ;  and  that  is  a  strong  authority  in 
favour  of  the  plaintifif;  it  is  very  similar  in  its  drcum- 
stances  to  the  present  case,  and  it  is  to  be  inferred  from 
the  language  of  Lord  EUenborough  that  he  would  have  held 
the  plaintiff  entitled  to  recover  had  there  been  a  special 
contract.  Ebworth  v.  Woobnore,  5  Esp.  84,  and  fV/ntev. 
Watson,  2  B.  &  F  .lie,  turned  upon  the  statute  relating  to 
ships'  articles — a  matter  that  can  have  no  application  to 
a  Song's  ship.  TTumpson  v.  Havelock,  1  Camp.  527,  also 
proceeded  upon  a  totally  different  principle  from  that  on 
which  the  present  case  depends :  the  question  there  was 
whether  it  was  competent  to  the  captain  of  a  ship  to  engages 
his  vessel,  himself,  and  crew  in  the  service  of  government^ 
stipulating  for  a  private  remuneration  to  himself.  And, 
with  respect  to  Harris  ▼.  Watswn,  Teake,  72,  the  rule  that 
a  seaman  shall  not  in  time  of  danger  extort  from  his  cap* 
tain  a  promise  of  reward  for  extraordinary  exertion,  is  no 
doubt  one  that  is  based  on  sound  policy.  The  ruling  of 
Lord  Kenyon,  however,  in  that  ease,  is  explained  by  Lord 
EUenborough,  and  the  decision  placed  upon  a  better  foun- 
dation, in  the  subsequent  case  of  SiUh  v.  Myrick,  2  Camp. 
817.  That  was  an  action  for  seaman's  wages  on  a  voyage 
from  liondon  to  the  Baltic  and  back.  By  the  ship's  arti- 
cles, executed  before  the  commencement  of  the  voyage>  the 
plaintiff  was  to  be  paid  at  the  rate  of  5/.  a  mouth.    He 

LL  2 
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1842.        claimed  a  farther  sum  under  the  following  drcnmstances : 
Cluttriibuck  ^™  *^®  course  of  the  royage  two  of  the  seamen  deserted, 
V-  and  the  captain,  having  in  vain  attempted  to  supply  their 

places  at  Cronstadt,  there  entered  into  an  agreement  with 
the  rest  of  the  crew,  that  they  should  have  the  wages  of  the 
two  who  had  deserted  equally  divided  among  them,  if  he 
could  not  procure  two  other  hands  at  Grottenburgfa.  This 
was  found  impossible;  and  the  ship  was  worked  back  to 
London  by  the  plaintifif  and  eight  more  of  the  original 
crew,  with  whom  the  agreement  had  been  made  at  Cron- 
stadt.  On  the  part  of  the  defendant  it  was  insisted  that 
this  agreement  was  contrary  to  public  policy  and  utterly 
void ;  and  Harris  y.  Watswi  was  relied  on.  For  the  plain- 
tifif it  was  insisted,  that,  though  mariners  were  not  to  be 
permitted  on  any  sudden  danger  to  force  concessions  from 
the  captain,  there  could  be  no  reason  why  they  should  be 
deprived  of  the  compensation  he  voluntarily  ofifers  them  in 
perfect  security  for  their  extra  labour  during  the  remainder 
of  the  voyage.  And  Lord  EUenborough  said :  ''  I  think 
Harris  v.  Watson  was  rightly  decided ;  but  I  doubt  whether 
the  ground  of  public  policy,  upon  which  Lord  Kenyon  is 
stated  to  have  proceeded,  be  the  true  principle  on  which 
the  decision  is  to  be  supported.  Here,  I  say  the  agree- 
ment is  voidyor  want  of  consideration.  There  was  no  con- 
sideration for  the  ulterior  pay  promised  to  the  mariners 
who  remained  with  the  ship.  Before  they  sailed  from 
London  they  had  undertaken  to  do  all  they  could  under 
all  the  emergencies  of  the  voyage.  They  had  sold  all  their 
services  till  the  voyage  should  be  completed.  If  they  had 
been  at  liberty  to  quit  the  vessel  at  Cronstadt,  the  case 
would  have  been  quite  different ;  or,  if  the  captain  had  ca- 
priciously discharged  the  two  men  who  were  wanting,  the 
others  might  not  have  been  compellable  to  take  the  whole 
duty  upon  themselves,  and  their  agreeing  to  do  so  might 
have  been  a  sufficient  consideration  for  the  promise  of  an 
advance  of  wages.    But  the  desertion  of  a  part  of  the  crew 
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is  to  be  considered  an  emergency  of  the  voyage  as  much  as         1842. 
their  deaths  and  those  who  remain  are  bound  by  the  terms  c,^^„erbuck 
of  their  original  contract  to  exert  themsdyes  to  the  utmost  v- 

to  bnng  the  ship  in  safety  to  her  destined  port.    There- 
tore,  without  looking  to  the  policy  of  this  agreement^ 
I  think  it  is  void  for  want  of  consideration^  and  that  the 
plaintiff  can  only  recover  at  the  rate  of  6/.  a  month.'' 
Here^  the  plaintiff  was  retained  under  a  special  contract  to 
perform  for  the  captain  services  of  a  nature  and  character 
different  from  and  beyond  his  general  duty  as  a  mariner: 
the  promise,  therefore,  to  pay  for  such  services  can  neither 
be  held  contrary  to  public  policy,  nor  wanting  considera- 
tion.   Contracts  of  this  kind  are  well  known  and  recog- 
nized in  both  branches  of  her  Majesty's  service.     The 
members  of  the  regimental  band,  as  well  as  the  officers' 
servants,  are  inroUed,  in  order  that  they  may  be  under 
military  control;  but  they  invariably  are  hired  under  con- 
tracts to  receive  from  the  officers  pay  beyond  the  ordinary 
soldiers'  pay.     If  in  the  present  case  the  defendant  had 
intended  to  rely  upon  any  supposed  iUegalUy  of  considera- 
tion, he  should  have  specially  pleaded  it,  under  the  rule  of 
Hilary  Term,  4  Will.  4,  Assumpsit,  8,  which  provides, 
''that,  in  every  species  of  assumpsit,  all  matters  in  Confes- 
sion and  avoidance,  including  not  only  those  by  way  of 
discharge,  but  those  which  shew  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded :  ex.  gr.  in- 
fancy, coverture,  release,  payment,  performance,  iUegality 
of  consideration,  either  by  statute  or  common  law,  &c.,  must 
be  pleaded."     In  Potts  v.  farrow,  1  Scott,  578,  1  New 
Cases,  594,  3  Dowl.  630,  in  assumpsit  by  an  attorney  to 
recover  his  bill  of  costs  for  preparing  a  deed,  and  also  costs 
of  an  action  instituted  in  pursuance  of  that  deed,  in  which 
action  his  client  had  failed  in  consequence  of  the  deed 
having  been  held  void  on  the  ground  of  maintenance,  this 
court  held  that  the  defendant  could  not  set  up  the  ille- 
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1842.        gality  of  the  contract  in  answer  to  the  action^  under  a  plea 
,, '     "^    '      of  non  assumpsit.     And  in  Martin  v.  Smith.  6  Scott.  261, 

Clutterbuck  *  f  f  I 

V,  4  New  Cases,  486,  6  Dowl.  639,  a  trotting  match  was  made 

CoFPI  If 

between  O.  and  T.  for  1,000/.,  contrary  to  the  statutes. 
The  defendant  took  a  50/.  share  of  O.'s  risk,  and  agreed  to 
let  the  plaintiff  participate  in  it  to  the  extent  of  20/.  O.'s 
horse  won,  and  the  defendant  received  the  50/.  The 
plaintiff  brought  an  action  to  recover  the  20/.  as  money 
had  and  received  to  his  use:  and  it  was  held  that  it  was 
not  competent  to  the  defendant  to  set  up  the  illegality  of 
the  transaction  under  non  assumpsit. 

Channell,  Serjeant  {Ttg^ell  was  with  him),  in  support 
of  the  rule. — It  may  be  conceded  that  illegality  of  considw* 
ation  is  a  defence  of  which  the  defendant  was  not  in  a 
condition  to  avail  himself  upon  this  record  (28).  It  wasj 
however,  competent  to  him,  under  non  i^sumpsit,  to  shew 
that  there  was  no  consideration  for  the  alleged  promiaot 
Having  entered  on  board  the  Trinculo,  the  plaintiff  was 
bound  to  render  all  his  services  to  her  Majesty:  and 
this  is  the  ground  upon  which  Lord  EUenborough  in 
StUk  V.  Myrick,  2  Camp.  817,  puts  the  case  of  HarrU 
V.  Waisoni  Peake,  72.  There,  as  here,  the  extra  work 
in  respect  of  which  the  increased  remuneration  was 
claimed^  was  done  at  the  request  of  the  defendant, 
[Jfoti/e,  J. — ^The  meaning  of  Lord  Kenyon,  is,  that,  the 
plaintiff  being  at  the  time  under  a  legal  obligation  to  do 
the  work  whether  requested  by  the  defendant  or  not,  it 
could  not  properly  be  said  to  have  been  done  at  the  de« 
fendant^s  request :  here,  however,  the  plaintiff  was  not  at 
the  time  of  the  contract  under  any  such  obligation.] 
There  was  in  effect  but  one  contract  here,  viz.  with  her  Ma- 
jesty. Carter  v.  Hali,  2  Stark.  861,  also  supporU  this 
view  of  the  case.  In  Defter  v.  Cresswell,  7  D.  &  R.  650, 
it  was  held  that  a  man  rated  on  board  an  East  India  ship 

(23)    Sec  Johnson  v.  Dodgson,  2  M.  &  Webby,  653. 
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Of  a  seaman,  and  who  sigus  the  ship's  artideB,  and  re-        1842. 
oeives  pay  a#  suck,  is  within  the  statute  2  Geo.  2,  c.  86^  cluttbuvca 
and  cannot  maintain  any  action  upon  h  parol  agreement  *• 

subsequently  made  for  wages  as  auUfy^servani  during  the 
voyage.  And  the  court  said :  "  The  plaintiff  was  rated  as 
a  seaman^  and  signed  the  ship's  articles,  and  received  pay, 
in  that  character.  By  those  acts  he  is  concluded  from 
saying  that  he  was  not  a  seaman,  and  from  maintaining 
any  action  for  any  wages  or  reward  not  specified  in  the 
written  contract.  As  a  seaman,  it  was  his  duty,  as  it  is  of 
every  seaman,  to  act  as  a  servant  or  to  perform  any  ho- 
nest service,  at  the  command  of  the  captain;  and  the  fSact 
of  the  agreement  upon  which  he  has  sued  being  entered 
into  by  him  in  the  character  of  a  servant  and  not  of  a  sea- 
man,  will  make  no  difference,  and  will  not  take  the  case 
out  of  the  operation  of  the  statute.''  Bating  in  the 
books  of  a  Queen's  ship  is  tantamount  to  signature  of 
articles  in  the  case  of  a  merchant  ship.  Upon  a  similar 
principle,  it  was  held,  in  Willis  v.  Peckham,  I  B.  &  B.  515, 
4  Moore,  300,  that  a  witness  attending  a  trial  under  a  sub- 
poena is  not  entitled  to  compensation  for  his  loss  of  time, 
although  the  party  requiring  his  attendance  expressly  pro- 
mises to  pay  him  for  such  loss.  So,  in  Collins  v.  Gode^ 
fray,  1  B.  &  Ad.  950,  Lord  Tenterden  says :  ''  If  it  be 
a  duty  imposed  by  law  upon  a  party  regularly  subpoe- 
naed to  attend  from  time  to  time  to  give  his  evidence, 
then  a  promise  to  give  him  any  remuneration  for  loss  of 
tiaie  incurred  in  such  attendance  is  a  promise  without  con* 
sideration."  At  all  events,  the  defendant  clearly  cannot  as  to  the  form 
be  liable  under  this  form  of  deckration.  [Tindal,  C,  J.  ""^^^^  ^^^^' 
— ^No  objection  of  that  sort  was  made  at  the  trial ;  and 
therefore  it  cannot  be  urged  now.] 

TiNPAL,  C.  J. — It  appears  to  me,  that,  when  the  objec- 
tion to  this  contract  on  the  score  of  illegality  is  abandoned 
(and  I  do  not  see  how  it  could  under  the  circumstanoes  be 
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1842.  maintained),  the  whole  ground  for  the  motion  fails ;  for, 
Cluttbrbuck  ^^  VDLMst  treat  the  contract  as  a  legal  contract  to  all  intents 
Coffin  '"^^  purposes,  and  the  only  question  is  whether  it  was 
made  upon  a  good  consideration.  It  appeared  at  the  trial 
that  the  plaintiff  was  not  at  the  time  of  his  retainer  by  the 
defendant  in  her  Majesty's  service,  but  was  employed  as 
cook  on  board  a  vessel  in  the  merchant-service ;  and  that 
he  only  agreed  to  serve  on  board  the  defendant's  ship  upon 
the  defendant's  agreeing  to  pay  him  certain  wages  over  and 
above  the  wages  to  which  his  rating  in  the  ship's  books 
would  entitle  him.  If  the  plaintiff  had  declared  upon 
that  special  contract,  no  doubt  it  would  have  been  good. 
The  question  is  whether,  the  service  having  been  rendered 
under  it,  this  may  not  well  be  declared  on  as  an  executed 
contract  for  work  and  labour.  I  think  it  may.  Perhaps, 
if  the  objection  had  been  taken  at  the  trial,  it  could  not 
have  been  held  that  the  service  was  strictly  rendered  to 
the  defendant,  but  to  the  Crown.  But,  as  the  matt»  now 
appears  before  us,  the  plaintiff's  quitting  the  service  he  was 
at  the  time  engaged  in,  formed  a  sufficient  consideration 
for  the  defendant's  promise :  and  upon  the  whole  it  seems 
to  me  that  the  verdict  has  been  prcqperly  found  for  the 
plaintiff. 

CoLTMAN,  J. — It  is  unnecessary  to  say  anything  as  to 
the  supposed  illegality  of  the  consideration  in  this  case. 
It  appears  to  me  that  the  plea  of  non  assumpsit  properly 
puts  in  issue  the  express  promise.  Here,  the  promise  al- 
leged is  not  of  that  nature ;  but  it  is  a  promise  that  the 
law  will  under  the  circumstances  imply.  The  contract 
was  entered  into  at  a  time  when  the  plaintiff  was  perfectly 
free  to  contract:  the  defendant  promised,  that,  if  the  plain- 
tiff would  enter  on  board  his  ship  and  serve  him  the  de- 
fendant in  the  capacity  of  cook,  he  the  defendant  would 
pay  him  private  wages  over  and  above  the  pay  allowed  by 
government.    I  see  no  objection  to  such  a  contract,  upon 


Coffin. 
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the  present  frame  of  the  record.    A  debt  clearly  existed  in        l^"2. 
respect  of  the  services  rendered,  and  a  promise  in  law  clutterbuck 
would  be  implied.    The  case  appears  to  me  to  be  free 
from  difiBculty,  and   to  be  clearly  distinguishable  from 
Harris  v.  Watson,  and  StUk  v.  Myriek,  on  the  grounds 
adverted  to. 

Erskinb,  J. — I  am  of  the  same  opinion.  It  appears 
that  the  plaintiff  entered  into  the  service  as  captain's  cook 
upon  an  express  undertaking  on  the  defendant's  part  to 
pay  him  wages  beyond  the  pay  of  an  ordinary  seaman.  Be- 
lying upon  that  promise,  the  plaintiff  rendered  the  services 
in  respect  of  which  this  action  is  brought.  The  simple 
question  therefore  is  whether  any  cause  of  action  accrued 
to  the  plaintiff  to  demand  wages  beyond  those  to  which 
his  rating  on  the  ship's  books  would  entitle  him.  The 
question  of  illegality  being  abandoned,  the  case  is  divested 
of  difficulty :  the  case  is  the  same  as  if  the  contract  had 
been,  that,  in  consideration  that  the  plaintiff  would  enter 
into  the  service  of  a  third  person,  the  defendant  would  pay 
him  wages  beyond  the  wages  given  to  him  by  such  third 
person :  in  that  case,  there  being  an  express  promise,  it 
would  be  no  answer  on  the  part  of  the  defendant  to  say 
that  the  plaintiff  did  not  enter  his  service.  As  no  objection 
was  made  at  the  trial  as  to  the  form  of  the  declaration,  it 
is  not  open  to  the  defendant  now ;  the  only  question  is, 
whether  there  was  any  cause  of  action.  The  cases  that  have 
been  relied  on  for  the  defendant  appear  to  me  to  be  clearly 
distinguishable  from  the  present:  they  all  turned  upon 
the  absence  of  consideration,  the  plaintiff  being  already 
bound  at  the  time  of  making  the  supposed  contract  to  ren- 
der all  the  services  which  were  attempted  to  be  made  the 
consideration  for  the  contract  declared  on.  Here,  however, 
the  contract  was  entered  into  at  a  time  when  the  plaintiff 
was  perfectly  free  to  make  it ;  and  therefore  there  was  a 
good  consideration  for  the  defendant's  promise. 
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1842.  Maulb,  J. — I  am  alio  of  opinion  that  this  mk  alioald 

Cluitkiibuck  ^  diachaif;ed.     It  has  been  very  properly  conceded  by  my 
*-  Brother  Channell  that  the  objection  of  iU^ality  is  not 

open  to  the  defendant  nnder  non  assumpsit.  If  any  donbt 
existed  upon  the  subject  from  the  wording  of  the  role  of 
Hilary  Term,  4  Will.  4^  it  has  been  removed  by  the  decisions. 
The  ailment  as  to  the  alleged  want  of  consideration  rests 
upon  two  grounds :  first,  it  is  said  that  the  declaration  is 
insufficient  in  point  of  form ;  secondly,  that  the  promise  is 
not  such  as  the  law  will  imply.  With  respect  to  the  form 
of  the  declaration,  it  seems  to  me  to  be  sufficient.  I  think 
the  defendant  may  truly  be  said  to  be  indebted  to  the 
plaintiff  for  work  and  labour  done  for  the  defendant  at  his 
request.  Possibly  the  work  might  have  been  done  for  the 
Crown  also.  Supposing,  however,  that  the  declaration  was 
not  sufficient,  it  was  clearly  amendable  and  would  have 
been  amended  at  the  trial.  The  defendant  could  not  have 
suffered  any  prejudice.  As  to  the  cases  that  have  been 
cited  for  the  purpose  of  shewing  that  no  debt  arose,  they 
have  this  material  distinction — the  contracts  in  those  cases 
were  made  by  persons  who  were  not  at  the  time  competent 
to  contract,  having  already  bound  themselves  to  give 
their  entire  services  under  a  prior  existing  contract.  The 
policy  of  the  law  properly  discountenances  contracts  by 
seamen  for  extra  work.  Here,  however,  the  plaintiff  was 
at  the  time  of  his  engagement  by  the  defendant  perfectly 
free  to  contract  in  the  manner  he  did.  Both  parties  were 
sui  juris.  As  to  the  supposed  illegality,  though  it  is  not 
necessary  to  give  any  opinion  upon  it,  I  cannot  help  say- 
ing that  I  do  not  entertain  much  doubt  upon  the  point. 

Rule  discharged. 
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Paob  9,  Doughty.  Saturday^ 

A  Jan.  29tk. 

NDREWS^  Seijeant,  on  a  former  day^  obtained  a  rule  The  court  dit- 

for  judgment  as  in  case  of  a  nonsuitj  the  plaintiff  having  fo*j5dgm/^M 
failed  to  proceed  to  trial  at  the  kat  Warwick  Spring  Ab-  >""«eofanon. 

■^  *-       o  guit,  the  excuae 

sizes^  pursuant  to  his  notice.  tuggested  being 

tliat  the  partiet 
had  (in  the  ab- 

Shee,  Serjeant,  now  shewed  cause,  upon  an  aflSdavit  n»^ctfv?au 
which  stated,  that,  in  March  last,  it  was  proposed  by  the  forniea)  entered 

"^     '^  "^  intoabonfi 

defendant,  and  assented  to  by  the  plaintiff,  that  the  pro-  fide  compro- 
ceedings  in  the  action  should  be  stayed,  and  that  each 
party  should  pay  his  own  costs.  He  submitted,  that,  after 
this  arrangement,  it  would  be  idle  to  call  upon  the  plain- 
tiff to  gire  a  peremptory  undertaking,  and  that  the  defend- 
ant's attorney,  whose  proceeding  this  was,  had  his  remedy 
for  his  costs  against  his  own  client. 

Andrews,  Seijeant,  in  support  of  his  rule,  insisted  that 
the  alleged  compromise,  in  the  absence  of  the  defendant's 
attorn^,  was  a  fraud  upon  him  which  the  court  would  not 
countenance.  IBrskine,  J. — Is  not  the  result  of  the  cases 
this — ^that  parties  may  compromise  without  the  aid  of  their 
attomies,  prorided  such  compromise  is  not  effected  with  a 
view  to  cheat  the  attorney  of  his  remedy  against  the  oppo- 
site party  for  his  costs?]  That  probably  m^ht  be  shewn 
to  have  been  the  intention  here,  if  the  affidavit  could  be 
answered. 

TiNDAL,  C.  J. — I  do  not  think  we  can  make  this  rule 
absolute,  especially  as  the  cause  may  be  carried  down  by 
proviso :  but,  under  the  circumstances,  I  think  the  costs 
should  be  costs  in  the  cause. 

The  rest  of  the  court  concurring — 

Rule  discharged. 


to  compute. 
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1842. 
Saturday,  Feild  t;.  Thomas  Pooley  and  Alexander  Pooley. 

Jan,  29th.       m 
In  an  action        X  HIS  was  an  action  of  assumpsit  brought  to  recorer 

fi^danUlsfhe    l^v  the  amount  of  a  bill  of  exchange  accepted  by  the 
acceptors  of  a     defendants,  and  interest  thereon.    The  writ  of  summons 

bill  of  ex-  ^  ' 

change,  sepa-  issued  ou  the  23rd  December,  1841,  and  a  copy  containing 

weresi^d'a.  his  name  only  was  serred  upon  Alexander  Pooley,  and 

MMratVroiM  *  another  copy  containing  the  name  of  Thomas  Pooley  only 

to  compute,  the  ^as  left  with  his  attorney,  who  on  the  7th  January  instant 

two  defendants  ^  ^ 

not  hairing  ap-  entered  an  appearance  for  Aim.  On  the  same  day  a  de- 
Sie'first^ruie  claratiou  against  the  two  defendants,  with  notice  to  plead 
Th'eto'Jln  «r  ^^  *^^^  ^^y^>  ^*®  delivered  to  the  attorney.  On  the  11th 
aside jhe  rules  a  summons  was  taken  out  on  behalf  of  Thomas  Pooley,  to 
set  aside  the  copy  and  service  as  to  him,  which  summons 
was  dismissed  on  the  12th,  when  a  plea  was  tendered  on 
behalf  of  both  defendants,  and  refused  on  the  ground  that 
one  only  had  appeared;  and  judgment  was  on  that  day 
signed  against  Thomas  Pooley.  On  the  same  day  a  sum- 
mons was  taken  out  calling  upon  the  defendants'  attorney 
to  shew  cause  why  an  appearance  should  not  be  entered 
for  Alexander  Pooley  nunc  pro  tunc.  This  summons  was 
attended  on  the  13th,  when  an  order  was  made  accord- 
ingly. A  summons  was  then  taken  out  by  the  defendants' 
attorney  calling  upon  the  plaintiff  to  shew  cause  why  the 
judgment  signed  against  Thomas  Pooley  should  not  be 
set  aside.  This  summons  was  attended  on  the  14th,  and 
dismissed.  On  the  15th  a  rule  nisi  was  obtidned  to  com- 
pute principal  and  interest  on  the  judgment  so  separately 
signed  against  Thomas  Pooley — ^the  court  intimating  at 
the  time  to  the  Serjeant  who  moved  it  that  he  did  so  at 
his  own  peril.  On  the  17th  an  appearance  was  entered  for 
the  defendant  Alexander  Pooley,  and  judgment  signed 
against  him  for  want  of  a  plea;  and  on  the  26th  a  rule  to 
compute  was  obtained  upon  such  last-mentioned  judgment. 
On  the  19th— 
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Shee,  Serjeant,  on  behalf  of  Thomas  Pooley,  obtained  a 
rule  nisi  to  set  aside  the  declaration,  the  judgment  against 
him,  the  rule  to  compute,  the  order  of  the  judge  for  en- 
tering an  appearance,  and  the  appearance  entered  in  pur- 
suance of  it. 

Manning,  Serjeant,  now  shewed  cause. — He  submitted 
that  the  defendants  could  not  now  complain  of  any  irregu- 
larity anterior  to  the  application  at  Chambers  on  the  14th 
instant  and  not  then  complained  of;  and  that  there  was  no 
irregularity  in  signing  two  separate  judgments,  or  in  ob- 
taining two  separate  rules  to  compute  thereon. 

Shee,  Seijeant,  in  support  of  his  rule. — The  plaintiff  was 
not  in  a  situation  to  declare  against  the  two  defendants 
until  both  were  in  court.  No  appearance  was  entered  for 
Alexander  Pooley  until  the  17th;  whereas  the  judgment 
was  signed  against  Thomas  Pooley  on  the  12th  for  want  of 
a  plea,  and  a  rule  to  compute  on  such  judgment  obtained 
on  the  15th.  That  clearly  was  an  irregularity.  There 
cannot  be  two  separate  judgments  and  two  separate  rules 
to  compute  in  a  joint  action. 

TiNDAL,  C.  J. — The  rules  to  compute  are  clearly  irre- 
gular, and  must  be  set  aside :  that  part  of  the  rule  there- 
fore which  is  levelled  at  them  may  be  made  absolute,  and 
the  rest  discharged ;  but  I  think  there  should  be  no  costs. 

Erskine,  J. — There  is  no  objection  to  a  separate  judg- 
ment against  one  of  two  defendants :  but  there  cannot  be 
several  rules  to  compute. 

Maule,  J.— Where  there  are  two  or  more  defendants, 
the  plaintiff  cannot  have  separate  rules  to  compute  or  sepa- 
rate writs  of  inquiry  against  one  of  them. 

Rule  absolute  to  set  aside  the  rules  [by  consent] 
to  compute,  the  rest  of  the  rule  discharged. 
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The  first  count  of  the  declaration  stated  that  theretofore^ 
and  before  the  making  of  the  promise  of  the  defendants 
thereinafter  mentioned^  and  before  and  at  the  time  of  the 
making  of  the  articles  of  agreement  thereinafter  next  men- 
tioned^ certain  persons  under  the  names^  style^  and  firm  of 


David  Home  v.  Sir  Felix  Booth,  Bart.,  and  William 

Monday,  Gbimble. 

Jan,  Slst,       m 

Thedeciara-  X  HIS  was  an  Bctiou  of  assumpsit  brought  to  recover 
lumpah)'Jtated   Certain  alleged  arrears  of  an  annuity. 

three  se- 
veral docu- 
ments— first, 
certain  arti- 
cles of  agree* 
roent  of  the 
27th  July, 
1835,  between 
the  plaintiff 
of  the  first 

part,  the  defendant  Grimble  of  the  second  part,  and  the  defendant  Booth  of  the  third  part, 
by  which  the  defendants  (amongst  other  things)  covenanted  that  Grimble  should  pay  to 
the  plaintiff  annually  for  twenty-one  years,  determinable  as  thereinafter  mentioned,  150A, 
and  certain  further  payments  or  allowances  per  gallon  on  the  sales  of  spirits  therein  men- 
tioned, it  being  agreed,  that,  when  the  amount  of  allowances  to  the  plaintiff  should  exceed  400/. 
annually,  the  annnity  of  150/,  should  not  be  payable  to  or  be  demanded  by  the  plaintiff  so  long 
as  such  allowances  should  amount  to  400/.  per  annum — secondly,  an  agreement  in  writing, 
dated  the  2Srd  August,  1836,  made  between  one  S.,  the  defendants,  and  the  plaintiff,  by  which 
S.  was  constituted  an  agent  to  carry  on  the  business  at  a  certain  distillery  of  the  defendants,  on 
certain  stipulations  therein,  for  the  term  of  seven  years  certain,  and  in  which  agreement  was 
contained  a  clause,  that,  in  consideration  of  the  plaintiff  re/tngtittAm^  the  annuity  of  150/. 
granted  to  him  by  the  former  agreement,  the  defendants  should  pay  him  800/.  a-year  from  the 
19th  July  then  last,  payable  quarterly  **  during  this  contract,  in  Ueu  thereof;  and  that  no 
rights  or  benefits  or  privileges  belonging  to  the  plaintiff  not  liere  set  forth  and  given  up  are  re- 
linquished by  this  agreement " — thirdly,  a  document  called  an  agreement  in  writing  between 
the  defendants  and  the  plaintiff,  being  in  fact  in  the  form  of  a  letter  written  by  the  defendants 
to  the  plaintiff,  dated  the  25th  January,  1838,  in  which  the  defendants  stoted,  that,  to  avoid  any 
misunderstanding  as  to  the  meaning  and  interpretation  to  be  put  upon  the  deed  of  agreement  of 
the  27th  July,  1835,  and  the  agreement  of  the  23rd  August,  1836,  then  existing  between  them, 
in  regard  to  certain  allowances  to  be  made  by  the  defendants  to  the  plaintiff,  the  defendanU 
thereby  declared,  that  the  plaintiff  was  entitled,  under  the  deed  of  1835,  to  4d.  a  gallon  on  all 
spirits  sold  and  6d,  a  gallon  on  all  brandies  sold,  not  to  yield  the  plaintiff  less  than  400/.  for 
every  year,  or  to  be  made  up  t»  that  amount,  as  well  as  any  saving  that  might  be  effected  as 
set  forth  in  that  deed :  and  that  the  plaintiff  was  to  be  paid  300/.  a  year  over  and  above  all 
other  allowances  under  the  agreement  of  1836,  to  yield  him  together  not  less  than  700/.  an- 
nually, and  such  further  sum  as  the  sales  at  4tf.  and  6</.  a  gallon  as  above  named  might  amount 
to.  The  declaration  then  alleged  mutual  promises,  averred  performance  on  the  part  of  the 
plaintiff,  and  assigned  as  a  breaeh  the  non-payment  of  the  annuity  of  900/.  for  two  years  and  ■ 
half  commencing  in  July,  1839. 

Held,  that  upon  the  proper  construction  of  the  agreement  of  the  2Srd  August,  1836,  taken  by 
itself,  the  plaintiff  was  entitled  to  receive  the  annuity  of  300/.  irrespective  of  the  amount  of  al- 
lowances. 

Held,  also,  that  the  contract  between  the  parties  was  to  be  inferred  (torn  the  agreement  of  the 
83rd  August,  1836,  and  the  letter  of  the  a5th  Januarv,  1838,  taken  together ;  and  that  a  plea 
that  there  was  no  consideration  for  the  making  of  the  last-mentioned  agreement  (the  letter),  was 
untenable. 

Held,  also,  that  it  was  not  necessary  that  the  reiin^Ukment  of  the  annuity  of  150/.  under 
the  agreement  of  the  27th  July,  1835,  should  be  by  deed;  it  being  enough  that  the  plaintiff 
abstained  from  demanding  it. 
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Betta  &  Co.,  sold  certain  liquor,  to  wit,  British  brandj,  in         1842. 
London,  to  wit,  in  Smithfield  Bars,  whereof  the  defendants      "     " 
then  had  notice :  that  afterwards,  and  before  the  making 


of  the  promise  of  the  defendants  as  thereinafter  mentioned, 
to  wit,  on  the  27th  July,  1835,  by  certain  articles  of  agree-  Agreement  of 
ment  under  the  respective  seals  of  the  plaintiff  and  the  de-    "  ^    * 
fendants,  and  bearing  date  a  certain  day  and  year  in  that 
behalf  therein  mentioned,  to  wit,  the  day  and  year  last 
aforesaid,  and  then  made  between  the  plaintiff  of  the  first 
part,  the  defendant  W.  Grimble  of  the  second  part,  and 
the  defendant  Sir  F.  Booth  of  the  third  part  [profert] — 
after  reciting  that  the  plaintiff  was  in  the  possession  and 
knowledge  of  a  process  for  the  rectification  and  effectual 
purification  of  grain  spirit,  and  communicating  to  it  the 
resemblance  of  French  or  Cognac  brandy  without  the  ad- 
mixture of  any  brandy  imported  from  France  or  from  any 
other  part  of  the  Continent,  and  without  any  infringement 
or  evasion  of  the  Excise  laws  that  then  existed  (samples  of 
which  had  been  given  in  and  approved  of),  the  plaintiff, 
fi>r  and  in  consideration  of  the  emoluments  thereinafter 
named,  for  himself,  his  heirs,  ftc.,  agreed  with  the  defend- 
ants respectively,  and  their  respective  executors  and  admi- 
nistrators, to  communicate  to  them  only,  and  to  no  other 
person  or  persons  whatsoever,  all  the  knowledge  and  re- 
search he  possessed  connected  with  that  matter,  and  to 
develope  to  them  the  whole  process  for  conducting  and  ac- 
complishing the  same,  and  to  convey  to  them  all  necessary 
information  as  to  the  materials,  and  the  best  means  of  pro- 
curing the  same,  the  proportions  and  applications  used  and 
practised  by  him,  and  all  and  every  matter,  to  the  beat  of 
his  power  and  ability,  which  might  be  necessary  to  the 
perfect  imderstanding  and  carrying  on  that  process,  so 
that  they  might  be  able  fuUy  to  prosecute  the  same  inde- 
pendent of  the  aid  and  assistance  of  the  plaintiff:  And  it 
was  by  the  said  articles  agreed  that  the  plaintiff  should, 
within  twenty-one  days  after  the  day  of  the  date  of  the 


528  IN  THE  COMMON  PLEAS, 

1842.  said  articles,  make  out  and  deliver  to  the  defendants,  or 
one  of  them,  a  written  statement  or  account  of  the  whole 
of  the  inventions  and  discoveries  connected  with  his  im- 
proved process  for  the  rectification  of  spirit  and  preparing 
brandy,  and  the  art  of  giving  the  same  the  true  colouring 
in  imitation  of  the  most  approved  Cognac  brandy ;  setting 
forth  also  his  theoretical  and  practical  views  applicable  to  the 
rectification  of  spirit,  his  discovery  on  the  working  of  stills, 
his  improved  method  for  the  reduction  of  spirits,  and  all  the 
knowledge  he  possessed  of  distillation  generally,  placed  in 
a  clear  and  intelligible  form  to  the  best  of  his  ability:  And 
the  plaintiff  by  the  said  articles  declared  that  he  had  not 
up  to  that  time  divulged  and  would  not  divulge  any  of 
those  processes  to  any  other  person  or  persons  whatsoever 
during  the  existence  of  that  contract,  and  that  he  would 
answer  to  all  inquiries  from  the  defendant  Sir  F.  Booth,  or 
the  defendant  W.  Grimble,  touching  those  matters,  and 
render  his  best  aid  and  assistance  at  all  reasonable  hours 
in  forwarding  the  progress  of  that  undertaking,  and  that 
he  would  give  his  personal  attention  and  superintendence 
to  the  rectification  and  flavouring  and  colouring  the  spirit, 
and  to  procuring  and  selecting  such  materials  as  might  be 
required  for  accomplishing  the  same,  and  would  travel  to 
the  Continent,  on  being  paid  all  his  reasonable  travelling 
expenses,  when  need  should  be,  and  act  and  do  in  all 
things  in  respect  of  that  matter  to  the  best  of  his  power 
and  ability,  and  as  a  faithful  party  to  the  interests  of  the 
defendants,  and  should  and  would  be  true  and  faithful  to 
the  defendants  in  all  things,  and  keep  true  and  just  and 
complete  accounts  of  all  dealings,  orders,  and  transactions 
made  and  entered  into  by  him  the  plaintiff  for  and  on  behalf 
of  the  defendants  in  or  connected  with  the  said  undertaking, 
and  make  out  and  deliver  to  the  defendant  W.  Grimble  or 
the  defendant  Sir  F.  Booth  all  or  any  of  such  accounts 
whenever  thereunto  required  by  the  defendant  W.  Grimble 
or  the  defendant  Sir  F.  Booth,  or  their  respective  executors 
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or  administrators,  he  the  plainti£F  having  all  necessary  as-  1842. 
flistance  for  those  purposes;  and^  farther,  that  he  the 
plaintiff  should  not  nor  would  at  any  time  daring  that  then 
present  contract  instruct  any  other  persons  in  those  mat- 
ters nor  engage  in  any  other  business  or  employment  what- 
soever, or  enter  into  any  liabilities  as  a  partner  or  surety, 
and  should  not  nor  would  hold  himself  out  as  a  partner 
with  the  defendants  or  either  of  them  in  that  then  present 
undertaking,  nor  in  any  way  induce  or  encourage  others 
to  believe  or  represent  him  the  plaintiff  as  such  partner : 
And  it  was  in  and  by  the  said  articles  understood  that  the 
plaintiff  was  to  give  his  attendance  to  direct  and  as  super- 
intending only,  and  as  might  be  necessary  to  forward  the 
usual  proceedings  of  the  manufacturing  establishment,  and 
that  his  presence  and  attention  were  to  be  given  for  that 
purpose  only  and  no  further,  notwithstanding  anything 
previously  contained ;  and  that,  if  any  other  superintendent 
be  appointed  to  interfere  in  those  proceedings,  the  plain- 
tiff should  no  longer  be  required  to  give  his  personal  attend- 
ance :  And  the  plaintiff  further  engaged  that  the  articles 
produced  by  him,  on  his  being  supplied  with  such  suitable 
spirit  and  materials  as  might  be  specified  in  the  statement 
to  be  made  out  by  him  the  plaintiff,  should  be  in  every 
respect  fully  equal  if  not  superior  to  the  patent  French 
distilled  brandy  (meaning  thereby  the  said  Betts  &  Co/s  of 
Smithfield  Bars  British  brandy  then  selling  in  London) : 
And  in  consideration  of  the  premises,  the  defendants  did 
for  themselves  and  each  of  them,  their  and  each  of  their 
heirs,  executors,  and  administrators,  jointly  and  severally 
undertake  that  the  defendant  W.  Grimble  should  within 
twelve  months  from  the  date  thereof  carry  into  operation 
the  said  discovery  or  improved  process  agreeably  to  the  di- 
rections contained  in  the  written  statement  to  be  given  in 
by  the  plaintiff,  and  provide  a  suitable  capital  and  plant, 
and  all  proper  utensils  and  apparatus  to  carry  on  the  same, 
and  that  the  defendant  W.  Grimble,  his  executors  and  ad- 
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1842.  minUtratoraj  should  pay  uoto  the  plaintiff  annually  tor  a 
term  of  twenty-one  years^  determinable  as  thereinafter 
mentioned,  to  commence  from  the  19th  July  then  instant, 
the  sum  of  150/.^  and  the  further  payment  of  6d.  per  gal- 
lon on  all  spirit  sold,  sent  out,  or  used,  rectified  by  the 
said  process,  and  on  all  brandy  sold,  sent  out,  but  not 
drunk  on  the  premises  or  bon4  fide  given  away  as  samples — 
the  quantities  in  all  cases  to  be  taken  and  calculated  in  the 
following  manner,  namely,  on  all  uncoloured  and  unfile 
Youred  rectified  spirit,  at  proof,  and,  on  all  coloured  or  fla- 
youred  spirit,  at  the  then  present  usual  and  legal  sending 
out  strength  of  brandy^  namely,  at  from  17  to  25  percent, 
under  proo^  as  the  case  might  be :  And  by  the  said  articles 
of  agreement,  after  further  reciting  that  the  plaintiff  had 
bestowed  much  time  and  research  in  regard  to  the  fla- 
vouring and  colouring  of  brandies,  it  was  thereby  agreed, 
as  an  indemnity  and  encouragement  to  him  in  his  re- 
searches, and  to  enable  him  to  promote  that  matter,  that, 
should  he  succeed  in  effecting  the  flavour  for  a  less  sum 
than  Sd.  per  gallon  at  the  then  present  usual  and  legal 
sending  out  strength  of  brandy,  then  the  plaintiff  should 
be  entitled  to  a  further  sum  in  addition  to  the  other  allow- 
ance above  named  equal  to  one  half  of  the  said  saving,  to 
be  fixed  after  a  fair  average  had  been  taken,  the  said  ave- 
rage to  be  taken  every  six  months,  and  to  be  paid  to  him 
in  respect  to  every  gallon  of  brandy  so  flavoured,  along  with 
the  other  allowances :  And  it  was  agreed  that  the  plaintiff 
should  be  impowered  to  select  and  purchase  the  articles 
used  in  that  new  process  of  rectification,  and  as  were  used 
for  flavouring  and  colouring  the  produce,  rendering  at  all 
times  just  and  true  accounts,  the  original  invoices  and 
memoranda  of  all  purchases  made  by  him,  and  which 
should  not  exceed  the  sum  of  100/.  for  materials  on  hand, 
which  were  to  be  for  ready  money  only,  which  the  defendr 
ants  thereby  agreed  to  provide  for  payment  of  the  same : 
And,  to  prevent  all  dispute  between  the  parties^  it  wa^ 
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thereby  agreed,  that,  at  the  same  time  that  the  plaintiff  1842. 
delivered  his  written  process  to  the  defendant  W.  Grimble 
(Mr  the  defendant  Sir  F.  Booth  as  aforesaid,  a  written  state- 
ment should  be  given  in  by  them  or  either  of  them  to  the 
plaintiff  of  the  exact  process  then  at  present  used  and  em- 
ployed by  them,  stating  and  setting  forth  accurately  the 
quality  and  kind  of  materials  or  ingredients  and  propor- 
tions used  by  them,  the  strength  of  spirit,  and  mode  of 
work  resorted  to  by  them,  as  well  as  any  knowledge  they 
possessed  as  to  the  mode  of  flavouring  and  colouring ;  and 
if  no  such  written  statement  should  be  then  and  at  that 
time  given  in  to  the  plaintiff,  or  if  such  process  should  be 
different  from  that  communicated  by  the  plaintiff,  that  it 
should  be  considered  that  his  process  was  a  new  and  dis- 
tinct process,  and  should  be  taken  as  such  accordingly; 
and  that  no  improvement  or  alteration  or  modification  of 
the  plaintiff's  process  thereafter  should  annul  or  alter  the 
said  engagements  in  the  said  articles  of  agreement  con- 
tained: And  it  was  agreed,  that,  when  the  amount  of 
alhwanee  to  the  plaintiff  should  exceed  the  sum  of  400/. 
annually,  then  the  before-mentioned  annuity  of  150/.  should 
not  be  payable  to  him,  nor  should  it  be  demanded  by  him 
so  long  as  such  receipts  should  amount  to  4O01.  per  annum  : 
the  account  of  spirit  sold,  sent  out,  or  used,  to  be  taken 
quarterly ;  at  which  period  the  plaintiff  was  to  be  paid  his 
amount  on  the  quantities  so  sold,  sent  out,  or  used,  as 
well  as  the  amount  due  to  him  in  respect  of  brandies  sold, 
sent  out,  or  used,  on  account  of  the  flavouring,  should 
such  be  due ;  and  that  a  daily  account  of  all  spirits  manu- 
fiactured  or  rectified,  sold,  sent  out,  and  used,  should  be 
kept  by  the  defendants  in  a  book  to  be  kept  for  that  pur- 
pose, to  which  the  plaintiff  should  have  access  at  all  times 
for  the  purposes  of  examination  and  making  extracts :  and 
at  the  expiration  of  the  then  present  agreement  6d.  per 
gallon  on  all  rectified  spirit  and  brandy  in  stock  unsold 
should  be  payable  to  the  plaintiff,  as  well  as  such  allow-' 
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1842.  recipe  of  th^  ingredients  to  be  used  by  Ydm,  maiked  No.  2; 
tbat  Stumpf  should,  with  the  consent  of  the  pUdntiff,  be 
engaged  by  the  defendants  for  a  term  of  seven  years  cer* 
tain  from  the  1st  Angiist,  1836— the  agreement  to  be 
absolute  and  binding  on  all  parties  for  a  further  term  of 
seven  years,  provided  the  house,  after  the  expiration  of  the 
first  seven  years,  should,  with  the  consent  of  the  plaintiff 
previously  obtained  in  writing,  continue  to  use  the  flavour- 
ing or  the  processes  of  Stumpf,  or  should  fidl  to  give 
Stumpf  six  months*  previous  notice  of  their  intended  relin- 
quishment; that,  should  the  attendance  of  Stumpf  be  re« 
quested  in  England,  the  annual  sum  of  800/.  should  be 
allowed  him  for  the  same  or  such  proportional  part  as 
might  accord  with  the  period  of  his  required  occupation,  as 
well  as  all  reasonable  travelling  expenses,  in  addition  to  his 
other  aUowances ;  that  4d.  a  gallon  should  be  allowed  to 
Stumpf,  over  and  above  the  price  of  flavouring,  as  an  in- 
demnity to  him  for  his  personal  exertions  and  the  secrets 
to  be  communicated  by  him,  to  be  taken  at  the  present 
usual  legal  sending  out  strength  of  brandy,  on  all  spirit 
sold,  sent  out,  rectified  by  his  process,  or  flavoured  tot 
the  purposes  of  brandy,  whether  flavoured  by  his  ingre* 
dients  or  other  ingredients,  and,  on  final  settlement,  on 
all  such  spirit  and  brandy  in  stock  unsold,  not  to  yield 
him  less  than  500/.  for  every  year  during  the  contract; 
and,  if  the  same  should  be  deficient  from  inadequacy 
of  sales  during  any  year,  it  was  agreed  that  it  should 
be  made  up  to  that  amount  by  the  defendants,  and  be 
paid  to  Stumpf  quarterly,  as  sold,  through  the  haxids  of 
such  banker  in  London  as  Stumpf  might  appoint  to  re* 
ceive  the  same;  that,  in  case  of  the  death  of  Stumpf 
before  the  expiration  of  the  contract,  one  half  of  what 
would  otherwise  have  been  the  emoluments  of  Stumpf 
independent  of  the  price  of  flavouring,  which  it  was  agreed 
should  be  allowed,  should  continue  to  be  allowed  to  the 
widow  of  Stumpf,  and,  failing  her,  to  such  heir  or  assign 
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fts  might  be  appointed  bj  Stumpf  by  will^  she  or  ihe^f  184^. 
agreeing  in  like  manner  and  eontinuing  to  supply  the  said 
flavonring  to  the  plaintiff^  according  to  the  tenor  of  the 
agreement;  and  that  the  plaintiff  should  enjoy  all  the 
rights  and  benefits  from  all  brandies  sold,  sent  out  from 
the  said  premises^  as  well  in  regard  to  the  processes  and 
materials  and  matters  to  be  given  in  by  Stumpf  in  his 
written  statements  as  if  they  had  been  the  discoveries  and 
processes  and  matters  of  the  plaintiff,  and  had  been  intro- 
duced by  him  in  his  specification  :  that,  in  consideration  of  Relinquish- 

_  __  *..«»-  «.        *>•  «  roent  of  the  an- 

those  covenants  and  the  plaintiff's  reUnquifhmg  the  an-  nuityofi50/. 
nmiy  granted  to  him  by  the  defendants  (meaning  thereby  "^Vment  of 
the  said  annual  sum  of  150/.  in  and  by  the  said  articles  of  ^"^y  2^*  ^^^-' 
agreement  covenanted  as  aforesaid  to  be  paid  to  the  plain- 
tiff), it  was  thereby  agreed  on  their  part  to  pay  him  300/. 
a  year  from  the  19th  July  last  past  [1836],  payable  quar-* 
terly  daring  that  contract,  in  lieu  thereof,  and  that  no 
rights  or  benefits  or  privileges  belonging  to  the  plaintiff 
not  there  set  forth  and  given  up  were  relinquished  by  that 
agreement :  and  the  defendants  agreed  to  sell  the  brandy 
made  at  the  works  at  Albany  Street  at  fair  usual  mercantile 
prices ;  and  the  parties  there  subscribing  agreed  not  to  di- 
vulge those  processes  or  secrets  or  the  knowledge  contained 
in  the  statement  or  the  recipe  of  the  said  J.  6.  Stumpf, 
and  that  the  defendants  would  not  otherwise  use  or  apply 
the  same  than  at  the  works  at  Albany  Street  aforesaid ; 
and  that,  should  any  dispute  or  difference  arise  between 
the  parties  thereto  regarding  any  matter  or  thing  to  which 
that  agreement  referred,  or  as  to  the  construction  of  that 
instrument,  or  any  part  of  it,  then  every  such  dispute  or 
difference  should  in  all  cases  be  settled  by  reference  to 
three  impartial  persons  chosen  by  the  parties  mutually, 
and,  if  they  could  not  agree,  that  the  parties  so  selected 
should  appoint  an  umpire,  whose  decision  should  be  final; 
that,  as  the  preceding  agreement  had  been  drawn  up  by 
the  parties  themselves,  and  executed  in  its  then  form  to 
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1842. 


Agreement  of 
Jan.  25, 1838. 


avoid  delay,  it  was  agreed  by  the  respective  parties  thereto 
that  either  of  them  should  be  at  liberty  if  he  thought  fit, 
within  six  months  from  the  date  thereof,  to  call  upon  the 
other  and  others  of  the  said  parties  to  enter  into  and  exe- 
cute, at  their  joint  and  equal  expense,  a  more  formal 
stamped  deed  under  seal  embodying  and  reducing  into 
legal  form  the  several  engagements  contained  in  that  paper 
and  intended  to  be  entered  into  by  the  respective  parties; 
and  that  a  penalty  of  5000/.  should  apply  to  any  of  the 
parties  committing  a  breach  of  those  engagements  ~  as  by 
the  said  agreement  (reference  being  thereunto  had)  would 
more  fully  appear. 

The  declaration  then  proceeded  to  sti^,  that,  afterwards, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the 
25th  January,  1838,  by  a  certain  other  agreement  in 
writing  then  made  between  the  defendants  and  the  plain* 
tiff,  it  was  further  agreed  and  stipulated  as  follows,  that  is 
to  say,  '*  Sir, — To  avoid  any  misunderstanding  as  to  the 
meaning  and  interpretation  to  be  put  upon  the  deed  of 
agreement  of  the  27th  July,  1835,  and  likewise  as  to  the 
agreement  dated  the  23rd  August,  1836,  now  existing  be- 
tween us,  in  regard  to  certain  payments  to  be  made  by  us 
to  you,  we  (meaning  the  defendants)  here  declare  that  you 
(meaning  the  plaintiff)  are  entitled  under  the  deed  of  1835 
to  44.  a  gallon  on  all  spirits  sold,  sent  out,  or  used,  recti-* 
fied  by  your  processes,  and  6d.  a  gallon  on  all  brandies 
sold,  sent  out  from  the  premises  in  Albany  Street,  not  to 
yield  you  less  than  400/.  for  every  year,  or  to  be  made  up 
to  that  amount,  as  weU  as  any  saving  that  may  be  effected 
in  the  flavouring  of  brandies,  as  set  forth  in  that  deed;  and 
that  you  (meaning  the  plaintiff)  are  to  be  paid  300/.  a  year 
over  and  above  all  other  allowances,  under  the  agreement 
0/1836,  to  yield  you  together  not  less  than  700/.  annuaUy, 
and  such  further  sum  as  the  sales  at  4tf.  and  6d  a  gallon 
as  above  named  may  amount  to :  and  these  allowances,  it 
is  agreed,  shall  be  united  and  consolidated  from  the  19th 
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July,  1837,  and  be  piud  to  you  Bimultaneously  erery  three  1842. 
months  after  that  period  during  these  contracts :  and  this 
is  the  intention  and  meaning  under  which  these  instru- 
ments are  to  be  construed  and  taken,  and  which  imder- 
standing  we  agree  shall  be  made  legal  and  be  added  and 
form  a  part  of  the  agreement  of  August  23rd,  1886'' — 
signed  F.  Booth,  W.  Grimble ;  addressed  to  D.  Home — 
as  by  the  last-mentioned  agreement,  reference  being  there- 
unto had,  would  more  fully  appear : 

Mutual  promises:  Averment  of  performance  by  the  Avcrmenu. 
plaintiff  of  all  things  in  the  said  several  agreements  on  his 
part  to  be  performed,  from  the  respective  times  of  making 
the  said  several  agreements  and  his  said  promise  hitherto : 
That  the  defendants  had  during  all  the  times  aforesaid  car- 
ried on,  to  wit,  at  certain  premises  of  them  the  defendants 
in  Albany  Street  aforesaid,  the  said  diMX>veries  and  opera- 
tions in  the  agreement  of  the  23rd  August,  1836,  aforesaid, 
mentioned,  and  had  during  all  the  time  aforesaid  had, 
used,  possessed,  and  enjoyed,  and  still,  &c.,  all  the  said 
processes  and  discoveries  in  the  said  agreement  of  the  23rd 
August,  1836,  aforesaid,  mentioned  and  referred  to,  of  the 
plaintiff  and  Stumpf,  and  all  other  benefits,  advantages, 
matters,  and  things  which  by  the  terms  of  that  agree- 
ment were  to  be  by  them  had,  used,  possessed,  or  enjoyed, 
and  had  obtained  and  did  possess  a  complete  knowledge 
and  assurance  regarding  all  the  said  matters  in  that 
agreement  in  that  behalf  set  forth,  and  a  full  and  perfect 
disclosure  and  record  as  regarded  the  constitution  and 
manipulation  of  the  flavouring  ingredients,  and  mode  of 
using  the  same,  and  the  said  several  processes  and  disco- 
veries had  fully  answered  the  description  thereof,  and  pro- 
duced the  effect  stated  in  the  said  agreement  of  the  23rd 
August,  1836,  aforesaid,  and  had  been  in  all  respects  ac- 
cording to  the  terms  and  stipulations  in  that  agreement  in 
that  behalf  contained:  That  the  said  J.  G.  Stumpf  did  make 
out  a  written  representation,  marked  No.  1,  and  signed  by 
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1842.         him,  aa  in  the  said  agreement  of  the  28rd  August,  1886, 
aforesaid,  mentioned,  of  the  said  several  matters  and  things 
in  that  agreement  in  that  behalf  mentioned  and  specified, 
and  did  direct  the  same  to  the  plaintiff,  and  placed  the  same 
in  his  hands,  to  wit,  within  four  days  after  the  signing  the 
said  agreement  of  the  23rd  August,  1886,  aforesaid,  and 
the  plaintiff  did  then  acknowledge  the  receipt  thereof,  and 
make  out  a  copy  of  the  said  representation  and  statement 
for  behoof  of  the  said  concern  in  Albany  Street  aforesaid, 
within  a  reasonable  time  in  that  behalf,  to  wit,  on  the  1st 
September  in  the  year  last  aforesaid :  And  although  the 
said  J.  G.  Stumpf  did,  to  wit,  within  four  days  from  the 
signing  the  said  agreement  of  the  23rd  August,  1836,  af<M«- 
said,  make  out  and  address  to  and  deposit  in  the  hands 
of  the  plaintiff,  who  then  gave  a  written  acknowledgment 
of  the  receipt  thereof,  such  other  written  statement  and 
recipe  marked  ''  No.  2,  Recipe  by  J.  G.  Stumpf,''  so  signed 
and  dated  as  in  that  agreement  in  that  behalf  mentioned, 
containing  and  setting  forth  the  said  several  matters  and 
things  in  and  by  that  agreement  in  that  behalf  required, 
and  did  answer  all  inquiries  made  by  the  plaintiff  relating 
thereto;  and  although  the  said  recipe  so  made  out  by  the 
said  J.  G.  Stumpf  was  fully  capable  of  producing  the  efiects 
intended,  and  the  ingredients  so  described  by  the  said 
J.  G.  Stumpf  in  the  said  written  recipe  so  marked  No.  2 
as  aforesaid,  when  used  in  kind,  quantity,  and  quality  and 
manner  as  specified  by  the  said  J.  G.  Stumpf,  did  not  at 
any  time  fail  in  full  operation  and  effect,  on  a  lEair  trial 
being  given,  to  produce  an  equally  perfect  and  good  flavour- 
ing for  the  purposes  of  brandy,  and  equal  to  his  finest 
average  quality;  but,  on  the  contrary  thereof,   the  said 
ingredients  so  described  as  aforesaid  in  the  said  written 
recipe  marked  No.  2,  being  after  the  delivery  thereof,  to 
wit,  on  the  said  1st  September,  1886,  aforesaid,  used  in 
kind,  quantity,  and  manner  as  specified  by  the  said  J.  G; 
Stumpf,  according  to  the  true  understanding,  intent,  and 
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meaning  of  the  said  agreement  of  the  28rd  August,  1886,  1842. 
aforesaid,  and  a  fair  trial  thereof  being  then  given^  did 
then  produce  an  equally  perfect  and  good  flavouring  for  the 
purpoBea  of  brandy,  and  equal  to  the  finest  average  quality 
of  him  the  said  J.  Q.  Stumpf ;  and  although  the  plaintiff 
had  at  all  times  from  the  making  of  the  said  agreement  of 
the  23rd  August,  1836,  aforesaid,  hitherto,  been  ready  and 
willing  to  conduct,  direct,  and  regulate  the  said  operations 
of  the  rectifying  and  processes  for  flavouring  brandy,  which 
said  operations  had  been  during  all  the  time  aforesaid 
carried  on  on  the  said  premises  at  Albany  Street  aforesaid, 
and  the  defendant  during  all  the  time  aforesaid  had  notice 
that  the  plaintiff  was  so  ready  and  willing  to  direct,  regu- 
late, and  conduct  the  same,  the  said  defendants  did  for  a 
long  space  of  time,  to  wit,  from  the  making  of  the  said 
agreement  of  the  28rd  August,  1886,  aforesaid,  until  the 
18th  June,  1838,  when  the  defendant  W.  Grimble  took 
upon  himself  the  said  regulation,  conduct,  and  direction, 
and  became  himself  the  entire  superintendent  of  the  said 
operations,  make  use  of  the  services  of  the  plaintiff  in  and 
about  such  regulation,  conduct,  and  direction;  and  al- 
though the  plaintiff  had  not  divulged  to  any  person  other 
than  the  defendants  any  of  the  said  processes  or  secrets  in 
the  said  agreement  of  the  23rd  August,  1886,  aforesaid, 
mentioned  or  referred  to,  or  the  knowledge  contained  in 
the  said  statement  or  the  recipe  of  the  said  J.  G.  Stumpf, 
and  the  same  had  been  preserved  and  kept  undivulged  ac-. 
cording  to  the  true  intent  and  meaning  of  that  agreement; 
and  although  the  plaintiff,  always  from  the  time  of  making  ATerment  that 
the  said  agreement  of  the  28rd  August,  1836,  aforesaid,  hi-  unquUM^h7' 
therto,  wholly  reUnquUhed  the  said  annuity  of  150/.  so  grant-  ^^^^^y  ^^  ^^f- 
ed  to  him  by  the  defendants  as  in  the  said  sealed  articles 
of  agreement  and  therein  aforesaid,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  agreement 
of  the  23rd  August,  1836,  aforesaid ;  and  although  the  Deed-poll. 
plaintiff  afterwards,  and  after  the  first  two  years  and  a 
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quarter  of  the  arrears  thereinafter  mentioned^  ending  on 
the  19th  October,  1840,  had  become  due,  and  also  after 
the  commencement  of  the  quarter  of  a  year  in  respect 
whereof  the  residue  of  the  arrears  thereinafter  mentioned 
became  due,  to  wit  on  the  9th  January,  1841,  by  his  cer- 
tain deed-poll,  sealed  with  the  seal  of  the  plaintiff  (and 
which  said  deed-poll,  sealed  as  aforesaid,  being  in  the  pos* 
session  of  the  defendants,  the  plaintiff  could  not  produce 
the  same  to  the  said  court  there),  did,  so  far  as  according 
to  the  tenor,  true  intent,  and  meaning  of  the  said  memo- 
randum  of  agreement  of  the  23rd  of  August,  1836,  it  was 
intended  that  the  said  annuity  of  150/.  should  be  released, 
fully  and  absolutely  remise,  release,  relinquish,  give  up, 
and  for  ever  quit  claim  and  discharge  unto  the  defendants 
and  each  of  them,  their  and  each  of  their  heirs,  executors, 
and  administrators,  all  and  all  manner  of  action  and  ac- 
tions, suit  and  suits,  cause  and  causes  of  action  and  suit, 
debts,  dues,  sum  and  sums  of  money,  accounts,  reckon- 
ings, claims,  and  demands  whatsoever,  both  at  law  and 
in  equity,  or  otherwise  howsoever,  which  he  the  plaintiff 
ever  had  or  then  had,  or  which  he,  his  executors  or  admi- 
nistrators, could,  should,  or  might  at  any  time  thereafter 
have,  claim,  set  up,  challenge,  or  demand  against  the  de- 
fendants, or  either  of  them,  their  or  either  of  their  heirs, 
executors,  or  administrators,  for,  upon,  or  by  reason  or  on 
account  of  the  said  annuity  of  150/.  accruing  due,  or  which 
but  for  the  said  agreement  of  the  23rd  August,  1836, 
might  have  accrued  due  subsequently  to  the  said  19th 
July,  1836,  or  for,  upon,  or  by  reason  or  on  account  of 
any  matter  or  thing  relating  to  the  same  annuity  subse- 
quently to  the  day  and  year  last  aforesaid,  and  so  far  as 
aforesaid — provided  always,  nevertheless,  that  those  pre- 
sents, or  any  matter  or  thing  therein  contained  were  and 
was  not  to  be  construed  as  extending  to  release  or  dis- 
charge any  other  of  the  payments  or  allowances  to  which 
the  plaintiff,  his  executors  or  administrators,  was  or  might 
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be  entitled  under  the  terms  and  provisions  of  the  said  arti*-  1842. 
cles  and  memorandum  of  agreement  respectively,  or  any 
other  agreement  subsisting  between  the  defendants  and 
the  plaintiff;  that  those  presents  were  to  be  taken  and  con-* 
strned  only  as  such  an  absolute  release  and  extinguish* 
ment  of  the  said  annuity  of  150/.  as  according  to  the  true 
intent  and  meaning  of  the  said  agreement  of  the  23rd 
August,  1886,  was  intended  to  be  given  by  the  plaintiff, 
and  no  further  or  otherwise,  anything  therein  contained 
to  the  contrary  notwithstanding — as  by  the  said  deed-poll 
(reference  being  thereunto  had)  will,  amongst  other  things, 
more  fiilly  appear;  and  although  the  defendants  did,  in 
part  performance  of  their  said  promise,  pay  the  plaintiff  the 
said  sum  of  800/.  a  year  from  the  said  19th  July,  1886, 
aforesud,  for  a  certain  time,  to  wit,  until  the  19th  July^ 
1838,  aforesaid;  and  although  the  plaintiff  fit>m  thence 
hitherto  had  been  ready  and  willing  to  receive  the  same 
sum  in  lieu  of  the  said  annuity  of  150/.,  according  to  the 
terms  of  the  said  several  agreements  of  the  23rd  August, 
1836,  aforesaid,  and  of  the  25th  January,  1838,  aforesaid-- 
of  all  which  said  several  premises  the  defendants  during 
all  the  time  aforesaid  had  notice :  Yet  the  defendants  had  Breach, 
not  further  regarded  their  said  promise;  and  although 
afterwards,  and  during  the  continuance  of  the  said  con- 
tract in  the  said  agreement  of  the  23rd  August,  1836, 
aforesaid,  mentioned  and  contained,  and  before  the  expira- 
tion of  the  said  term  of  seven  years  from  the  1st  August, 
in  the  year  last  aforesaid,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  19th  January,  1841,  aforesaid,  a 
certain  large  sum  of  money,  to  wit,  the  sum  of  750/.,  for 
two  years  and  a  half  of  the  said  tem^then  elapsed,  became 
and  was  due  and  in  arrear  to  the  plaintiff  on  account  of 
the  said  yearly  sum  of  300/.  a  year  so  payable  quarterly  as 
in  the  said  agreement  of  the  23rd  August,  1836,  aforesaid, 
mentioned,  yet  the  defendants  to  pay  the  same  or  any  part 
thereof  had  hitherto  wholly  refrised  and  still  did  refuse. 
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1842.        eafotnrj  to  the  tenor  and  effect,  tnie  mtent,  and  meaning 
of  the  said  several  agieements  and  promise. 

The  second  plea — ^to  the  first  count — stated  that  there 
never  was  any  consideration  for  the  making  by  the  defen- 
dants of  the  said  supposed  agreement  in  that  count  lastly 
above  mentioned ;  verification. 

Special  demurrer,  assigning  for  causes — ^that  the  second 
plea  amounted  to  the  general  issue — ^that  it  was  aigumen« 
tative,  and  an  evasive  and  indirect  denial  of  the  cause  and 
causes  of  action  shewn  by  the  first  count  to  be  vested  in 
the  plaintiff  under  the  two  several  agreements  to  which  the 
mutual  promises  therein  laid  extended — ^that  the  plea  did 
not  sufficiently  traverse  the  allegation  in  the  first  count 
that  by  the  said  agreement  in  writing  made  between  the 
defendants  and  the  plaintiff  it  was  agreed  as  in  the  first 
count  was  lastly  mentioned,  or  confess  and  avoid  that  alle* 
gation — ^that  it  appeared  on  the  face  of  the  count  that 
there  was  a  good  consideration  for  the  making  by  the  de- 
fendants of  the  said  agreement  in  the  count  lastly  men- 
tioned, to  wit,  to  avoid  any  misunderstanding  as  to  the 
meaning  and  interpretation  to  be  put  upon  the  said  sealed 
articles  and  the  agreement  dated  the  23rd  August,  1836, 
aforesaid,  in  the  count  respectively  mentioned,  in  regard 
to  the  payments  to  be  made  by  the  defendants  to  the 
plaintiff — ^and  that  the  plea  concluded  with  a  verification, 
instead  of  concluding  to  the  country,  &;o.  Joinder. 
Fourth  plea.  The  fourth  plea — as  to  so  much  of  the  first  count  of  the 

declaration  as  related  to  the  non-payment  of  675/.,  being 
parcel  of  the  said  alleged  arrears  of  750/.  in  that  count 
mentioned,  and  which  first  accrued  and  became  due  and  in 
arrear  as  in  that  count  alleged,  to  wit,  for  the  first  two 
years  and  a  quarter  of  the  said  period  of  two  years  and  a 
half  in  the  said  first  count  also  mentioned  in  that  behalf—- 
that,  although  true  it  was  that  the  plaintiff  made  and  exe- 
cuted the  said  deed-poll  in  the  first  count  mentioned,  under 
his  seal,  at  the  time  and  in  manner  in  Ae  said  first  oouat 
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mentioned  in  tliat  behalf;  yet  the  plaintiff  did  not  by  any  1843. 
deed  or  instrument  in  writing  gigned  by  the  plaintiff,  or 
sealed  by  him  under  his  seal,  relinquish  the  said  annuity  of 
150/.  in  the  said  first  count  mentioned,  or  any  part  thereof,  at 
any  time  before  the  said  period  of  two  years  and  a  quarter 
in  the  introductory  part  of  this  plea  moitioned  had  fully 
passed,  or  before  the  said  sum  of  675/.,  parcel  &c.  as  afore* 
said  in  the  introductory  part  of  this  plea  also  mentioned,  or 
any  part  thereof,  had  become  and  was  due  or  in  arrear,  as 
in  the  said  first  count  alleged;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes — that  the  plain-*  Demurrtr  to 
tiff's  not,  by  any  deed  or  instrument  in  writing,  signed  by  '***  '^"'*''  ^**'* 
the  plaintiff,  or  sealed  by  him  under  his  seal,  relinquishing 
the  said  annuity  of  150/.  in  the  count  mentioned,  or  any 
part  thereof,  as  in  the  count  alleged,  at  any  time  before 
the  said  period  of  two  years  and  a  quarter  in  the  introduc- 
tory part  of  the  fourth  plea  and  in  that  plea  mentioned  had 
fully  passed,  or  before  the  said  sum  of  675/.,  parcel  &c.  as 
aforesaid,  in  the  introductory  part  of  the  said  fourth  plea 
and  in  that  plea  also  mentioned,  or  any  part  thereof  had 
become  and  was  due  and  in  arrear  as  in  the  count  alleged, 
waa  no  answer  to  the  action — ^that  the  relinquishing  the 
said  annidty  of  150/.  by  deed  was  not  a  condition  prece- 
dent to  the  annuity  of  300/.  agreed  for  in  lieu  thereof  be- 
coming payable — and  that,  by  rirtue  of  the  said  deed-poll 
made  and  executed  as  in  the  count  alleged,  the  said  sum 
of  675/.,  parcel  &c,,  in  the  introductory  part  of  the  fourth 
plea  and  in  that  plea  mentioned^  was  recoverable  in  this 
action,  &c.    Joinder. 

The  fifth  plea — as  to  so  much  of  the  first  count  as  related  Fifth  plea. 
to  the  non-payment  of  75/.,  being  the  last  quarter's  arrears 
of  the  annuity  of  300/.  in  the  count  mentioned  to  have  be^ 
come  due  and  in  arrear,  and  being  the  residue  of  the  said 
sum  of  750/. — stated,  that,  although  true  it  was  that  the 
plaintiff  made  and  executed  the  said  deed-poll  in  the  said 
first  count  mentioned,  under  his  seal,  at  the  time  and  in 
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manner  therein  alleged  in  that  behalf,  yet  the  plaintiff  did 
not  by  any  deed  or  instrument  in  writing,  signed  by  the 
plaintiff,  or  sealed  by  him  under  his  seal,  relinquish  the 
said  annuity  of  150/.  in  the  count  mentioned,  or  any  part 
thereof,  at  any  time  before  the  commencement  of  the  said 
last  quarter  in  and  for  which  the  last-mentioned  sum  of 
75/.  was  so  alleged  to  have  become  and  to  be  due  and  in 
arrear  as  aforesaid ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes — ^that  the  plain* 
tiff's  not,  by  any  deed  or  instrument  in  writing  signed  by 
the  plaintiff,  or  sealed  by  him  under  his  seal,  relinquishing 
the  said  annuity  of  150/.  in  the  count  mentioned,  or  any 
part  thereof,  as  in  the  count  alleged,  at  any  time  before  the 
commencement  of  the  said  last  quarter  in  and  for  which 
the  last-mentioned  sum  of  75/.  was  so  alleged  to  have  be* 
come  and  to  be  due  and  in  arrear  as  aforesaid,  was  no  answer 
to  the  action — that  the  relinquishing  of  the  said  annuity 
of  150/.  by  deed  was  not  a  condition  precedent  to  the  an- 
nuity of  300/.  agreed  for  in  lieu  thereof  becoming  payable 
— ^and  that,  by  virtue  of  the  said  deed-poll  made  and  exe- 
cuted as  in  the  count  alleged,  the  said  last-mentioned  sum 
of  75/.  became  and  was  due  and  in  arrear,  and  was  recover- 
able in  this  action,  &c.     Joinder. 

The  sixth  plea — ^as  to  the  first  count  except  so  much 
thereof  as  the  same  related  to  the  non-payment  of  150/., 
parcel  of  the  said  alleged  arrears  of  750/.,  and  being  the 
two  quarterly  payments  of  the  said  yearly  sumi  of  800/.  in 
the  count  mentioned  which  last  became  due  and  in  arrear 
for  the  last  half  year  of  the  said  period  of  two  years  and  a 
half  in  the  count  mentioned,  as  in  that  count  alleged — 
stated,  that,  after  the  making  of  the  alleged  promise  of  the 
defendants  in  the  first  count  mentioned,  and  during  the 
said  term  of  seven  years  from  the  1st  August,  1836,  and 
also  during  the  said  first  seven  years  of  the  said  term  of 
twenty-one  years  in  the  said  articles  of  agreement  men- 
tioned, and  before  and  during  the  whole  of  the  period  for 
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and  daring  which  the  said  yearly  sum  of  800/.  was  by  the         1842. 
said  first  count  alleged  to  be  in  arrear^  except  as  to  the  said      *^  homr  " 
sum  of  1501,*,  parcel  &c.  as  aforesaid  in  the  introductory  «• 

part  of  the  plea  mentioned,  and  before  the  commencement  «  225/  in  the 
of  the  suit,  divers  large  quantities,  to  wit,  500,000  gallons  «ghth  pUa. 
of  brandy  were  prepared  and  made  by  the  defendants,  to 
wit,  at  the  said  works  and  premises  in  Albany  Street,  in 
the  preparation  and  making  whereof  the  discoveries,  pro- 
cesses, and  matters  of  the  plaintiff  and  the  said  J.  Q. 
Stumpf  in  the  first  count  mentioned  and  referred  to,  had 
been  and  were  used  and  employed,  and  divers  large  quan- 
tities, to  wit,  20,000  gallons  of  such  last-mentioned  brandy 
had  been  and  were  sold  and  sent  out,  to  wit,  from 
the  works  and  premises  last  aforesaid,  by  the  defendants 
during  each  quarter  of  a  year  and  period  of  three  months 
for  and  during  which  the  said  yearly  sum  of  800/.  was  al- 
leged to  be  in  arrear  and  unpaid  as  aforesaid,  save  and 
except  the  said  arrear  of  150/. t>  parcel  &c.  as  aforesaid;  t22£/.inthe 
that,  upon  such  brandy  so  sold  and  sent  out  as  last  afore-  ^^^^^^  ^^^*' 
said,  and  the  quantities  whereof  were  duly  taken  and  cal- 
culated, to  wit,  at  the  respective  times  of  sending  out  the 
same,  and  accounts  taken  of  the  same,  to  wit,  quarterly, 
according  to  the  said  agreements  in  the  count  mentioned, 
the  plaintiff  became  and  was  entitled,  according  to  the 
true  intent  and  meaning  of  the  said  agreements  in  the 
first  count  mentioned,  to  and  to  be  paid  the  said  allowance 
of  6d»  a  gallon  on  each  of  the  said  gallons  so  sold  and  sent 
out  by  the  defendants  as  aforesaid;  that  such  allowance  to 
which  the  plaintiff  was  entitled,  and  which  was  payable  to 
him  as  last  aforesaid  in,  for,  and  during  each  quarter  of  a 
year  and  period  of  three  months  for  and  during  which  the 
said  yearly  sum  of  800/.  was  so  alleged  to  be  in  arrear  as 
aforesaid,  save  and  except  the  said  arrear  of  150/.^,  parcel  t2S5A  in  th« 
&c.  as  aforesaid,  amounted  to  and  yielded  to  the  plaintiff  ^'^^^^  ^'^' 
a  large  sum  of  money,  to  wit,  500/.,  [which  exceeded  the 
sum  of  100/.,  being  a  quarter  part  of  the  sum  of  400/. 
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IS42.  in  the  count  mentioned  and  referred  to*],  and  that,  in 
and  for  and  dnring  each  year  for  and  daring  which 
the  said  yearly  sum  of  8001.  was  alleged  to  have  been 
♦In  Uie'efhth  ^°P*i^  ^  aforesaid,  except  the  said  last  half  year  thereof  t 
plea,  the  follow,  in  which  the  said  sum  of  150/4^  became  in  arrear  as 
■ubstituted  for  aforesaid,  such  last-mentioned  allowances  of  the  plaintiff 
b«ckrt!i-"^***  amounted  to  and  yielded  to  the  plaintiff  a  sum  exceed- 
'*  which  exceed-  jj^g  ^jjg  gmn  ^f  4<x)/.§  annually  and  in  each  of  the  same 

ed  the  sum  of  ®  if  J 

176/.,  being  a  years,  to  wit,  the  sum  of  1000/.— of  all  which  premises 
?hesuin  of  70^/.  respectively  the  plaintiff,  at  the  respective  times  of  the  said 
rount*m"nUon-  ^^^g^  arrears  of  the  said  yearly  sum  of  300/.  in  the  count 
ed  and  referred  alleged  to  be  unpaid  (cxccpt  the  said  arrear  of  150/.  ||,  parcel 
t "  three  quar-  '®'  *®  aforesaid)  respectively  becoming  due,  and  before  the 
ten  of  a  year      commencement  of  the  suit,  had  notice ;  that,  by  reason  of 

thereof,"  in  the  .  /..«.,.  i.         .  ,     ,      , 

eighth  plea.  the  premises,  and  the  plaintiff  having  rehnqmshed  the 
fighth  pieii***  annuity  of  150/.  a  year,  as  in  the  count  alleged,  and 
§700/..  in  the  having  been  ready  and  willing  to  receive  the  said  yearly 
n225/^n*the  *^™  ^^  ^^^*  a  year  in  lieu  thereof,  as  therein  also  men- 
eighth  plea.  tioned,  such  last-mentioned  annuity  during  all  the  period 
for  which  the  same  yearly  sum  was  claimed  to  be  in  arrear 
f  "  three  quar-  as  aforesaid,  except  the  said  last  half  year  Y  thereof,  wholly 
S'die  cighA  ceased  to  be  payable  to  the  plaintiff  *:,t*;  that,  the  plaintiff 
plea.  gQ  being  entitled  to  and  to  be  paid  the  said  allowances  as 

aforesaid,  they  the  defendants  did  theretofore,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  19th  October, 
1888,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  the  suit,  and  in  and  for  each  of 
the  said  years  for  and  during  which  the  said  alleged  ar- 
**  225/.,  in  the  rears,  except  the  said  arrear  of  150/.^  parcel  &c.  as  afore- 
« g  t  p  ea.       ^^^^  became  due  as  aforesaid,  pay  to  the  plaintiff,  who 
then  accepted  and  received  from  them  the  defendants,  for 
and  on  account  of  the  allowances  to  which  the  plaintiff  was 
entitled  as  aforesaid,  and  according  to  the  true  intent  and 
meaning  of  the  said  agreements,  divers  monies,  amounting 
in  the  whole  in  and  for  each  year  of  the  last-mentioned 
tt  700/.,  in  the  years,  to  a  sum  of  money  exceeding  the  sum  of  400/.  ft  an- 

eighth  plea. 
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nnally^  and  in  and  for  each  of  the  same  years^  to  wit^  the         1842. 
iram  of  1000/. ;  verification  and  prayer  of  judgment  if  the 
phdntiff  ought  to  maintain  his  action  against  them  as  to  the 
premises  in  the  introductory  part  of  the  plea  mentioned. 

Special  demurrer,  assigning  for  causes — ^that  it  appeared  Demurrer 
firom  the  agreements  dated  respectively  the  23rd  August, 
1836  aforesaid,  and  the  25th  January,  1838  aforesaid,  de- 
clared on  in  the  first  count,  that  the  intention  of  the  plain- 
tiff and  of  the  defendants  respectively  in  making  those 
several  agreements,  was  not,  as  was  in  and  by  the  sixth  plea 
supposed  and  purported  to  have  been,  that  the  said  an- 
nuity of  300/.  a  year  agreed  to  be  paid  by  the  defendants 
to  the  plaintiff  for  the  period  of  seven  years,  extendible,  at 
the  option  of  the  defendants,  to  the  further  period  of  four- 
teen years,  according  to  the  said  two  last-mentioned  agree- 
ments, in  lieu  of  the  said  annuity  of  150/.  a  year  cove^ 
nanted  to  be  paid  by  the  said  sealed  articles  of  agreement 
in  the  first  count  also  mentioned  during  the  said  term  of 
twenty-one  years  therein  mentioned,  determinable  by  the 
defendants  as  therein  appeared  at  the  expiration  of  the  first 
seven  or  fourteen  years  thereof,  was,  like  that  annuity  of 
150/.  a  year,  to  cease  and  not  be  payable  to  the  plaintiff, 
nor  to  be  demanded  by  him,  so  long  as  the  receipts  of  al- 
lowances by  the  plaintiff  should  amount  to  400/.  per  an- 
num; but,  on  the  contrary,  such  intention  was  and  is, 
that  the  said  annuity  of  300/.  a  year  was  and  is  to  be  irre- 
spective of  and  over  and  above  all  allowances  whatsoever 
mentioned  and  stipulated  for  in  and  by  the  said  several 
agreements,  &c.    Joinder. 

The  seventh  plea — as  to  so  much  of  the  first  count  as  SeTemh  plea. 
related  to  the  non-payment  of  the  said  sum  of  150/., 
parcel  of  the  alleged  arrears  of  750/.,  and  being  the  two 
quarterly  payments  of  the  said  yearly  sum  of  300/.  in  the 
first  count  mentioned  which  last  became  due  and  in  arrear 
fi>r  the  last  half  year  of  the  said  period  of  two  years  and  a 
half  in  the  first  count  mentioned — ^was  substantially  the 
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same  as  the  sixth,  down  to  the  ^^e"*^  in  p.  546 :  it  then  pn>-' 
ceeded  to  state  that  the  defendants  had  always  from  the 
time  of  the  last-mentioned  allowances  becoming  due  to  the 
plaintiff  as  in  the  plea  mentioned,  been  ready  and  willing  to 
pay  to  the  plaintiff  the  full  amount  of  the  same — of  which 
the  plaintiff  had  always  had  notice;  and  that  they  the  de- 
fendants did  in  fact,  after  the  commencement  of  the  suit, 
to  wit,  on  the  10th  February,  1841,  pay  to  the  plaintiff 
the  full  amount  of  the  said  allowances  in  the  plea  men- 
tioned; verification  and  prayer  of  judgment  if  &c. 

Special  demurrer,  assigning  for  causes — that  the  plea 
was  pleaded  in  bar  of  the  maintenance  of  the  action  gene- 
rally as  to  the  causes  of  action  in  the  introductory  part 
thereof  mentioned,  yet  it  disclosed  only  grounds  for  con- 
tending that  the  Jurther  maintenance  thereof  ought  to  be 
barred — ^that  the  plea  in  the  body  and  substance  thereof 
fell  short  of  that  to  which  by  its  introduction,  commence- 
ment, and  conclusion  respectively  it  purported  to  be  ap- 
plied— ^that  it  appeared  from  the  said  agreements  dated  re-, 
spectively  the  23rd  August,  1836,  and  25th  of  January, 
1838,  declared  on  in  the  first  count,  that  the  intention  of 
the  plaintiff  and  of  the  defendants  respectively  in  making 
those  several  agreements,  was  not,  &c.  &c.,  (as  in  the  de- 
murrer to  the  sixth  plea). 

The  eighth  plea— as  to  the  first  count  except  so  far  as  the 
same  related  to  the  non-payment  of  225/.,  parcel  of  the 
said  alleged  arrears  of  750/.,  and  being  the  three  quarterly 
payments  of  the  said  yearly  sum  of  300/.  in  the  first  count 
mentioned  which  last  became  due  and  in  arrear  for  the  last, 
three  quarters  of  a  year  of  the  said  period  of  two  years  and 
a  half  in  the  first  count  mentioned,  as  it  was  in  that  count 
alleged — ^was  the  same  as  the  sixth  plea,  subject  to  the  va- 
riations pointed  out  in  the  notes  in  the  margin,  pp.  545, 6. 

Special  demurrer,  assigning  for  causes — ^that  the  plea 
was  founded  on  the  assumption  that  the  sum  of  700/.  a 
year  was  the  maximum  fixed  and  ascertained  by  the  agree- 
ments declared  on  in  the  first  count,  of  the  monies  re- 
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ceivable  from  the  defendants  according  to  the  tenor  and  ig|2. 
effect,  true  intent,  and  meaning  of  those  agreements^; 
whereas,  by  the  true  construction  thereof,  the  said  sum  of 
700/.  a  year  was  not  the  maximum  fixed  and  ascertained 
thereby  of  the  monies  receivable  by  the  plaintiff  from  the 
defendants  according  to  the  tenor  and  effect,  true  intent, 
and  meaning  of  the  said  agreements  declared  on  in  the 
said  first  count,  &c.     Joinder. 

The  ninth  plea  -  as  to  so  much  of  the  first  count  as  re-  Ninth  pica. 
lated  to  the  non-payment  of  226/.,  parcel  of  the  said  alleged 
arrears  of  750iL,  and  being  the  three  quarterly  payments 
of  the  said  yearly  sum  of  300/.  in  the  first  count  men- 
tioned which  last  became  due  and  in  arrear  for  the  said 
last  three  quarters  of  a  year  of  the  said  period  of  two  years 
and  a  half  in  the  first  count  mentioned — stated,  that,  after 
the  making  of  the  said  alleged  promise  of  the  defendants 
in  the  first  count  of  the  declaration  mentioned,  and  during 
the  said  term  of  seven  years  from  the  1st  August,  1886, 
and  also  during  the  first  seven  years  of  the  said  term  of 
twenty-one  years  in  the  articles  of  agreement  mentioned, 
and  before  and  during  the  period  for  and  during  which  the 
said  sum  of  225/.,  parcel  &c.  as  aforesaid,  and  being  such 
three  last  quarterly  payments  of  the  said  yearly  sum  of 
300/.  as  aforesaid,  was  in  and  by  the  first  count  alleged  to 
be  in  arrear  and  unpaid,  and  before  the  commencement  of 
the  suit,  divers  large  quantities,  to  wit,  500,000  gallons  of 
brandy  were  prepared  and  made  by  the  defendants,  to  wit, 
at  the  said  works  and  premises  in  Albany  Street,  in  the 
preparation  and  making  whereof  the  discovery,  processes, 
and  matters  of  the  plaintiff  and  the  said  J.  G.  Stumpf  in 
the  first  count  mentioned  and  referred  to  had  been  and 
were  used  and  employed,  and  divers  large  quantities,  to 
wit,  20,000  gallons  of  such  last-mentioned  brandy  had  been 
and  were  sold  and  sent  out,  to  wit,  from  the  works  and 
premises  last  aforesaid,  by  the  defendants  during  each  of 
the  three  quarters  of  a  year  aud  period  of  three  mouths 
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1842.  for  and  during  which  the  said  arrear  of  226/.^  parcel  &».  as 
aforesaid^  was  in  and  by  the  first  count  alleged  to  be  doe 
and  unpaid ;  that,  upon  such  brandy  so  sold  and  sent  out 
as  last  aforesaid,  and  the  quantities  whereof  were  duly: 
taken  and  calculated^  to  wit,  at  the  respectiye  times  of 
sending  out  the  same,  and  accounts  taken  of  the  same,  to 
wit^  quarterly,  according  to  the  said  agreements  in  the  first 
count  mentioned,  the  plaintiff  became  and  was  entitled^ 
according  to  the  true  intent  and  meaning  of  the  agree- 
ments in  the  first  count  mentioned,  to  and  to  be  paid  the 
said  allowance  of  6d,  a  gallon  on  each  of  the  said  gallons 
so  sold  and  sent  out  by  the  defendants  as  last  aforesaid ; 
that  such  allowance  to  which  the  plaintiff  was  entitled,  and 
which  was  payable  to  him  as  last  aforesaid  in  and  for  and 
during  each  of  the  said  three  quarters  of  a  year  and  period 
of  three  months  for  and  during  which  the  said  arrear  of 
225/.,  parcel  &c.  as  aforesaid,  was  so  alleged  to  be  due  and 
unpaid  as  aforesaid,  amounted  to  and  yielded  to  the  plain- 
tiff  a  la^e  sum  of  money,  to  wit,  500/.,  which  exceeded 
the  sum  of  175/.,  being  a  quarter  part  of  the  said  sum  of 
700/.  in  the  first  count  mentioned  and  referred  to — of  all 
which  premises  respectively  the  plaintiff  at  the  respectire 
times  of  the  said  alleged  three  last  quarters'  arrears  of  the 
said  yearly  sum  of  800/.  in  the  first  count  alleged  to  be 
unpaid,  and  amounting  to  the  said  sum  of  225/.,  parcel  && 
as  aforesaid,  respectively  becoming  due,  and  before  the 
commencement  of  the  suit,  had  notice;  that,  by  reason  of 
the  premises,  and  the  plaintiff  having  relinquished  the  said 
annuity  of  150/.  as  in  the  first  count  allied,  and  having 
been  ready  and  willing  to  receive  the  said  yearly  sum  of 
800/.  in  lieu  thereof  as  therein  also  mentioned,  such  last- 
mentioned  annuity  of  150/.  during  all  the  period  for  whidi 
the  said  sum  of  225/.,  parcel  of  the  said  sum  of  800/.  and 
of  the  said  arrears  thereof  as  last  aforesaid,  was  claimed  to 
be  in  arrear  as  aforesaid,  wholly  ceased  to  be  payable  to 
the  plaintiff;  that  the  defendants  had  always  firom  the  time 
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of  the  last-mentioned  allowances  becoming  due  to  the  1842. 
plaintiff,  as  in  the  plea  mentioned,  been  ready  and  willing 
to  pay  to  the  plaintiff  the  full  amount  of  the  same— dT 
which  the  plaintiff  had  always  had  notice ;  and  that  they 
the  defendants  did  in  fact,  after  the  commencement  of  the 
suit,  to  wit,  on  the  10th  February,  1841,  pay  to  the  plain- 
tiff the  full  amount  of  the  said  allowances  in  that  plea  men- 
tioned; verification  and  prayer  of  judgment  if  &c. 

Special  demurrer,  assigning  for  causes — ^that  the  plea  Special  de- 
was  pleaded  in  bar  of  the  maintenance  of  the  action  gene- 
rally as  to  the  causes  of  action  in  the  introductory  part 
thereof  mentioned,  yet  it  disclosed  only  grounds  for  con- 
tending that  the  further  maintenance  thereof  ought  to  be 
barred — ^that  the  plea  in  the  body  and  substance  thereof 
fell  short  of  that  to  which  by  its  introduction,  commence- 
ment, and  conclusion  respectively  it  purported  to  be  ap- 
plied— that  the  plea  was  founded  on  the  assumption  that 
the  snm  of  7001.  a  year  was  the  nuurimum  fixed  and  ascer- 
tained by  the  agreements  declared  on  in  the  first  count 
of  the  monies  receivable  by  the  plaintiff  from  the  defend- 
ants according  to  the  tenor  and  effect,  true  intent,  and 
meaning  of  those  agreements ;  whereas,  by  the  true  con- 
struction thereof,  the  said  sum  of  700/.  a  year  was  thp 
mmimum  fixed  and  ascertained  thereby  of  the  monies 
receivable  by  the  plaintiff  from  the  defendants  accord- 
ing to  the  tenor  and  effect,  true  intent,  and  meaning 
of  the  agreements  declared  on  in  the  said  first  count,  &c. 
Joinder. 

The  case  was  argued  in  Hilary  Term  last. 

Ta^ourd,  Serjeant  (71  White  was  with  him),  for  the 
plaintiff. — ^The  principal  question  raised  by  these  demur- 
rers, is,  whether,  according  to  the  true  construction  of  the 
contracts  of  the  27th  July,  1835,  and  the  23rd  August, 
1836,  the  plaintiff  is  entitled  to  receive  the  annuity  of 
300/.  mentioned  in  the  latter  agreement,  irrespective  of  the 


652  IN  THE  COMMON  VLEAB, 

1842.  amount  of  allowances  payable  to  him  under  the  whole  con- 
tract, or  whether,  like  the  annuity  of  150/.  granted  by  the 
deed  of  the  27th  July,  1835,  such  annuity  of  SOO/.  was  to 
cease  in  the  eyent  of  the  allowances  amounting  to  400/.  per 
annum,  or  (assuming  the  letter  of  the  25th  of  January,  1888, 
to  form  part  of  the  contract)  700/.  per  annum.  K  the 
letter  of  the  25th  of  January,  1838,  can  properly  upon  this 
record  be  considered  as  forming  part  of  the  contract,  there 
is  an  end  of  the  question ;  for,  the  understanding  and  in- 
tention of  the  parties  is  expressly  declared  to  be — that  the 
plaintiff  was  entitled,  under  the  deed  of  1835,  to  4d.  a  gallon 
on  all  sales  of  spirit  rectified  by  his  processes,  and  6<i  a  gal- 
lon on  all  brandies  sold  from  the  premises  in  Albany  Street, 
not  to  yield  the  plaintiff  less  than  400/.  per  annum,  or  to 
be  made  up  to  that  amount ;  and  that  the  plaintiff  was  to 
be  paid  300/.  a  year  oyer  and  above  all  other  allowances, 
under  the  agreement  of  1836,  to  yield  him  together  not 
less  than  700/.  annually.  The  language  of  that  letter  is 
Second  plea,  perfectly  clcar  and  unambiguous.  The  second  plea,  which 
is  levelled  at  this  document,  is  clearly  bad :  it  goes  only  to 
part  of  the  consideration :  and  it  is  also  bad  as  amounting 
to  non  assumpsit.  There  is,  however,  ample  consideration 
on  the  face  of  the  document.  An  agreement  to  solve  doubts 
and  satisfy  the  minds  of  the  parties  is  an  agreement  founded 
on  a  perfectly  valid  consideration — Penn  v.  Lord  Baltimore, 
1  Yes.  Sen.  444;  Lmgridge  v.  Dorville,  5  B.  &  Aid.  117; 
Siracey  v.  The  Bank  of  England,  4  M.  &  P.  639,  6  Bing. 
754.  On  general  demurrer  every  fair  intendment  will  be 
made  in  support  of  the  declaration.  [Maule,  J.,  addressing 
Channell,  Serjeant. — Suppose  this  had  been  alleged  in  the 
declaration,  not  as  an  agreement,  but  as  a  mere  letter; 
would  it  be  a  good  plea  to  say  that  there  was  no  considera- 
tion for  writing  that  letter?  Channell,  Serjeant. — ^Unless 
the  letter  is  relied  on  as  a  substantive  agreement,  the  de- 
fendant is  not  interested  in  supporting  the  second  plea.] 
Unassisted  by  the  letter,  the  construction  of  the  agreement 
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must  be  the  same  as  the  defendants  have  by  that  letter  put  1842. 
upon  it.  In  TTufmian  v.  Fairlie,  2  Moore^  897,  a  letter  was  hoiib  ' 
set  out  in  the  declaration  very  much  after  the  manner  that 
•the  letter  in  this  case  is  set  out,  and  it  was  treated  as  an  agree^ 
■meni.  The  facts  of  that  case  were  these — A.,  the  owner  of  a 
^vessel,  took  in  a  cargo  at  Calcutta,  to  be  carried  from  thence 
to  St.  Petersburgh,  which  was  purchased  by  his  supercargo 
on  his  account :  but  B.  &  Co.  advanced  2,600/.  towards  such 
purchase,  and  bills  of  lading  were  made  out  by  the  captain 
stating  the  cargo  to  be  shipped  by  B.  &  Co.  on  account  of 
A.,  to  be  delivered  at  St.  Petersburgh  to  B.  &  Co/s  order, 
or  their  assigns.  The  words  "  he  or  they  paying  freight^' 
were  struck  out  of  the  bills  of  lading,  which  were  indorsed 
by  B.  &  Co.,  and  transmitted  to  their  correspondents  (the 
defendants)  in  London.  Before  the  ship  sailed,  a  memo- 
Tandum  for  charter  was  entered  into  at  Calcutta  between 
A.'s  supercargo  and  the  captain,  whereby  it  was  agreed 
that  the  ship  should  be  dispatched  with  a  cargo  for  St.  Pe- 
tersburgh, to  be  there  delivered  to  the  order  of  the  freighter, 
on  being  pdd  freight  at  a  certain  rate  therein  stipulated. 
The  ship  in  proceeding  on  the  voyage  was  lost,  but  part  of 
the  cargo  was  saved  and  sold,  with  the  assent  of  the  captain, 
for  13,000/.  The  defendants,  as  indorsees  of  the  biUs  of 
lading,  applied  for  the  proceeds  of  the  salvage,  which  had 
been  previously  claimed  by  the  plaintiffs,  as  agents,  on  the 
part  of  A. ;  and  the  captain  also  claimed  a  lien  thereon  for 
pro  rat&  freight ;  on  which  the  defendants  agreed  by  letter, 
that,  if  the  plaintiffs  would  cause  the  claims  of  A.  and  the 
captain  to  be  withdrawn,  they  would  be  accountable  to 
them  as  the  agents  of  A.  for  whatever  might  appear  to  be 
due  for  the  pro  rat&  freight  the  ship  was  entitled  to  agree- 
ably to  the  charterparty  entered  into  by  A.*s  supercargo 
and  the  captain.  In  pursuance  of  this  agreement,  these 
claims  were  withdrawn,  and  the  defendants  received  the 
amount  of  the  salvage,  and  then  refused  to  pay  the  pro  rata 
freight,  as  the  instrument  entered  into  at  Calcutta  was 
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J842:  merely  a  memorandum  for  charter,  and  msiflted  that  there 
was  no  consideration  for  their  promise.  But,  in  an  action 
of  assumpsit  for  non-payment  of  the  pro  rat&  freight  under 
the  agreement,  this  court  held  that  the  plaintiffs  were  enti- 
tled to  recover,  as  the  defendants  were  aware  of  the  circum- 
stances which  had  transpired  before  the  agreement  was 
Fourth  and  entered  into.  The  fourth  and  fifth  pleas  assume  that  the 
fifth  picM.  relinquishment  or  renunciation  by  deed  of  the  annuity  of 
150/.  payable  under  the  agreement  of  the  27th  of  July, 
1835,  which  formed  part  of  the  consideration  for  the  grant 
of  the  annuity  of  300/.  under  the  agreement  of  the  23rd  of 
August,  1836,  was  a  condition  precedent  to  the  plaintiff's 
right  to  receive  the  last-mentioned  annuity.  That,  how- 
ever, is  not  so :  all  that  was  necessary,  was,  that  the  plaiii- 
tiff  should  abandon  it  in  fact,  or  abstain  from  claiming  it — 
Sixth,  seventh,  which  is  implied  from  his  receiving  the  larger  sum.  Con- 
ninth*pieM.  »truing  the  agreement  of  August,  1836,  without  reference 
to  the  letter,  the  intention  clearly  was  that  the  annuity  of 
300/.  was  to  be  paid  to  the  plaintiff  independently  of  the 
allowances,  and  not,  as  was  provided  under  the  former 
agreement  with  respect  to  the  annuity  of  150/.,  to  cease 
upon  the  allowances  amounting  to  400/.  per  annum.  And, 
if  the  letter  of  the  25th  January,  1838,  may  be  looked  at 
as  part  of  the  contract,  the  case  is  free  from  doubt. 

ChanneU,  Serjeant  {Stephen,  Seijeant,  was  with  him),  for 
the  defendants. — ^The  true  construction  of  the  contract  be- 
tween the  parties,  is,  that  the  plaintiff  should  receive  at  the 
least  400/.  per  annum,  or,  assuming  the  letter  of  the  26th 
January,  1838,  to  form  part  of  the  contract,  700/.  per 
annum;  but  that,  in  case  the  allowances  should  exceed 
either  of  those  sums,  he  should  receive  such  allowances 
only,  and  the  annuity  should  cease  to  be  payable  whilst 
such  excess  continued.  The  second  agreement  (of  the  23rd 
August,  1836)  places  the  parties  in  precisely  the  same  situa- 
tion as  if  the  annuity  under  the  first  agreement  had  been 
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300/.  instead  of  1502.  If  the  letter  of  the  26th  Januarji  1842. 
1838,  is  taken  to  be  a  necessary  constituent  part  of  the 
plaintiff's  cause  of  action^  the  second  plea^  which  states  that 
there  was  no  consideration  for  that  agieement,  is  good,  or 
the  declaration  is  bad.  That  letter  does  not  purport  to  be 
a  contract  per  se :  it  is  a  mere  voluntary  exposition  of  a 
prior  contract  by  one  party.  It  neither  forms  part  of  the 
contract,  nor  is  it  admissible  for  the  purpose  of  explaining 
any  ambiguity  (if  any  such  existed)  in  the  prior  agreements* 
The  cases  cited  therefore  do  not  apply.  The  plaintiff  does 
not,  as  it  is  submitted  he  ought  to  do,  shew  a  relinquish- 
ment,  that  is,  a  release  by  deed  of  the  annuity  of  150/« 
granted  by  the  deed  of  the  27th  July,  1835. 

Talfourd,  Serjeant,  was  heard  in  reply. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  of  assumpsit  brought  to  recover  the 
arrears  of  an  annuity  of  800/.,  and  in  answer  to  the  de^ 
daration  the  defendants  have  put  several  special  pleas  on 
the  record,  upon  which  various  questions  have  been  raised 
and  argued  before  us  on  demurrer.  But,  as  the  main  and 
substantial  question  between  the  parties  is,  whether,  upon 
the  legal  construction  of  the  documents  set  out  in  the  de- 
claration, the  obligation  to  pay  the  300/.  subsisted  and 
continued  during  the  time  for  which  the  arrears  are 
claimed,  we  shall  in  the  first  place  consider  and  give  our 
judgment  on  that  point,  which  in  effect  will  decide  all  the 
other  objections  raised  on  the  record. 

The  declaration  states  three  several  documents — ^first, 
certain  articles  of  agreement  under  seal,  dated  the  27th 
July,  1835,  between  the  plaintiff  of  the  first  part,  the  de- 
fendant Grnmble  of  the  second  part,  and  the  defendant 
Booth  of  the  third  part,  by  which  the  defendants  cove- 
nanted that  Grimble  should  pay  to  the  plaintiff  annually  (or 
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1842.  twentj-one  years,  determinable  as  thereinafter  mentioned, 
150/.,  and  certain  further  payments  per  gallon  on  the  sales  of 
spirits  therein  mentioned  and  described;  it  being  farther 
agreed,  that,  when  the  amount  of  allowances  to  the  plaintifiF 
should  exceed  the  sum  of  400/.  annually,  then  the  annuity  of 
150/.  should  not  be  payable  to  him,  nor  should  it  be  demanded 
by  him  so  long  as  such  receipts  should  amount  to  400/.  per 
annum.  This  deed  also  contained  a  guarantie  on  the  part 
of  the  defendants,  that,  after  the  lapse  of  two  years,  the 
receipts  falling  due  to  the  plaintiff  annually  should  amount 
to  400/.,  or,  if  they  fell  short  in  any  year,  the  plaintiff 
should  not  be  obliged  to  confine  his  attention  or  his  secret 
to  the  defendants.  The  second  instrument  set  out  in  the 
declaration  is,  an  agreement  in  writing  dated  the  28rd 
August,  1836,  made  between  one  Stumpf,  the  defendants, 
and  the  plaintiff,  by  which  Stumpf  is  constituted  an  agent 
to  carry  on  the  business  at  a  certain  distillery  of  the  de- 
fendants, on  certain  stipulations  therein,  for  the  term  of 
seven  years  certain,  beginning  from  the  1st  day  of  the 
same  month  of  August,  and  in  which  agreement  is  con- 
tained a  clause,  that,  in  consideration  of  the  plaintiff  relin- 
quishing the  annuity  of  150/.  granted  to  him  by  the  de- 
fendants by  the  former  agreement,  it  is  agreed  on  their 
part  to  pay  him  300/.  a  year  from  the  19th  July  then  last, 
payable  quarterly  "  during  this  contract  in  lieu  thereof, 
and  no  rights  or  benefits  or  privileges  belonging  to  the 
plaintiff  not  here  set  forth  and  given  up,  are  relinquished 
by  this  agreement.''  The  third  document  set  out  is 
called  an  agreement  in  writing  between  the  defendants 
and  the  plaintiff,  being  in  fact  in  the  form  of  a  letter 
written  by  the  defendants  to  the  plaintiff,  and  dated  the 
25th  January,  1838,  in  which  the  defendants  state,  that, 
to  avoid  any  misunderstanding  as  to  the  meaning  and  in- 
terpretation to  be  put  upon  the  deed  of  agreement  of  the 
S7th  July,  1835,  and  the  agreement  of  the  23rd  August, 
1836,  then  existing  between  them,  in  regard  to  certain 
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allowances  to  be  made  by  the  defendants  to  the  plaintiff, 
the  defendants  thereby  declare  that  the  plaintiff  is  entitled* 
under  the  deed  of  the  25th  July,  1835,  to  4d.  per  gallon  on 
all  spirits  sold,  and  6d.  per  gallon  on  all  brandies  sold,  not 
to  yield  the  plaintiff  less  than  400/.  for  every  year,  or  to  be 
made  up  to  that  amount,  as  well  as  any  saving  that  maybe 
effected  as  set  forth  in  that  deed ;  and  that  the  plaintiff  is 
to  be  paid  300/.  a  year  over  and  above  all  other  allowances 
under  the  agreement  of  the  23rd  August,  1836,  to  yield 
him  together  not  less  than  700/.  annually,  and  such  fur-, 
ther  sum  as  the  sales,  at  4d.  and  6d.  per  gallon,  as  above 
named,  may  amount  to.  The  declaration  then  alleges 
mutual  promises  between  the  parties,  and,  after  averring 
performance  on  the  part  of  the  plaintiff,  assigns  as  a  breach 
the  non-payment  of  the  annuity  of  300/.  for  two  years  and 
a  half,  commencing  in  July,  1839. 

It  will  be  unnecessary  at  present  to  advert  further  to 
the  pleas  of  the  defendants  than  to  state,  that,  in  some, 
of  those  pleas,  the  non-payment  of  the  annuity  of  300/.. 
per  annum  is  excused,  on  the  ground  that  the  allowanoes 
which  became  payable  to  the  plaintiff  and  were  paid  to 
him  upon  the  sale  of  spirits  under  the  agreements,  exceeded 
the  sum  of  400/.  per  annum  during  the  time  the  arrears 
sought  to  be  recovered  accrued,  and  in  other  pleas,  that, 
the  same  allowances  exceeded  the  sum  of  700/.  per  annum; 
in  either  of  which  events,  it  is  contended  by  the  defendants 
that  the  annuity  of  300/.  altogether  ceased  to  be  demanda- 
ble  during  the  continuance  of  such  excess.  The  real  ques- 
tion, therefore,  between  the  parties,  is,  what  is  the  meaning 
of  the  contract  upon  which  the  action  is  brought — ^is  it  a. 
contract,  as  the  plaintiff  contends,  that  he  is  to  have  the. 
300/.  per  annum  for  the  seven  years  mentioned  in  the. 
agreement  of  1836  altogether  independent  of  and  without, 
any  reference  to  the  amount  of  allowances  during  that 
period?  or  is  it  a  contract,  as  the  defendants  contend, 
under  which  the  plaintiff  is  to  receive  at  the  least  400/.  per. 
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Xg42.  annmn^  or  (supposing  the  letter  forms  part  of  the  con- 
tract) 700/.  per  annum;  but^  under  which^  in  case  the 
allowances  exceed  either  of  such  sums,  then  he  is  to  receiTe 
his  allowances  only,  whatever  they  may  amount  to,  but 
that  the  annuity  is  to  cease  ?  And,  upon  the  best  consi- 
deration we  can  give  to  the  question,  we  think  the  con- 
struction contended  for  by  the  plaintiff  is  that  which  ia  to 
be  put  upon  the  agreement. 

As  the  defendants  contend  that  the  letter  set  out  in  the 
declaration  constitutes  no  part  of  the  agreement  on  which 
the  action  is  founded,  and  that  it  is  not  admissible  to  ex- 
plain anything  in  the  former  agreement  of  1836,  in  which, 
as  it  is  alleged,  there  is  no  room  for  doubt  or  ambiguity, 
the  first  inquiry  ought  to  be,  what  is  the  proper  construc- 
tion of  the  agreement  of  1886,  when  taken  by  itself?  And 
we  think,  that,  if  that  agreement  is  construed  without  re- 
ference to  the  letter,  it  is  not  an  unreasonable  construction, 
of  it  to  hold  that  the  plaintiff  was  to  receive  the  8001.  per 
annum  independent  of  the  amount  of  the  allowances.  At 
the  time  that  agreement  was  entered  into,  the  defendants 
had  contracted  to  pay  the  plaintiff  an  annuity  of  150/.  a 
year,  and  certain  other  allowances,  for  twenty-one  years. 
The  new  agreement  that  is  entered  into  is  to  continue  for 
seven  years  only ;  and  the  consideration  expressed  in  it  is 
the  plaintiff^s  relinquishing  the  former  annuity;  the  stipu- 
lation then  being,  that  he  is  to  receive  the  300/.  per  annum 
^in  lieu  of  the  150/.  during  the  contract,''  and  that  no 
rights  or  privileges  belonging  to  him  and  not  set  forth  in 
the  second  contract  are  to  be  relinquished  thereby.  We 
think  it  by  no  means  clear,  that,  in  a  contract  made  under 
these  circumstances,  the  provision  for  determining  the 
former  annuity  is  necessarily  to  be  imported  into  the  se- 
cond contract. 

But,  if  the  contents  of  the  agreement  or  letter  of  1838 
may  be  referred  to,  we  think  all  doubt  upon  the  subject  is 
removed.    The  objection  of  the  defendants  is,  that  it  forms 
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no  agreement  at  all^  that  it  is  a  mere  Yolantarjr  offer  entered  1842« 
into  without  any  consideration^  and  consequently  not  bind- 
ing, either  on  the  defendants  or  on  the  plaintiff.  But  it 
appears  to  us  that  the  real  contract  between  these  parties 
is  neither  founded  on  the  agreement  of  1836  alone  nor  on 
the  letter  of  1838  alone,  but  that  it  is  to  be  inferred  firom 
both  taken  together ;  and  that  the  objection  urged  by  the 
defendants  in  argument,  which  forms  in  fact  the  subject 
of  their  second  plea,  that  there  is  no  consideration  for  the 
agreement  of  1838,  is  untenable ;  for,  though  it  would  be 
a  good  answer  by  way  of  plea  to  deny  the  existence  of  any 
consideration  for  the  promise  on  which  an  action  is  brought, 
yet  it  can  be  none  to  deny  such  consideration  as  to  one 
particular  part  of  the  transaction,  or  one  single  step  or 
link  out  of  many,  from  all  which  taken  together  the  promise 
is  inferred.  Ab,  if  a  promise  laid  in  a  declaration  is  to  be 
inferred  from  a  long  correspondence  between  merchants, 
which  is  set  forth  upon  the  face  of  the  declaration,  it  would 
be  no  plea  to  select  one  of  the  letters  singly,  and  to  plead 
that  no  consideration  existed  for  that  particular  letter. 
And,  considering  that  letter  as  one  of  the  documents  out 
of  which  the  agreement  is  to  be  inferred,  we  think  the  con- 
struction contended  for  by  the  plaintiff  is  placed  beyond 
all  doubt,  namely,  that  the  plaintiff  is  to  receive  the  300/. 
a  year  over  and  above  the  allowances,  the  sum  of  700/.  per 
annum  being  mentioned  as  a  minimum  only. 

This  construction  of  the  contract  will  render  any  very 
minute  consideration  of  the  pleadings  unnecessary.  The 
second  plea  we  consider  bad  in  substance  for  the  reason 
already  given.  As  to  the  fourth  plea,  in  which  it  is  stated 
that  the  plaintiff  did  not  relinquish  the  annuity  of  150/., 
by  any  deed  or  instrument  under  seal,  before  part  of  the 
arrear  became  due,  we  consider  that  he  was  not  called  upon 
by  the  agreement  so  to  do ;  but  that  the  word  ''  relinquish,^' 
which  is  not  a  word  of  art,  is  sufficiently  satisfied  by  his 
abandoning  and  not  demanding  it.     In  fact,  very  little 
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eyidenoe  can  be  necessaiy  to  shew  a  relinquishing  of  an 
annuity  of  150/.,  where  the  lai^er  annuity  of  300/.  is 
claimed  by  the  party  in  lieu  and  stead  of  it.  The  same 
observation  will  dispose  of  the  fifth  plea.  And,  as  to  the 
remaining  pleas,  they  are  all  founded  upon  this,  that,  by 
the  agreement,  whenever  the  allowances  exceeded  400/.  per 
annum,  or  at  all  events  700/.  per  annum,  the  annuity  was 
to  cease,  which  appears  to  us,  for  the  reasons  before  given, 
to  be  not  warranted  by  the  proper  construction  of  the 
agreement. 

We  therefore  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Momday, 
Jam.  9l9i. 

The  plaintiff; 
■n  infant,  sued 
by  prochein 
amy :  the  latter 
not  being  found 
at  the  place  de- 
scribed as  his 
residence  in  the 
petition,  and 
the  defendant 
failing  to  obtain 
more  precise  in- 
formation from 
the  plaintiff's 
attorney,  a  rule 
was  obtained, 
calling  upon  the 
plaintiff  to  shew 
cause  why  the 
proceedings 
should  not  be 
stayed  until  se- 
curity was 
given  for  costs. 
The  Court  dif- 
charged  the 
rule  with  costs. 


Hates,  an  Infant,  by  W.  Thompson,  his  next  Friend,  v. 

Carr. 

OTEPHEN,  Serjeant,  on  a  former  day  in  this  term,  ob-^ 
tained  a  rule  to  shew  cause  why  the  proceedings  in  this 
cause  (trespass  for  an  assault  and  false  imprisonment) 
should  not  be  stayed  until  security  be  given  for  the  pay* 
ment  of  costs  by  William  Thompson,  the  next  friend  in 
whose  name  the  plaintiff  sued.  The  ground  of  the  motion 
was,  that,  notwithstanding  diligent  inquiry  at  the  place  of 
which  Thompson  was  described  in  the  plaintiff's  petition, 
he  was  not  to  be  found,  and  that  the  plaintiff's  attorney, 
upon  application  being  made  to  him,  professed  himself 
unable  to  give  more  precise  information. 

Bampas,  Serjeant,  now  shewed  cause. — There  is  no  pre* 
tence  for  calling  upon  the  prochein  amy  to  give  security  for 
costs:  the  proper  course  would  have  been,  to  apply  by 
summons  to  a  judge  at  Chambers  for  more  predse  infor- 
mation as  to  the  address  of  Thompson,  or  that  his  appoint- 
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meat  as  prochein  amy  might  be  revoked — Mann  v.  Berihen,  1842. 
4  M.  &  P.  215.  There  is  no  suggestion  here  that  Thomp- 
son is  insolvent.  [Manle,  J. — In  Yarworth  v.  Mitchell  2  D. 
&  B.  423,  it  was  held  that  an  infant  who  sues  by  his  pro- 
chein amy  need  not  give  security  for  costs,  even  though 
the  prochein  amy  is  sworn  to  be  insolvent.  Erskine,  J. — 
in  JVaison  Y.  Prazer^  9  Dowl.  741,  Parke,  B.,  treats  Yar» 
worth  V.  Mitchel  as  overruled  by  Marm  v.  Berthen :  there 
(in  fFatson  v.  Frazer),  in  an  action  by  an  infant,  a  person 
(not  the  father)  was  appointed  prochein  amy  who  it  after- 
wards appeared  was  an  uncertificated  bankrupt,  and  the 
court  of  Exchequer  stayed  the  proceedings  until  he  should 
give  security  for  costs,  or  another  prochein  amy  should  be 
appointed.]  In  that  case  the  rule  was  in  the  alternative; 
and  the  decision  turned  upon  the  fact  of  the  court  having 
been  imposed  upon  in  the  original  appointment.  Parke, 
B.,  says  :  "  It  is  entirely  in  the  discretion  of  the  court  to 
appoint  a  proper  person  to  be  prochein  amy.  The  object 
is,  to  protect  the  rights  of  the  infant ;  and  I  by  no  means 
wish  to  lay  down,  as  a  general  rule,  that  it  is  any  objection 
to  a  prochein  amy  that  he  is  poor;  but  in  this  case  there 
has  been  a  sort  of  imposition  practised  on  the  court  in 
procuring  the  appointment  of  an  improper  person.  The 
father  is  the  person  who  is  naturally  entitled  to  take  care 
of  the  infant,  but,  instead  of  him,  a  person  is  brought  for- 
ward who  is  incapable  of  holding  any  property  whatever. 
If  that  fact  had  been  represented  to  the  court,  they  would 
not  have  made  the  appointment.  It  is  highly  improper 
that  such  a  person  should  be  appointed,  as  all  the  property 
which  he  may  obtain  would  belong  to  his  assignees.'' 

Stepheny  Serjeant,  in  support  of  his  rule,  relied  upon 
Manny.  Berthen  as  in  point,  and  submitted  that  a  summons 
would  have  been  unavailing,  seeing  that  the  plaintiif 's  at- 
torney, when  applied  to  for  the  precise  address  of  the  pro- 
chein amy,  professed  his  inability  to  furnish  it. 

VOL.    IV.  o  o 
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TiNDAL^  C.  J. — A  mere  application  to  the  attorney  is  not 
to  be  put  upon  the  footing  of  a  summons^  which  is  the 
course  that  ought  to  have  been  adopted  for  obtaining  the 
correct  address  of  the  prochein  amy.  It  is  not  even  sworn 
that  the  party  is  insolvent^  and  we  cannot  assume  that  he 
is  so. 

CoLTMAN^  J. — The  effect  of  a  summons  would  be  that 
the  proceedings  might  be  stayed  until  the  required  infor- 
mation should  be  furnished. 

The  rest  of  the  court  concurring — 

Rule  discharged,  with  costs. 


Nash  v.  Swinburn. 


Monday, 
Jan.  ZUt. 

An  acUon  being  (Jn  the  15th  February,  1841,  judgment  was  obtained 

brought  in  the  .  ,       ,   ,.      i  -    \  <  T  /•    *      . 

Exchequer  agaiust  the  defendant  m  this  cause,  whereupon  a  n.  fa.  is- 
pSmlff  and  his  ^ucd,  uuder  which  the  sheriff  entered.  On  the  27th,  an 
caiwin^^he'de.  ^^^^^  ^^  made  by  Bosanquet,  J.,  at  Chambers,  to  set  aside 
fendant's  goods  the  proceedings  for  irregularity,  and  directing  the  sheriff 

to  be  taken  in  .-.i  ^  •  rm*  i/t-i  «. 

execution  under  to  Withdraw  iTom  posscssiou.  This  Order  (which  was  after- 
jud^im^hich  ^^^ds  made  a  rule  of  court)  not  enjoining  the  defendant 
ajudgeatcham-  f,^n^  bringing  an  action  for  the  trespass,  such  action  was 
ordered  to  be  afterwards  brought  in  the  court  of  Exchequer  against 
irregularity,  Nash,  aud  Taylor,  his  attorney.  After  an  unsuccessful  ap- 
ing^itM* a  wn-  plica^io^  *©  ^^6  Icamed  judge  to  amend  his  order  by  mak- 
dition  that  no     i^g  jt  ^  condition  that  no  action  should  be  brought,  the 

action  should  be        ®  --Of 

brought,  and      defendants  in  the  last-mentioned  action  pleaded  not  guilty, 

the  defendants 
in  the  action  in 

the  Exchequer  having  pleaded  a  Justification  under  the  judgment  in  this  court,  the  plaintiff 
replied  nul  tiel  record,  and  a  day  being  given  to  produce  the  record,  and  the  plaintiff  in  the  suit 
here  ruled  to  carry  in  the  roll,  his  attorney  delayed  it  until  the  day  before  that  appointed  for  the 
trial  by  the  record  in  the  court  of  Exchequer,  and  then  carried  it  in  without  any  ntggettion  that 
the  Judgment  had  been  §et  aaide,  and  in  that  sUte  caused  the  transcript  to  be  returned  under  a 
writ  of  certiorari  into  the  court  of  Exchequer : — This  court  made  absolute  a  rule  for  quashing  tha 
Judgment,  with  costs,  to  be  paid  by  the  plaintiff  or  hie  attorney. 
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and  a  justification  under  the  jadgment  of  the  15th  Feb-  1842. 
ruary^  184*1.  Issne  was  joined  on  the  first  plea^  and  nul 
tiel  record  replied  to  the  second,  and  a  day  given  to  pro- 
duce the  alleged  record  in  the  court  of  Exchequer,  viz.  the 
24th  November  last«  The  first  plea  having  been  with- 
drawn, the  defendants  in  the  cause  of  Swinbum  v.  Taylor 
and  Nash  were  duly  ruled  in  the  court  of  Exchequer  to 
produce  the  record,  and  on  the  18th  November  a  judge's 
order  was  obtained  directing  the  defendant  in  this  cause 
to  bring  in  the  roll.  This  order  was  not  obeyed  until  the 
28rd,  when  a  certiorari  was  left  at  the  office,  and  the  tran- 
script returned  into  the  Exchequer.  The  roll  so  brought 
in,  however,  contained  no  entry  or  suggestion  that  the 
judgment  had  been  set  aside.  On  the  24th,  the  day  fixed 
for  the  trial  by  the  record  of  the  cause  of  Swinbum  v. 
Tayhr  and  Nash,  the  plaintifi^  (Swinbum)  obtained  a  rule  « 
nisi  to  postpone  the  trial  until  the  fifth  day  of  the  present 
term,  and  calling  upon  the  defendants  to  shew  cause  why 
they  should  not  pay  the  costs  of  the  application.  On  the 
second  day  of  this  term  the  last-mentioned  rule  was  made 
absolute  to  postpone  the  trial  until  the  last  day  but  one  of 
the  term,  that  the  record  be  remitted  to  this  court,  and 
that  the  defendants  pay  the  costs  of  the  applicatiour  Upon 
an  affidavit  of  these  facts — 

Talfourd,  Seijeant,  on  the  20th,  obtained  a  rule  calling 
upon  the  plaintiff  and  Taylor,  his  attorney,  to  shew  cause 
why  the  judgment-roll  should  not  be  quashed,  or  why  the 
plaintiff  should  not  enter  thereon  the  rule  for  setting  aside 
the  judgment,  or  why  the  judgment  should  not  be  struck 
out  of  the  roll,  and  why  the  plaintiff,  Nash,  or  his  attorney, 
Taylor,  should  not  pay  the  costs  of  the  application,  on  the 
ground  that  it  was  a  falsification  of  a  record  of  the  court 
for  the  purpose  of  imposing  upon  the  court  of  Exchequer. 

Shee,  Serjeant,  now  shewed  cause. — The  plaintiff  has 
oo2 
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1842.  mistaken  his  course:  instead  of  replying  nnl  tiel  record,  he 
might  have  replied  that  the  judgment  was  set  aside  by  a 
rule  of  court— Jones  v.  WUIiams,  9  Dowl.  702.  [Erskine,  J. 
There  was  no  judgment  recovered  in  that  case.  71fi- 
dalf  C.  J.— The  defendants  justify  under  a  judgment^  with 
a  consciousness  that  the  proceedings  have  aU  been  set 
aside :  and,  when  ruled  to  carry  in  the  roll,  they  carry  it 
in  at  the  very  last  moment,  and  without  a  suggestion  of 
the  rule  of  court  which  rendered  the  judgment  a  nullity.] 
The  defendants  were  not  bound  to,  nor  indeed  could  they, 
enter  that  rule  upon  the  judgment-roll :  it  was  the  plain- 
tiff's own  rule. 

TcLyburd^  Serjeant,  in  support  of  his  rule. — The  defend- 
ant has  evidently  been  guilty  of  a  gross  fraud  upon  the 
court,  and  this  is  the  proper  mode  of  setting  it  right 
\Erskmei  J.,  observed  that  the  plaintiff  might  have  entered 
the  proposed  suggestion  when  the  record  was  remitted  to 
this  court  from  the  Exchequer:  but  this  the  Master  stated 
could  only  be  done  by  leave  of  the  court.] 

TiNDAL,  C.  J. — I  think  this  rule  should  be  made  abso- 
lute. The  attorney  has  been  guilty  of  a  very  gross  breach 
of  his  duty  as  an  officer  of  the  court :  against  his  own 
better  knowledge  he  pleaded  a  judgment  which  by  reason 
of  the  subsequent  rule  was  of  no  avail,  and  he  afterwards 
made  up  the  record  in  such  a  way  as  was  calculated  and 
intended  to  mislead  the  court  of  Exchequer.  The  plaintiff 
could  have  had  no  reason  to  suppose  that  he  would  have 
had  the  boldness  to  put  upon  the  records  of  the  court  a 
thing  nothing  worth.  That  it  was  intentionally  done,  is 
clear ;  for,  when,  on  the  18th  November,  a  judge's  order 
was  obtained  directing  the  plaintiff  to  carry  in  the  roll, 
instead  of  obeying  it  promptly,  so  as  to  give  the  defendant 
an  opportunity  of  getting  the  rule  for  setting  aside  the 
judgment  entered  thereon,  he  delayed  it  until  the  28rd, 


HI£ART  TBRM,  5  VICTORIAS. 

the  very  day  before  the  day  given  to  produce  the  record  in 
the  court  of  Exchequer.  This  was  a  trick  on  the  part  of 
the  defendant's  attorney,  which  ought  to  be  visited  with 
costs.  The  rule  may  be  made  absolute  that  the  judgment 
be  quashed,  and  that  the  plaintiff  or  the  attorney  pay  the 
costs  of  the  application. 

The  rest  of  the  court  concurring — 

Rule  absolute  accordingly. 
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NA8H 
V. 

SwiMBUttN.- 


PiM  V.  Grazebrook  and  Another.  Monday, 

TJan.  ZUt, 
HIS  was  an  action  of  trespass  for  breaking  and  entering  To  an  action  of 

the  mill,  close,  and  dwelling-house  of  the  plaintiff,  and  seiz-  breaking  «id 

ing  and  carrying  away  certain  boilers,  spindles,  and  other  ^Ij.^""^  ^^^  . 

fixtures,  and  also  certain  goods  and  chattels  of  the  plaintiff-  dweiiing-houst 

The  defendant  took  out  a  summons  for  leave  to  plead  the  and  selling  and 

following  pleas — first,  not  guilty — secondly,  a  denial  of  the  ^S"  bJuew, 

plaintiff's  property  in  the  close,  fixiures,  goods  and  chattels  '^i^J'^^'j"* 

in  the  declaration  mentioned — ^thirdly,  that  one  Taylor^  and  also  ceruin 

being  seised  in  fee,  demised  the  close  in  which  &c.  to  teU,  the  defend- 

Charles  Bemer,  who  demised  to  one  Kerrison,  who  demised  fopiMd— first,** 

not  guilty — se- 
condly, a  denial 
of  the  plaintiff's  property  in  the  elote,  JUturet,  goodx,  and  chattels  in  the  declaration  mentioned 
(Ktriking  out  the  words  in  iialiet) — thirdly,  that  one  T.,  being  seised  in  fee,  demised  the  close  in 
which  ftc.  to  C.  B.,  who  demised  to  one  K.,  who  demised  to  one  R.,  who  became  bankrupt ;  that 
his  assignees  demised  to  F.,  who  demised  to  Hunt,  who  became  bankrupt ;  that  the  defendants 
were  appointed  his  assignees,  whereby  they  became  entitled  to  the  possession  of  the  close  in 
which  &c.,  and  entered  and  committed  the  alleged  trespasses,  giving  colour  to  the  plaintiff— 
fourthly,  a  similar  plea  to  the  last,  down  to  the  demise  to  Hunt,  then  alleging  that  Hunt  mort- 
gaged to  one  Rogers  and  continued  in  possession  as  tenant  to  him  ;  that  Hunt  became  bankrupt, 
his  tenancy  under  Rogers  not  having  been  determined ;  that  the  defendants  were  appointed 
Hunt's  asfligneet,  and  elected  to  continue  tenants  to  Rogers,  and  entered  as  such,  and  committed 
the  alleged  trespasses,  giving  colour  to  the  plaintiff— fifthly,  that  Hunt,  being  possessed  of  the 
premises  in  the  declaration  mentioned  for  the  residue  of  a  certain  term,  demised  to  Rogers  by 
way  of  mortgage,  and  continued  in  possession  as  tenant  to  Rogers ;  that,  aAer  the  mortgage, 
Hunt  placed  certain  trade  fixtures  on  the  demised  premises ;  that  Hunt  and  Rogers,  in  order  to 
defraud  Hunt's  creditors  and  assignees  of  thoae  fixtures  (he  expecting  shortly  to  be  made  a  bank- 
nipt),  demised  to  the  plaintiff;  that  Hunt  becsme  bankrupt ;  and  that  the  defendants  were  ap- 
pointed his  assignees,  and  as  such  entered  upon  the  premises  in  the  declaration  mentioned. 
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1842.  to  one  Beddall,  who  became  bankrupt;  that  his  assignees 
demised  to  Freeman,  who  demised  to  Hunt,  who  became 
bankrupt;  that  the  defendants  were  appointed  his  assignees, 
whereby  they  became  entitled  to  the  possession  of  the  said 
close  in  which  &c.,  and  entered  and  committed  the  alleged 
trespasses,  giving  colour  to  the  plaintiff— fourthly,  a  similar 
plea  to  the  last,  down  to  the  demise  to  Hunt,  then  alleging 
that  Hunt  mortgaged  to  one  Rogers  and  continued  in  pos- 
session as  tenant  to  him ;  that  Hunt  became  bankrupt,  his 
tenancy  under  Kogers  not  having  been  determined ;  that 
the  defendants  were  appointed  Hunt's  assignees,  and  elected 
to  continae  tenants  to  Rogers,  and  entered  as  such,  and 
committed  the  alleged  trespasses,  giving  colour  to  the  plain- 
tiff— fifthly,  that  Hunt,  being  possessed  of  the  premises  in 
the  declaration  mentioned  for  the  residue  of  a  certain  term, 
demised  to  Rogers  by  way  of  mortgage,  and  continued  in 
possession  as  tenant  to  Rogers;  that,  after  the  mortgage. 
Hunt  placed  certain  trade  fixtures  on  the  demised  premises; 
that  Hunt  and  Rogers,  in  order  to  defraud  Hunt's  creditors 
and  assignees  of  those  fixtures  (he  expecting  shortly  to  be 
made  a  bankrupt)^  demised  to  the  plaintiff;  that  Hunt 
became  bankrupt ;  and  that  the  defendants  were  appointed 
his  assignees,  and  as  such  entered  upon  the  premises  in 
the  declaration  mentioned. 

C!oltman,  J.,  made  an  order  that  the  defendants  be  at 
liberty  to  plead  the  first  plea  and  any  one  of  the  others  at 
their  option. 

Manning,  Serjeant,  on  a  former  day^  obtained  a  rule  nisi 
to  rescind  the  order  of  Coltman,  J.,  and  that  the  defendant 
might  be  at  liberty  to  plead  all  the  proposed  pleas. —  He 
submitted  that  the  defendants  were  clearly  entitled  to  the 
second  plea,  in  order  to  raise  the  question  of  order  and 
disposition,  and  that  they  were  also  entitled  to  the  third, 
fourth,  and  fifth  pleas,  which  raised  distinct  questions  of 
title ;  and  he  cited  and  relied  on  Morse  v.  Apperley,  6  M. 
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&  Welsby,  146^  8  Bowl.  203,  as  being  an  authority  di-         1842. 
rectly  in  point.    lErskine,  J. — ^It  has  been  expressly  decided 
in  the  court  of  Exchequer  (24)  that  fixtures  are  not  within 
the  72nd  section  of  the  6  Geo.  4,  c.  16:  the  fixtures,  there- 
fore, must  be  excluded  from  the  second  plea.] 

Sanguis,  Serjeant,  on  a  former  day  appeared  to  shew 
caiise,  but,  not  being  prepared  with  office  copies  of  the  rule 
and  affidavit,  the  argument  was  adjourned;  and  now  he  ob- 
jected that  Manning  was  not  entitled  to  be  heard,  inasmuch 
as  the  party  instructing  him  was  not  the  attorney  upon 
the  record,  and  no  order  had  been  obtained  for  changing 
the  attorney. 

Manning,   Serjeant,   submitted   that  Bompas's   objec-  Sembie,  that  \t 

.         _    _         .  .  .  ,  is  no  objection 

tion  was  as  unfounded  as  it  was  ungraaous,  seemg,  that  to  an  affidavit 
the  affidavit  which  disclosed  the  fact  was  not  sworn  un-  Jlfg^l^^usc***^" 
til  after  the  day  on  which  he  first  appeared  to  shew  against  a  rule, 

•^  ^^  that  it  19  Bworn 

cause  against  the  rule,  and  consequently  that,  but  for  the  after  the  rule 

plaintiffs  own  neglect,  the  circumstance  of  the  attorney  Tven  after*  it 

for  the  defendant  not  having  been  changed  would  not  have  ^1^  brought'on 

been  before  the  court.  and  the  discu«- 

sion  postponed. 

Bompas,  Serjeant.— It  needs  no  affidavit  to  shew  that  Quarf,  whc- 

the  party  now  assuming  to  act  is  not  the  attorney  upon  vit benecessary 

the  record :  and,  if  such  an  affidavit  were  necessary,  there  |hc  party^oV- 

is  no  rule  to  interdict  the  use  of  an  affidavit  made  and  tainingamieis 

not  the  attor- 

swom  at  any  time.  ney  upon  the 

record. 

TiNDAL,  C.  J. — I  am  not  aware  of  any  positive  rule  that 
an  affidavit  sworn  as  this  has  been  may  not  be  used.  At 
all  events,  we  may  ask  my  Brother  Manning  for  whom  he 

(24)  The  learned  judge  proba-  215,  £x  parte  King,  re  Walsb,  1 

bly  alluded  to  BoydeU  v.  M'Mi-  Mont.  D.    &  D.   119,  Ex  parte 

ehael,  1  C.  M.  &  R.  177,  3  Tyr.  Scarth,  re  Ashton,  1  Mont.  D.& 

974,  vrhich  vas  confirmed  by  Ex  D.  240,  and  the  cases  cited  in  1  C. 

parte  Wilson,  4  Deac.  &  Ch.  143.  M.  &  R.  180t  n. 
4^nd  sec  Home  v.  Buker,  9  East, 
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1842.  appearSf  and  we  may  look  at  the  record.  The  objection, 
however^  may  as  well  be  waited :  the  attorney  must  be  re- 
gularly changed  before  the  pleas  are  pleaded. 

BompoM,  Serjeant,  contended  that  the  third,  fourth,  and 
fifth  pleas  were  founded  on  one  and  the  same  principal 
matter,  but  Taried  in  circumstances  only,  and  were  in  evi- 
dent contraveDtion  of  the  rule  of  Hibuy  Term,  4  Will.  4^ 
and  that  the  whole  defence  intended  to  be  set  up  might  be 
given  under  the  second  plea. 

Manning^  Serjeant,  in  support  of  his  rule. — The  princi- 
ple upon  which  this  motion  rests  is  well  illustrated  by  the 
case  oi  Morse  v.  Apperley,  6  M.  &  Welsby,  145, 8  Dowl.  203. 
There,  in  trespass  quare  clausum  firegit,  the  defendant 
pleaded,  first,  not  guilty — secondly,  that  the  plaintiff  waa 
not  possessed — thirdly,  that  the  defendant  was  seised  in 
fee — ^fourthly,  that  A.  B.  was  seised  in  fee,  and  that  the 
defendant  by  his  command  committed  the  trespass  com- 
plained of,  &c.  A  summons  having  been  taken  out  to 
strike  out  the  third  and  fourth  pleas,  the  judge  refused  to 
make  any  order,  whereupon  an  application  for  that  purpose 
was  made  to  the  court :  and  it  was  held  that  the  third  and 
fourth  pleas  might  be  pleaded  t<^ther  with  the  second,  as 
they  were  not  necessarily  founded  on  the  same  ground  of 
answer  or  defence,  within  the  rule  of  Hilary  Term,  4  WilL  4. 
And  the  court,  in  giving  judgment,  said :  "  We  think  these 
pleas  are  not  necessarily  in  contravention  of  the  rule.  The 
plea  of  liberum  tenementum  admits  the  plaintiff  to  have 
the  actual  possession,  but  alleges  that  the  right  of  posses- 
sion is  in  the  defendant  as  owner  of  the  fee.  It  is  consist* 
ent  with  that  plea  that  the  plaintiff  may  be  in  possession 
under  a  lease  from  the  owner  of  the  fee.  It  is  possible 
that  these  pleas  may  apply  to  a  state  of  facts  constituting 
one  and  the  same  subject-matter  of  defence,  but  it  is  also 
possible  that  they  may  apply  to  a  totally  different  state  of 
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facts^  constitutiDg  a  different  defence ;  and,  if  that  be  so,  ^^^ 
they  do  not  come  within  the  rule  which  has  been  cited/' 
[Maule,  J. — There,  the  application  was,  to  strike  out  pleas : 
here  it  is  for  lea^e  to  plead,  under  the  statute  of  Anne, 
certain  pleas  which  a  judge  at  chambers  has  refused  to 
allow.]  The  second  plea  being  allowed,  subject  to  the 
alteration  suggested  by  the  court,  the  only  question  is 
whether  the  other  three  pleas  are  so  far  inconsistent  and 
in  contravention  of  the  rules  of  Hilary  Term,  4  Will.  4, 
that  they  ought  not  to  be  placed  upon  the  record.  As- 
suming them  to  be  true,  they  shew  three  several  defects  in 
the  title  of  the  plaintiff  to  recover  against  the  defendants ; 
or,  rather,  three  several  and  distinct  rights  vested  by  law 
in  the  defendants  as  assignees,  the  abandonment  of  either 
of  which  by  them  would  be  a  breach  of  duty. 

TiNDAL,  C.  J. — ^The  only  question  is  whether  or  not  it 
would  be  an  indiscreet  exercise  of  discretion  to  allow  the 
defendants  to  put  upon  the  record  the  three  last  pleas. 
With  respect  to  the  fifth  plea,  which  sets  up  a  fraud  to 
which  the  plaintiff  was  a  party,  that  I  think  stands  upon  a 
different  footing  from  the  third  and  fourth,  and  ought  to 
be  allowed:  and  then  the  question  is  whether  the  two  last- 
mentioned  pleas  are  such  that  both  should  be  permitted  to 
stand.  Now,  under  the  third  plea,  the  defendants  mean 
to  contend  that  the  title  to  the  original  term  granted  by 
the  owner  of  the  fee,  by  various  mesne  assignments,  came 
to  the  bankrupt,  and  vested  in  them  as  his  assignees :  and 
the  fourth  plea  proceeds  upon  the  same  title  down  to  the 
vesting  in  the  bankrupt,  and  then  alleges  that  the  bank-* 
rupt  mortgaged  the  premises  to  Rogers,  who  sub-granted 
them  to  him,  and  that  the  defendants  as  assignees  entered 
under  the  new  title  so  created  in  the  bankrupt.  I  am  not 
prepared  to  say  that  these  two  pleas  do  not  exhibit  such 
a  difference  in  the  position  and  rights  of  the  assignees 
as  to  entitle  them   to  plead  them  both;  particularly  as 
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both  parties  down  to  a  certain  point  rely  upon  the  same 

title. 

The  rest  of  the  court  concurring — 

Rule  absolute^  omitting  the  words  ''  close, 
fixtures/^  in  the  second  plea. 


Monday, 
Jan.  SUL 


BiONALL  V.  Gale. 

IHIS  was  an  action  of  assumpsit  brought  to  recover 
524/.  Ss.  Sd.,  the  amount  of  two  bills  of  exchange^  with 
interest  thereon^  and  also  5999/.  18«.  5d.  alleged  to  be  due 
from  the  defendant  to  the  plaintiff  on  a  general  account. 


The  cause  and 
all  matters  in 
difference  be- 
tween the  par- 
ties were  refer- 
red upon  the 

ITi** arbitrators  The  causc  Came  on  to  be  tried  before  Tindal,  C.  J.,  at  the 
made  their        sittings  at  Westminster  after  Hilary  Term,  1839,  when  a 


▼erdict  was  by  consent  taken  for  the  plaintiff,  damages 
10,000/.,  subject  to  the  award  of  two  lay  arbitrators,  to 
whom  the  cause  and  all  matters  in  difference  between  the 


award  on  the 
8th  January, 
1841,  infaTour 
of  the  plaintiff, 
directing, 
amongst  other 

things,  that  the  parties  Were  referred  upon  the  usual  terms.    The  arbitra- 

costs  of  the  re-    ^  '^ 

ference  and       tors  made  their  award  on  the  8th  January,  1841,  reducing 
taxed,'shouid     the  vcrdict  to  2736/.,  and  directing,  amongst  other  things, 
that  the  costs  of  the  reference  and  award,  to  be  taxed, 
should  be  paid  by  the  defendant  to  the  plaintiff  (25).    The 
costs  of  the  suit  and  also  the  costs  of  the  reference  and 


be  paid  by  the 
defendant. 
The  costs  of 
the  suit  and 
also  the  costs 


ence  and  award,  avard  were  included  in  one  biH,  and  were  taxed  at  the  sum 

were  included 

in  one  bill,  and  were  taxed  at  933i.,  for  which  the  Master  gave  one  allocatur,  the  defendant's 
attorney  not  objecting  to  that  course,  but,  on  the  contrary,  signing  the  bill  in  which  were  ascer- 
tained the  amount  of  deductions  and  the  balance  due.  Judgment  was  taken  for  the  debt  and 
the  whole  eotie  included  in  the  allocatur,  and  registered  on  the  4th  June,  pursuant  to  the  1  &  S 
Vict  c.  110,  s.  19.  The  plaintiff  died  on  the  8th  November.  On  the  12th  January,  1842,  bis 
executor  issued  a  sci.  fa.  to  revive  the  judgment,  which  was  served  on  the  13th,  and  to  which 
the  defendant  pleaded  a  false  plea.  On  the  24th  the  defendant  obtained  a  rule  nisi  to  set  aside 
the  judgment  for  irregularity — the  alleged  irregularity  being  that  it  improperly  included  the 
eoeie  of  the  rrferenee  and  award: — Held,  that  the  irregularity  was  waived  by  the  conduct  of 
the  defendant's  attorney  on  the  occasion  of  the  taxation ;  and  that,  at  all  events,  tlie  defendant 
had  precluded  himself  by  his  laches  from  the  right  to  complain  of  it. 


(25)  A  motion  was  made  to  set  aside  the  award,  but  without  succeaa: 
vide  ante,  Vol.  3,  p.  108,  9  Dowl.  631. 
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of  983/.^  for  which  the  Master  gave  one  aUocaturi  the  in- 
dorsement on  the  postea  being  as  follows : — 
''  Signed  29th  April,  1841. 

''Damages ^£2786    0    0 

''Costs     • 2    0    0 

"Increase 933    0    0 

"In  all        .       £3671     0    0 
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Manmng,  Serjeant,  on  the  24th  instant,  upon  an  affidavit 
of  the  above  facts,  obtained  a  rule  calling  upon  the  plain- 
tiff, or  any  person  claiming  under  him,  to  shew  cause  why 
the  judgment  so  signed  should  not  be  set  aside,  with  costs. 
He  submitted  that  the  judgment  was  improperly  signed  for 
the  costs  of  the  reference  and  award. 


1842. 


Atcherley  and  Channell,  Seijeants,  now  shewed  cause, 
upon  affidavits  which  stated  that  judgment  was  signed  on 
the  29th  April,  1841,  and  the  costs  taxed  on  the  4th  June, 
the  attorney  who  attended  on  the  part  of  the  defendant 
making  no  objection  to  the  entire  costs  being  included  in 
one  bill,  or  to  the  Master's  giving  one  allocatur  for  the 
whole,  but,  on  the  contrary,  agreeing  with  the  plaintiff's 
attorney  as  to  the  amount  of  deductions  and  the  sum  for 
which  the  allocatur  should  be  made — ^both  attornies  sign- 
ing the  bill  so  settled ;  that,  on  the  4th  June,  1841,  the 
judgment  was  registered  pursuant  to  the  1  &  2  Vict.  c.  110, 
s.  19;  that  various  proposals  had  since  been  made  on  behalf 
of  the  plaintiff  for  satisfying  such  judgment;  that  the 
plaintiff  died  on  the  8th  November,  1841 ;  that,  on  the 
12th  January  instant,  his  executor,  Charles  Bignall,  caused 
a  scire  facias  to  be  issued  against  the  defendant  to  revive 
the  judgment,  which  was  duly  served  on  the  13th,  and 
returnable  on  the  19th;  that  the  defendant  appeared 
thereto;  that  a  declaration  in  sci.  fa.  was  delivered,  to 
which  the  defendant  pleaded—"  that  the  said  judgment  .in 
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1842.  the  said  declaration  mentioned  was  had,  entered  up,  and 
obtained  illegally  and  by  frand  and  covin  of  the  plaintiff 
and  others  in  coUasion  with  him,  and  with  intent  to  de- 
fraud the  defendant/'— The  allocatur  properly  included  all 
the  costs ;  and,  assuming  it  to  be  otherwise,  the  defendant 
has  not  adopted  the  proper  course  for  correcting  it,  nor  has 
he  come  in  time.  The  only  objection  to  the  allocatur,  is, 
that  the  Master  has  allowed  an  excessive  amount  of  costs: 
if  that  be  so,  the  defendant  should  have  applied  for  a  rule 
to  review  the  taxation.  [Tlndal,  C.  J. — ^The  objection  is, 
that  there  should  have  been  a  separate  allocatur  for  the 
costs  of  the  reference  and  award,  which,  however,  would 
have  all  the  effect  of  a  judgment,  under  the  late  statute 
1  &  2  Vict.  c.  110,  s.  18.  The  laches  of  the  defendant  is 
your  best  ground.]  That  which  is  complained  of  is  at 
the  most  a  mere  irregularity,  upon  which  the  defendant 
should  have  made  his  stand  promptly.  By  his  acquiescence 
at  the  time,  as  well  as  by  his  subsequent  conduct,  the 
defendant  has  clearly  waived  his  right  to  take  the  objec- 
tion— Sloman  v.  Gregory,  1  D.  &  B.  181. 

Manning  and  Shee,  Serjeants,  contra. — ^The  costs  of  the 
reference  and  award  could  not  properly  form  part  of  the 
judgment :  they  could  only  be  recoverable  by  action  or  by 
attachment.  [Tindaly  C.  J. — That  is  true:  had  you  thought 
fit  to  insist  upon  it  at  the  time,  you  might  have  had  two 
separate  allocaturs ;  but  the  question  is,  whether,  having 
assented  to  the  whole  being  included  in  one  allocatur — as 
is  evidenced  by  the  signatures  of  the  respective  attomies — 
the  defendant  can  now  urge  that  as  a  ground  of  irregu- 
larity.] The  alleged  acquiescence  in  the  taxation  cannot 
be  construed  as  an  assent  to  the  course  the  plaintiff  has 
pursued.  He  should  have  taken  care  to  sign  judgment  for 
no  more  than  the  damages  and  costs  in  the  cause :  the  de- 
fendant had  no  right  to  assume  that  the  judgment  would 
be  signed  for  the  whole  amount :  it  was  a  falsification  of 
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the  record  that  no  acquiescence  or  assent  would  sanctify.        1842. 
Besides^  the  objection  could  not  have  been  taken  earlier : 
the  negotiations  between  the  parties  occupied  a  considera- 
ble time ;  and  further  delay  was  necessarily  occasioned  by 
the  decease  of  the  plaintiff. 

TiNDAL^  C.  J. — It  appears  to  me  that  the  objection  to 
the  judgment  that  has  been  signed  in  this  case  at  the  most 
amounts  to  an  irregularity,  which  is  susceptible  of  two  an- 
swers— ^6r8t,  that  that  which  has  been  done  was  done  with 
the  assent  of  the  defendant — secondly,  that  the  application 
has  been  delayed  until  after  the  lapse  of  an  unreasonable 
time.  When  the  parties  went  before  the  Master,  no  ob- 
jection was  made  by  the  defendant's  attorney  to  the  bill 
delivered  by  the  plaintiff's  attorney  including  the  costs 
of  the  reference  and  award  as  well  as  those  of  the  trial. 
On  the  contrary,  they  agreed  on  the  amount  of  deduc- 
tions, and  also  on  the  amount  for  which  the  Master 
was  to  give  his  allocatur;  both  signing  the  bill  so  set- 
tled. The  defendant's  attorney  might  have  insisted  upon 
two  separate  bills  of  costs  and  two  separate  allocaturs. 
But  this  was  evidently  dispensed  with  because  the  parties 
felt  that  it  would  occasion  useless  expense;  for,  the  alloca- 
tur for  the  costs  of  the  reference  and  award  might  have 
been  made  a  rule  of  court,  and  then  it  would,  under  the 
18th  section  of  the  statute  1  &  2  Vict.  c.  110,  have  all  the 
effect  of  a  judgment.  Then,  observe  the  situation  in  which 
the  plaintiff  is  now  placed.  How  unjust  it  would  be  to 
aUow  the  defendant  now  to  urge  the  objection,  when,  if  he 
had  taken  it  at  the  proper  time,  the  matter  might  have 
been  set  right  at  once,  and  the  plaintiff  would  then  have 
had  for  the  costs  of  the  reference  and  award,  under  a  rule 
of  court,  the  security  of  property  which  may  have  been  in 
the  meantime  conveyed  or  otherwise  charged  I  The  defen- 
dant has  I  think  clearly  by  his  laches  estopped  himself 
from  taking  any  objection  to  the  judgment.    He  must  have 
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known  that  it  conld  only  have  been  signed  for  the  costs 
mentioned  in  the  allocatur :  yet  he  allows  it  to  pass ;  the 
plaintiff  dies^  and  his  executor  sues  out  a  sci.  fa.^  to  which 
the  defendant  pleads  a  plea  that  is  false ;  and  now^  after 
all  this  delay,  and  after  permitting  all  these  steps  to  be 
taken,  the  defendant  seeks  to  set  aside  the  judgment.  I 
am  of  opinion  that  there  is  no  pretence  for  the  motion, 
and  that  the  rule  should  be  discharged  with  costs. 

The  rest  of  the  court  concurring — 

Rule  discharged,  with  costs. 


Colli  B  v.  Qboom. 

1  HIS  was  an  action  of  assumpsit.  The  first  count  of  the 
declaration  stated,  that,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  let  to  hire  a  certain 
timber-carriage,  with  chains,  &c.,  to  be  had  and  used  by 
the  defendant  for  a  certain  time  agreed  upon  between  the 
plaintiff  and  defendant,  for  reasonable  hire  and  reward, 
the  defendant  promised  the  plaintiff  that  he  would  return 
the  said  timber-carriage  and  chains  to  the  plaintiff  at  the 
expiration  of  the  said  period ;  that  the  plaintiff,  confiding, 
&c.,  &c. :  breach,  that,  at  the  expiration  of  the  hiring, 
though  the  plaintiff  had  received  back  the  said  timber-car- 
riage from  the  defendant,  yet  the  defendant  did  not  return 
the  chains  to  the  plaintiff,  but  wholly  refused  and  neg- 
lected so  to  do,  to  the  damage  of  the  plaintiff  of  6/.  The 
declaration  also  contained  the  common  counts :  Plea,  non 
assumpsit, 
the  plaintiff  at        ^^®  causc  was  tried  before  the  under-sheriff  of  Warwick- 

the  expiration 

of  the  period;  that  the  plaintiff,  confiding,  &c.,  &c. ;  and  alleged  for  breach,  that,  at  the  expi- 
ration of  the  hiring,  though  the  plaintiff  had  received  back  the  timber-carriage  flrom  the  defend- 
ant, yet  the  defendant  did  not  return  the  ekaiiu  to  the  plaintiff,  but  wholly  refused  and  neg- 
lected so  to  do,  to  the  damage  of  the  plaintiff  of  61. : — Held,  that  this  was  strictly  a  claim  for 
unliquidated  damages,  and  therefore  not  within  the  jurisdiction  of  the  sheriff  under  the  3  &  4 
Will.  ♦,  c.  42,  s.  17. 


Monday^ 
Jan,  ZUt. 
A  count  in  as- 
sumpsit stated, 
that,  in  consi- 
deration that 
the  plaintiff,  at 
the  request  of 
the  defendant, 
would  let  to 
hire  a  certain 
timber-car- 
riage,  with 
chains,  &c.,  to 
be  had  and 
used  by  the  de- 
fendant for  a 
certain  time 
agreed  upon 
between  the 
plaintiff  and  de- 
fendant, for 
reasonable  hire 
and  reward, 
the  defendant 
promised  the 
plaintiff  that  he 
would  return 
the  carriage 
and  chains  to 
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shire,  when  the  jury  found  a  verdict  for  the  plainti£P,  da-         1B42. 
mages  18/. 

fFUdey  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  to  set  aside  the  writ  of  trial,  on  the  ground  that 
this  was  not  an  action  for  a  debt  or  demand  within  the  3  & 
4  Will.  4,  c.  42,  s.  17  j  or  for  a  new  trial,  on  the  ground 
that  the  evidence  did  not  sustain  the  special  count. — He 
cited  fVaUon  v.  Abbott,  2  C.  &  M.  150,  2  Dowl.  215. 

ChanneU,  Serjeant,  now  shewed  cause. — ^The  case  was 
properly  tried  before  the  under-sheriff.  In  Price  v.  Morgan, 
2  M.  &  Welsby,  53,  the  first  count  of  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff  would  send  a  pony 
to  the  defendant,  and  would  seU  and  deliver  it  to  A.,  the 
defendant  undertook  that  he  was  authorized  by  A.  to  pur- 
chase it  on  his  behalf;  that  the  plaintiff  sent  the  pony  to 
the  defendant,  and  was  willing  to  sell  it  to  A.,  but  that 
the  defendant  had  no  authority  from  A.  to  purchase  it : 
the  second  count  was  a  similar  one,  but  stating  that  the 
defendant  himself  undertook  to  purchase  the  pony :  there 
was  also  an  indebitatus  count  for  a  pony  sold  and  delivered : 
and  it  was  held  that  the  record  was  one  that  might  be  sent 
by  writ  of  trial  before  the  sheriff,  under  the  3  &  4  Will.  4, 
c.  42,  8.  17 — the  action  being  in  substance  for  the  price  of 
the  pony.  So,  in  AUen  v.  Pink,  4  M,  &  Welsby,  140, 
6  Dowl.  668,  the  first  count  of  the  declaration  was  on  the 
warranty  of  a  horse  sold  by  the  defendant  to  the  plaintiff 
for  71.  2s.  6d.,  and  for  the  expense  of  its  keep :  there  were 
also  counts  for  money  had  and  received,  and  on  an  account 
stated ;  and  the  damages  were  laid  at  20/. :  at  the  trial  the 
plaintiff  recovered  the  7L  fU.  6d.,  the  price  of  the  horse : 
and  it  was  held  that  the  action  was  properly  tried  before 
the  sheriff.  In  that  case,  Lord  Abinger,  C.  B.,  referring 
to  IHce  V.  Morgan,  said :  "  That  was  an  action  of  assump- 
sit, and  the  court  thought  that  in  substance  the  action  was 
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1842.  brought  for  the  price  of  the'pony.  The  word  *'  demand  " 
must  be  construed  to  mean  a  claim  ejusdem  generis  with 
debt;  and,  when  the  claim  is  under  20/.,  and  is  in  the 
nature  of  a  demand  for  which  assumpsit  will  lie,  it  may  be 
reasonably  considered  as  fiilling  within  the  terms  of  the 
statute.  I  am  disposed,  therefore,  to  adhere  to  the  autho- 
rity of  Price  v.  Morgan,  which  was  not  a  stronger  case  than 
this.  This  is  an  action  for  the  breach  of  a  warranty  to  go 
quiet  in  harness,  which  would  be  limited  by  the  price  of 
the  horse  and  the  price  of  his  keep,  if  any ;  and  the  whole 
demand  is  under  20/.  I  am  rather  disposed  to  extend  than 
to  limit  the  operation  of  the  statute.''  And  Alderson,  B., 
added :  '^  This  is  in  substance  an  action  for  the  price  of  the 
horse,  to  be  recovered  by  proof  of  the  breach  of  warranty : 
the  plaintiff  cannot  recover  more  than  that  amount,  which 
is  clearly  within  the  limit  of  the  statute.''  And  this  court 
in  the  late  case  of  Walker  v.  Needham,  ante,  p.  222, 1  Dowl. 
N.  S.  220,  held  that  detinue,  where  the  value  of  the  chattel 
sought  to  be  recovered,  and  indorsed  on  the  writ  of  sum- 
mons, is  under  20/.,  is  triable  by  the  sheriff  under  the 
statute — ^the  action  of  detinue  sounding  in  contract.  fFai^ 
son  V.  Abbott,  2  C.  &  M.  150,  2  Dowl.  215,  and  SmUh  y. 
Brown,  2  M.  &  Welsby,  851,  were  actions  of  tort  for  unli- 
quidated damages. 

Bompas,  Seijeant,  in  support  of  the  rule. — This  is  an  ac- 
tion for  unliquidated  damages,  and  therefore  not  within  the 
statute.  [Maule,  J. — ^The  damages  would  not  of  necessity 
be  confined  to  the  value  of  the  chains.]  Clearly  not.  In 
Jacquot  V.  Boura,  5  M.  &  Welsby,  155,  7  Dowl.  831  (nom. 
Jaguet  v.  Bower),  in  an  action  of  indebitatus  assumpsit  for 
wages,  the  damages  claimed  in  each  count  were  100/. :  the 
particulars  claimed  7/.  19^.  for  wages,  &c.,  "  and  also  such 
further  sum  by  way  of  damages  as  the  jury  might  think 
proper  to  give  for  the  wrongful  dismissal  of  the  plaintiff 
without  notice:"  the  amount  indorsed   on  the  writ  was 
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12/.  19s. :  it  appeared  that  the  plaintiff  had  been  engaged  at  1842, 
a  salary  of  60/.  per  annnm,  and  dismissed  without  notice: 
and  he  had  a  verdict  for  15/.  19«. :  and  the  court  of  Exche- 
quer held  that  the  case  was  not  triable  before  the  sheriff. 
Parke^  B.,  delivering  the  judgment  of  the  court,  said:  "On 
considering  the  clause,  we  are  of  opinion  that  no  case  can 
be  sent  for  trial  before  the  sheriff,  unless  it  be  for  a  debt 
or  demand  of  such  a  nature  as  could  be  indorsed  on  the 
writ  within  the  true  meaning  of  the  rule  of  court  of  Hil- 
ary Term,  2  Will.  4  (26) .  Here,  the  amount  to  be  recovered 
might  be  limited  to  20/. ;  but,  on  the  other  hand,  it  might 
not;  it  would  depend  on  the  circumstances  proved  in  the 
case:  therefore  it  is  a  claim  for  unliquidated  damages,  and 
not  within  the  act.  It  might  as  well  be  said  that  an  action 
against  a  carrier  for  negligence  was  within  the  act,  where 
the  damages  are  under  20/.,  because  they  could  not  be  more. 
The  probable  limit  of  the  damages  on  one  side  does  not 
prevent  its  being  a  claim  for  unliquidated  damages.''  In 
the  present  case,  the  demand  is  one  that  clearly  could  not 
be  set  off.  Walker  v.  Needham  was  in  substance  an  action 
of  debt. 

TiNDAL,  C.  J. — I  think  the  claim  in  this  case  cannot 
be  called  either  a  debt  or  a  demand  within  the  statute : 
it  is  in  reality  a  claim  for  unliquidated  damages.  The  rule 
must  therefore  be  made  absolute  for  setting  aside  the  writ 
of  trial  and  subsequent  proceedings. 

The  rest  of  the  court  concurring — 

Bule  absolute  accordingly  (27). 

(26)  Which  provides  "  that  up-  writ  or  process,  arrest,  or  copy  and 

on  eveiy  bailable  writ  and  warrant,  service,  and  attendance  to  receive 

and  open  the  copy  of  any  process  debt  and  costs,"  &c. 

served  for  the  payment  of  any  debt,  (27)  See  Lawrence  v.  Wilcock, 

the  amount  of  the  debt  shall  be  11  Ad.  &  £.  941,  3  P.  &  D.  536, 

stated,  and  the  amount  of  what  the  8   Dowl.  681  ;    Roffey  v.   Shoo- 

atftomey  claims  for  the  costs  of  such  bridge,  9  Dowl.  957. 
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^onday,  FlTCH  V.  KeTTLE. 

Jan,  31  sL  ^. 

Notice  of  dccU-  JM  OTICE  of  declaration  in  this  case  was  delivered  between 

ration  was  acrT-  ,,  -.  ,  t-ii-«  •  i.« 

ed  by  deliver-  the  hours  01  SIX  and  sevcn  o  clock  in  the  evening  of  Satur- 

l"f  ind  tl^^en"  ^^y,  the  22nd  of  Jannaiy  instant,  at  the  office  of  the  plain- 

o'clock  in  the  ^iff^g  attomev,  to  the  son  of  the  defendant,  who  had  called 

evening  of  Sa-  •' '  '  ^ 

turday,the22nd  there  at  the  defendant's  request,  and  who  promised  to  give 

office  of  the  it  to  his  father;  but,  the  father  not  reaching  home  until 

torneyrto  the  *^®'  ^^^®  o'clock,  the  SOU  did  uot  communicatc  it  to  him 

•on  of  the  de-  natil  the  following  morning.     On  the  27th  judgment  was 

had  called  there  signed  for  Want  of  a  plea;  and  on  the  28th — 

at  the  defend- 
ant's request, 

and  who  pro-         Bompos,  Scijeant,  obtained  a  rule  nisi  to  set  aside  the 

tD^Ws  father!  *  judgment  for  irregularity,  there  having  been  no  sufficient 

'latlt^whlt  s^^ce  of  the  notice  of  declaration  on  the  22nd  January. 

hour  the  son 

"unltwM^Tom       Channell,  Serjeant,  shewed  cause.— He  submitted,  that, 

that  the  defend-  the  SOU  being  the  agent  of  his  father  in  the  matter,  the 

ant  was  from 


homeuntii  after  noticc  was  properly  served  upon  him,  it  not  being  one  that 
required  personal  service ;  and  that  it  was  for  the  defen- 
dant, in  order  to  invalidate  the  service,  to  shew  that  the 


notice  was  not 
given  to  him 

until  the  follow-  squ  did  not  rcach  home  before  9  o'clock  on  the  Saturday 

ing  morning.  ... 

Judgment  was    evening,  that  being  a  fact  exclusively  within  his  knowledge. 

signed  for  want 

of  a  plea  on  the         _  «     •  •  #•  •■  •  i         r««i       .     i 

27th:— The  Bompos,  Serjeant,  m  support  of  his  rule. — ^The  judg- 

the7u^me"t.**  mcut  was  clcarly  irregular,  unless  there  was  a  due  service 
of  the  notice  of  declaration  before  9  o'clock  in  the  evening 
of  the  22nd :  and  it  is  for  the  plainti£f  to  shew  that  the 
service  was  regular  and  the  judgment  well  signed.  [Tindal, 
C.  J. — ^We  will  not  assume  that  the  judgment  was  irregu- 
larly signed:  we  must  hold  the  scales  even.]  To  constitute 
a  good  service  of  the  notice,  it  should  have  been  made  upon 
the  defendant  personally,  or  at  his  dwelling-house :  it  was 
not  enough  to  serve  the  notice  on  the  son,  or,  at  all  events, 
the  paiiy  so  serving  it  took  the  chance  of  the  son's  reaching 
his  father's  house  before  nine  o'clock ;  and  it  lay  upon  him 
to  shew  that  he  did. 
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TiNDAL,  C.  S^ — ^I  tUnk  it  better  to  bold  parties  to  the 
strict  and  usoal  mode  of  service.  Here  the  service  has  not 
been  proved^  and  therefore  the  rule  for  setting  aside  the 
judgment  must  be  made  absolute;  but  I  do  not  think  this 
is  a  case  for  costs. 
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Mauls,  J. — The  notice  was  served  at  a  proper  place  and 
upon  a  proper  person,  but  the  plaintiff  has  failed  to  make 
out  that  it  was  served  at  a  proper  time« 

The  rest  of  the  court  concurring — 

Rule  absolute,  without  costs* 


Shoobridoe  v.  Ward,  Clerk. 
Wbld  v.  Same. 


Mtmdaif, 

TJan,  3U#, 
HE  Rev.  Philip  Ward,  the  defendant  in  these  actions.  The  titheabie 

was,  in  August,  1830,  instituted  to  and  inducted  into  the  JSTh^ofVemi**" 

den  consisted  ef 
three  different 
descriptions,  vis.  uplands,  townlands,  and  marshlands,  the  occupiers  of  which  insisted  upon  an 
iaanemoiial  modus  or  customary  paymeat  of  id.  an  acre  in  lieu  of  Ticarial  tHhes  in  respect  of 
the  uplands,  of  6ii.  an  acre  in  respect  of  the  townlands,  and  of  %d,  an  acre  in  respect  of  the 
marshlands.  An  award  made  by  an  assistant  tithe  commissioaer  under  the  6  &  TWilL  4,  c.  71| 
found  Che  alleged  modus  as  to  the  marshlands,  but  disaffirmed  it  as  to  the  uplands  and  townlands, 
there  being  no  certain  or  defined  boundary  line  separating  the  uplands  from  the  townlands.  An 
issue  was  thereupon  directed,  under  s.  46,  wherein  the  question  was — "  whether  from  time 
whereof^  &c.,  there  had  been  and  was  within  the  parish  a  eeriain  known  portion  of  the  said 
puHsh  coDsbdng  of  lands  called  uplands,  and  whether,  from  time  whereof  frc.,  there  was  not 
paid  and  payable  by  the  occupiers  the  district  modus  or  customary  payment  of  4<f.  for  e?ery 
acre  of  such  lands  occupied  by  such  occupiers ;"  and  a  similar  issue  (in  another  cause)  as  to  the 
townlande— the  modus  as  to  the  marshlands  not  being  disputed. 

At  the  trial  it  appeared  that  there  was  a  natural  boundary  between  the  marshlands  and  the 
rest  of  the  parish :  and,  with  respect  to  the  uplands  and  townlands,  the  plaintiff  pro?ed  that 
there  were  lands  in  the  parish  which  had  been  ipimemorially  known  as  such,  and  had  always 
pdd  the  acreages  of  4A  and  6d.  respectiTely,  and  that  the  lands  occupied  by  him  were  withia 
the  diatrict  or  dirision  known  as  uplands ;  but  he  failed  to  establish  a  precise  boundary  line 
separating  the  townlands  from  the  uplands ;  whereupon  the  judge  told  the  jury,  that,  in  the 
absence  of  proof  of  a  defined  boundary  between  the  uplands  and  townlands,  Uiere  was  no  evi- 
dence to  show  that  there  was  a  cer/am  known  portion  of  the  parish  consisting  of  lands  called  up- 
lands : — Held,  that  this  was  not  a  proper  dir/^ction. 

pp2 
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1842.        vicarage  of  Tenterden^  in  Kent.    The  pariaUoners  Betting 
Shoobridob    ^P  *  claim  that  all  the  lands  in  the  parish  had  been  im- 
*•  memorially  exempted  from  payment  of  vicarial  tithes  in 

kind,  and  that  the  vicar  was  entitled,  in  lien  thereof,  to  a 
certain  modus  or  customary  payment  per  acre,  varying  in 
amount  according  as  each  parcel  of  land  belonged  to  one 
or  other  of  three  descriptions  of  land  within  the  parish, 
the  vicar,  in  March,  1831,  filed  a  bill  in  Chancery  against 
John  Butler  Pomfret  (since  deceased),  Virgil  Pomfret,  and 
one  Walter  Elphicke  (also  since  deceased),  praying  an  ac- 
count of  tithes.  The  defendants,  by  their  answer,  al- 
leged ''that  the  whole  parish  of  Tenterden  is  situated 
within  the  Weald  of  Kent,  and  that  the  whole  parish  con* 
sists  of  woodlands,  of  uplands,  of  marshlands,  and  of  town- 
lands,  and  that  all  woodlands  within  the  Weald  of  Kent 
are  exempted  fix>m  tithes,  and  that,  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  there  have 
been  and  now  are  within  the  said  parish  of  Tenterden  cer- 
tain lands  called  and  well  known  by  the  name  of  uplands, 
and  certain  lands  called  and  well  known  by  the  name  of 
townlands,  and  certain  other  lands  called  and  well  known 
by  the  name  of  marshlands,  and  that  the  said  lands  called 
by  the  name  of  uplands  are  distinguished,  and  always  have 
been  distinguished,  by  certain  well-known  metes  and 
bounds,  and  that  the  said  lands  called  townlands  are  diB- 
tinguished,  and  always  have  been  distinguished,  by  certain 
well-known  metes  and  bounds,  and  that  the  said  lands 
called  marshlands  are  distinguished,  and  always  have  been 
distinguished,  by  certain  well-known  metes  and  boands; 
and  that,  from  time  whereof  the  memory  of  man  runneth 
not  to  the  contraiy,  down  to  the  time  when  the  said  vicar- 
age was  created  and  endowed,  there  was  paid  and  payable, 
and  ought  to  be  paid  and  payable  to  the  rector  of  the 
said  parish  for  the  time  being,  by  the  occupiers  of  lands 
called  by  the  name  of  uplands,  by  equal  half-yearly  pay- 
ments at  Lady-Day  and  Michaelmas-Day  in  every  year,  or 
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as  soon  after  as  lawfaUy  demanded,  the  modus  or  custom-^        1842. 
ory  payment  of  4rf.  for  every  acre  of  the  said  lands  called    shoobeidob 
uplands  occupied  by  such  occupiers  as  aforesaid  (the  home-  *• 

stead  and  garden,  if  any,  being  included  in  such  acreage) 
for  and  in  lieu  of  and  in  full  satisfiEiction  for  all  tithes  due 
and  alleged  to  be  due,  except  of  com  and  hay;  firom  sqch 
occupiers  as  aforesaid  to  the  said  rector  for  the  time  being 
arising,  renewing,  and  increasing  within  the  said  lands 
caUed  uplands,  and  so  after  that  rate  for  a  less  or  greater 
quantity  than  an  acre;  and  that,  from  the  time  when  the 
said  vicarage  was  created  and  endowed,  the  said  modus  or 
customary  yearly  payment  became  and  ever  since  has  been 
and  now  is  due  and  payable  in  like  manner  to  the  vicar  of 
the  said  parish  for  the  time  being/'  The  answer  also  set 
up  a  like  modus  of  6</.  an  acre  for  the  lands  called  town- 
lands,  andof  &f.  an  acre  for  those  called  marshlands. 

On  the  15th  November,  1881,  a  cross-suit  was  instituted  Cross-suit 
by  the  Pomfirets,  on  behalf  of  themselves  and  all  other  the 
owners  and  occupiers  of  the  parish,  against  the  vicar, 
patron,  and  ordinary,  to  establish  the  above  moduses.  To 
this  suit  the  defendant  appeared  and  answered;  but  it  was 
never  brought  to  a  hearing. 

On  the  9th  November,  1833,  the  Vice-chancellor  made  Decree  in  the 
a  decree  in  the  vicar's  suit,  directing  a  trial  at  law  upon  fecting  ^£'of 
the  following  issues — First,  "  whether,  firom  time  whereof  *"'*«•• 
the  memory  of  man  is  not  to  the  contrary,  down  to  the 
time  when  the  vicarage  of  Tenterden  was  created  and  en- 
dowed, there  was  paid  and  payable,  and  of  right  ought  to 
be  paid  and  payable,  to  the  rector  of  the  said  parish  for 
the  time  being,  by  the  occupiers  of  land  called  by  the  name 
of  uplandSi  by  equal  half-yearly  payments,  at  Lady-Day 
and  Michaelmas-Bay  in  every  year,  or  as  soon  after  as 
lawfully  demanded,  the  modus  or  customary  payment  of 
4d.  for  every  acre  of  the  said  lands  called  uplandt  oocnpied 
by  such  occupiers  as  aforesaid,  the  homestead  and  garden^ 
if  any^  being  included  in  such  acreage,  for  and  in  lieu  and 
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1842.  in  fnll  satisfifictioii  foi"  all  tithes  dae  or  aU^ed  to  be  doe; 
except  of  com  and  hay;  and  whether,  from  the  time  when 
the  said  vicarage  was  created  and  endowed,  the  said  modus 
or  customary  yearly  payment  became  and  ever  since  has 
been  and  now  is  due  and  payable  in  like  manner  to  the 
vicar  of  the  said  parish  for  the  time  being  '^ — Secondly,  a 
similar  issue  as  to  the  alleged  modus  of  6d.  an  acre  for  the 
lands  called  townloMb — Thirdly,  a  »milar  issue  as  to  the 
alleged  modus  of  8tf.  an  acre  for  the  lands  called  nuurgk* 
lands.  The  decree  further  ordered,  that,  in  such  issue,  the 
defendants  in  the  suit  should  be  plaintifb>  and  the  plain* 
tiff  defendant.  Application  was  made  to  the  Viee-Chan- 
ceUor  to  alter  this  decree  whilst  it  remained  in  minutes—* 
the  vicar  insisting  that  it  should  be  in  the  form  afterwards 
suggested  on  appeal;  but  the  Vice-chancellor  thou^t  that 
the  issue  directed  did  in  effect  comprise  as  well  the  exist- 
ence of  the  districts  as  the  immemoriality  of  the  acreage 
payments,  since  there  could  be  no  valid  modus  unless  thosd 
two  points  were  established;  and  the  motion  was  dismissed 
with  costs. 
Appeal.  In  February,  1838,  the  vicar  appealed  against  .this  de- 

cree, insisting  (amongst  other  things)  that  the  issues  should 
have  been  as  foUows : — '^  Whether,  fixmi  time  whereof  the 
memory  of  man  is  not  to  the  contrary^  there  have  been 
and  now  are  within  the  parish  of  Tenterden  certain  lands 
called  and  well  known  by  the  name  of  uplands,  and  whe* 
ther  the  said  lands  called  by  the  name  of  tij^ands  (if  any) 
are  distinguished  and  always  have  been  distinguished  by 
certain  well-known  metes  and  bounds ;  and  whether,  firom 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
down  to  the  time  when  the  vicarage  of  the  said  parish  was 
created  and  endowed,  there  was  paid  and  payable  and  of 
Mght  ought  to  be  paid  and  payable  to  the  rector  of  the 
said  parish  for  the  time  being,  by  the  occupiers  of  the  said 
lands  called  by  the  name  of  uplands  (if  any)  by  equal  half* 
yearly  payments,  at  Lady-Day  and  Michaelmas-Day  in 
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every  year^  or  as  soon  after  as  lawfully  demanded^  the  td42. 
modus  or  customary  payment  of  4rf.  for  every  acre  of  such 
lauds  occupied  by  such  occupiers*  (the  homestead  and 
garden,  if  any,  being  included  in  such  acreage),  for  and  in 
lieu  of  and  in.  full  satisfaction  for  all  tithes  due  or  alleged 
to  be  due  (except  of  com  and  hay)  from  such  occupiers  to 
the  said  rector  for  the  time  being  arising,  renewing,  and 
increasing  within  such  lands,  and  so  after  that  rate  for  a 
less  or  greater  quantity  than  an  acre ;  and  whether,  from 
the  time  when  the  said  vicarage  was  created  and  endowed, 
the  said  modus  or  customary  yearly  payment  (if  any)  be- 
came and  ever  since  has  been  and  now  is  payable  in  like 
manner  to  the  vicar  of  the  said  parish  for  the  time  being:'' 
and  praying  that  similar  issues  might  be  directed  as  to  the 
townlands  and  marshlands,  and  the  acreage  payments  of 
6d.  and  8d.  in  resjpect  thereof. 

.  On  the  21st  November,- 1884,  the  then  Lord  Chancellor  Appeal  du. 
(Lord  Brougham)  dismissed  the  appeal,  with  costs;  observ* 
ing— ^''  The  modus  set  up  is  not  4d.  or  6d.  or  Sd.,  but  it  is 
4d.,  6d.f  and  Sd.  respectively  and  distributively,  that  is, 
4d.  for  the  upland,  6d.  for  the  townland,  and  Sd.  for  the 
marshland.  That  of  itself  refers  to  metes  and  bounds  j 
because  it  means  that  whatever  comes  within  a  certain 
boundary  is  upland  and  pays  4rf.,  and  whatever  is  within 
a  certain  other  boundary  is  townland  and  payd  6d.,  and 
whatever  is  within  a  certain  third  boundary  is  marsh  or 
moorland  and  pays  Sd.  Two  qualities  are  required  td 
make  it  a  good  modus ;  one,  that  it  should  have  been  paid 
trom  time  whereof  the  memory  of  man  runneth  not  to  th^ 
contrary;  the  other,  that  it  should  be  certain  and  invari- 
able. It  would  be  an  argument,  and  a  very  strong  one, 
against  the  validity  of  the  modus,  if  it  could  be  shewn, 
that,  from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary,  there  was  no  division  by  metes  and  bounds 
of  uplands  and  townlands :  and  the  ailment  on  the  part 
of  the  vioar  would  be  irresistible  if  there  were  none,  be^ 
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I  it  wonld  shew  that  tliere  wm  no  period  when  these 
■evend  modnaes  were  peid.  But,  admitiiiig  the  fnU  ferae 
of  that  afgnmenty  and  its  great  importance  to  the  vicarj 
the  qoettion  jb,  whether  he  maj  not  aTail  himself  of  it  by 
evidenoe  nnder  thia  general  form  of  issue.  I  think  he 
may/' 

The  issues  directed  by  the  YioeXJhanoellor  were  tried  at 
the  Kent  Spring  Assises,  1886,  when  a  irerdict  was  femid 
lor  the  then  phuntiffs,  the  jury  finding  specialty — ^''That 
there  was  a  modus  proved  for  each  of  the  said  lands  of  the 
▼aloe  as  above  alleged,  and  that  there  was  a  natural  mark 
or  boundary  distjugnishing  the  said  lands  caDed  the  tplowb 
and  the  marshtand$,  and  that  there  was  no  evidence  of  a 
fixed  boundary  to  the  said  bnds  called  the  taumkmds" 

On  the  9th  November,  1886,  an  order  was  made  by  the 
Vice-chancellor  for  a  new  trial ;  but  his  Honor  declined 
to  vary  the  terms  of  the  inues.  And  on  the  18th  July, 
1886,  this  order  was  affirmed,  on  appeal,  by  Lord  Gotten- 
ham,  C. ;  his  lordship  observing  that  the  existence  of  the 
threedistricts  was  infoct  assumed  by  the  terms  of  tho  decree 
of  the  9th  November,  1882,  and  that  the  words  of  qualifi- 
cation in  the  postea  were  mere  surplusage;  that  it  was  not 
shewn  by  the  vicar  that  there  existed  any  doubt  as  to  the 
particular  districts  to  which  the  Messrs.  Pomfiref  s  lands 
belonged;  and  that,  according  to  the  case  of  AfiuUisoii  v. 
NuttaU,  8  M.  &  P.  644,  6  Bing.  22^  it  was  enough  for 
them  to  confine  the  proof  to  their  own  lands,  without  main*- 
taining  the  contest  for  the  whole  parish,  although  they 
had  laid  their  case  in  the  more  extmded  form  in  their 
answer* 

Pending  the  proceedings  in  Chancery,  the  tithe  oommn* 
tation  act  6  &  7  Will.  4,  c.  71,  passed.  By  the  44th  sec- 
tion of  that  act  it  is  enacted,  that  ''  if  a^y  modus  or  com- 
position real,  or  prescriptive  or  customary  payment,  shaU 
be  payable  instead  of  the  tithes  of  any  of  the  lands  or  pro- 
duce thereof  in  the  parish,  the  commissioners  or  assistant 
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oommiflsioner  shall  in  such  case  estimate  the  amount  of  1842. 
such  modus,  composition,  or  payment,  as  the  value  of  the 
tithes  payable  in  respect  of  such  lands  or  produce  respec* 
tively,  and  shall  add  the  amount  thereof  to  the  value  of  the 
other  tithes  of  the  parish  ascertained  as  aforesaid,  and  shall 
also  make  due  allowance  for  all  exemptions  firom  or  non- 
liability to  tithes  of  any  lands  or  any  part  of  the  produce 
of  such  lands :  provided  also,  that,  if  it  shall  appear  to  the 
said  commissioners  or  assistant  commissioner  that  any 
question  concerning  any  modus  or  composition  real,  pre- 
scriptive or  customary  payment,  or  claim  of  exemption 
fiam  or  non-liability  to  the  payment  of  tithes  relating  to 
the  lands  in  question,  shall  have  been  decided  by  competent 
authority  before  the  making  of  the  said  award,  the  com- 
missioners or  assistant  commissioner  shall  act  on  the  prin- 
ciple established  by  such  decision,  and  shall  make  such 
award  as  if  such  decision  had  been  made  at  the  beginning 
of  the  said  period  of  seven  years/^  (28)  The  45th  section  Section  45. 
enacts,  that,  ''  if  any  suit  shall  be  pending  touching  the 
right  to  any  tithes,  or  if  there  shall  be  any  question  as  to 
the  existence  of  any  modus  or  composition  real,  or  prescrip* 
tive  or  customary  payment,  or  any  claim  of  exemption  from 
or  non-liability  under  any  circumstances  to  the  payment  of 
any  tithes  in  respect  of  any  lands  or  any  kind  of  produce, 
or  touching  the  situation  or  boundary  of  any  lands,  or  if 
any  difference  shall  arise  whereby  the  making  of  any  such 
award  by  the  commissioners  or  assistant  commissioner  shall 
be  hindered,  it  shall  be  lawful  for  the  commissioners  or  as- 
sistant commissioner  to  appoint  a  time  and  place  in  or  near 
the  parish  for  hearing  and  determining  the  same;  and  the 
decision  of  the  commissioners  or  assistant  commissioner 
shall  be  final  and  conclusive  on  all  persons,  subject  to  the 
provisions  hereinafter  contained/'  ''Provided  always —  Section 46. 
s.  46-— that  any  person  claiming  to  be  interested  in  any  trial  of  ariasuc 

at  law. 
(28)  Tbe  average  prescribed  by  s.  37. 
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1842.  lands,  or  in  the  tithes  thereof  if  ho  shall  be  dissatisfied  with 
any  such  decision  of  the  comtnisaoners  or  assistant  oom-> 
oussioner,  may,  if  the  yearly  ndue  of  the  payment  to  be 
made  or  wiUiholden  according  to  such  decision  shall  exceed 
.the  snmof  20/.y  cansean  action  to  be  brought  in  any  of  his 
majesty's  courts  of  law  at  Westminster  against  the  person 
in  whose  fiivour  such  decision  shall  haye  been  made,  within 
three  calendar  months  next  after  such  decision  shall  hare 
been  notified  in  writing,  in  such  manner  as  the  commis- 
sioners or  assistant  commissioner  shall  direct,  to  the  parlies 
interested  therein,  or  to  their  known  agents,  in  which  action 
the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such  dis- 
puted  right  may  be  tried ;  and  shall  proceed  to  a  trial  at 
law  of  such  issue  at  the  sittings  after  the  Term  or  at  the 
Assizes  then  next  or  next  but  one  after  such  action  shall 
have  been  commenced,  to  be  holden  for  the  county  within 
which  such  lands  or  the  greater  part  thereof  are  situated ; 
with  liberty,  nevertheless,  for  the  court  in  which  the  same 
shall  have  been  commenced,  or  any  judge  of  his  majesty's 
courts  of  law  at  Westminster,  to  extend  the  time  for  going 
to  trial  therein,  or  to  direct  the  trial  to  be  had  in  another 
county,  if  it  shall  seem  fit  to  such  court  or  judge  so  to  do ; 
And  every  defendant  in  any  such  action  shall  enter  an  ap- 
pearance thereto,  and  accept  such  issue;  but,  in  case  the 
parties  shall  differ  as  to  the  form  of  such  issue,  or  in  case 
the  defendant  shall  fail  to  enter  such  appearance  or  accept 
such  issue,  then  the  same  shall  be  settled  under  the  direc* 
tion  of  the  court  in  which  the  action  shall  be  brought,  or 
by  any  judge  of  his  majesty's  courts  of  law  at  Westminster, 
and  the  plaintiff  may  proceed  thereon  in  like  manner  as  if 
the  defendant  had  appeared  and  accepted  such  issue;  and 
the  parties  in  such  action  shall  produce  to  each  other  and 
their  respective  attomies  .or  counsd,  at  such  time  and  place 
as  any  judge  may  order  before  trial,  and  also  to  the  court 
and  jury  upon  the  trial  of  any  such  issue,  all  books,  deeds, 
papers,  and  writings,  terriers,  maps,  plans,  and  surveys  re« 
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iatiDg  to  the  matters  in  iaeue  in  their  respective  custody  or  .1842. 
power;  and  it  shall  be  lawful  for  the  judge  by  whom  any 
such  action  shall  be  tried,  if  he  shall  think  fit,  to  direct  the 
jury  to  find  a  yerdict,  subject  to  the  opinion  of  the  court 
upon  a  special  case;  and  the  verdict  which  shall  be  given 
in  any  such  action^  or  the  judgment  of  the  court  upon  the 
case  subject  to  which  the  same  may  be  givenj  shall  be  final 
and  binding  upon  all  parties  thereto,  unless  the  court 
wherein  such  action  shall  be  brought  shall  set  aside  such 
verdict  and  order  a  new  trial  to  be  had  therein,  which  it 
shall  be  lawful  for  the  said  court  to  do,  if  it  shall  see  fit: 
Provided  also,  that,  in  case  any  such  decision  shall  involve 
a  question  of  law  only,  and  the  parties  in  difference  shall 
be  agreed  upon  the  facts  relating  thereto,  and  whereon 
such  dedsion  shall  have  been  founded,  the  said  commis« 
sioners  or  assistant  commissioner,  at  the  request  of  the 
person  dissatisfied  (such  request  to  be  made  in  writing 
within  three  calendar  months  after  such  decision,  and  at 
least  fourteen  days'  previous  notice  in  writing  of  such  re* 
quest  to  be  given  in  like  manner  to  the  other  parties  in 
difference,  or  to  their  known  agents),  shall  direct  a  case  to 
be  stated  for  the  opinion  of  such  one  of  his  majesty's  courts 
of  law  at  Westminster  as  the  commissioners  or  assistant 
commissioner  shall  think  fit,  which  case  shall  be  settled  by 
them  or  him  or  under  their  or  his  direction  in  case  the  par* 
ties  differ  about  the  same,  and  may  be  set  down  for  argu- 
ment and  be  brought  before  the  court  in  Uke  manner  as 
other  cases  are  brought  before  the  court ;  and  the  decision 
of  such  court  upon  every  case  so  brought  before  it  shall  be 
binding  upon  all  parties  concerned  therein :  Provided  always, 
that,  after  such  verdict  given  and  not  set  aside  by  the  court^ 
or  after  such  decision  of  the  court,  the  said  commissioners 
or  assistant  commissioner  shall  be  bound  by  such  verdict  or 
decision;  and  the  costs  of  every  such  action,  or  of  stating 
such  case  and  obtuning  a  decision  thereon,  shall  be  in  the 
discretion  of  the  court  in  or  by  which  the  same  shall  be 
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decided^  wldch  may  order  the  same  to  be  taxed  by  tbe 
proper  officer  of  the  court;  and  the  like  execution  may  be 
had  for  the  same  as  if  such  costs  had  been  recoyered  upon 
a  judgment  of  record  of  the  said  court/' 

On  the  25th  January^  1840,  an  award  was  made  by  one 
of  the  assistant  tithe^commissioners,  under  the  statute* 
The  award  recited  the  proceedings  in  the  suit  in  which 
Ward  was  plaintiff,  and  John  Butler  Pomfiret,  Vii^^  Pom- 
fret,  and  Walter  Elphicke  defendants,  and  that, ''  by  reason 
of  such  suit,  and  of  the  disputes  and  differences  which  had 
arisen  and  then  existed  between  the  said  vicar  and  the 
landowners  of  the  said  parish  as  to  the  validity  of  the  said 
several  moduses,  the  making  of  the  award  had  been  hin- 
dered/' It  then  proceeded  as  follows : — ''  Now  know  ye 
that  I,  the  said  J.  M.  Herbert,  having  given  public  notice, 
according  to  the  provisions  of  the  said  act,  of  my  intention 
to  hear  and  determine  the  questions  raised  in  the  said  suit 
as  to  the  validity  of  the  said  several  moduses,  and  all  other 
matters  in  difference  whereby  the  making  of  such  award 
by  me  should  or  might  be  in  any  wise  hindered,  and  having, 
pursiiant  to  such  notice,  met  the  several  parties  interested 
at  the  Court  Hall  in  Tenterden  on  the  8th  and  9th  Oc- 
tob^  now  last  past,  and  having  heard,  examined,  and  con- 
sidered the  allegations,  proofs,  and  witnesses  made  and 
produced  before  me  by  the  respective  parties,  do  make  this 
my  deciBion  of  and  concerning  the  premises,  that  is  to  say : 
I  do  find,  adjudge,  and  determine  that  there  is  payable  to 
the  vicar  of  the  said  parish  for  the  time  being,  by  the  occu- 
piers of  the  said  lands  called  marshlandB,  a  modus  or  cus- 
tomary payment  of  Sd.  for  every  acre,  and  a  proportionate 
sum  for  any  quantity  less  than  an  acre  of  the  said  lands 
called  marshlands,  by  equal  half-yearly  payments,  at  Lady-« 
day  and  Michaelmas-Day,  or  as  soon  after  as  lawfully  de- 
manded, for  and  in  lieu  of  and  in  full  satisfaction  for  aU 
and  all  manner  of  tithes,  except  the  tithes  of  com,  hay, 
and  wood,  arising  and  accruing  upon  the  said  lands  called 
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marshlands :  And  I  do  fhrtker  find,  adjudge,  and  determine         1842. 
that  there  is  no  certain  or  defined  boundary  Kne  separating    gHooB»iDOE 
the  said  lands  called  uplands  from  the  said  lands  called  v* 

Wab.d 

towfdands ;  and,  by  reason  of  such  uncertainty  in  the  bound-  ^^  ^^^^  ^ 

aries  of  the  said  lands,  the  said  moduses  which  are  alleged  boundary  tepa- 

to  be  so  payable  as  aforesaid  in  lieu  of  the  vicarial  tithes  ttomtownkMdt. 

6i  the  said  lands  respectively  called  uplands  and  townlands, 

are  altogether  void  and  invalid :  And,  lastly,  I  do  hereby  vicar  entided 

find,  adjudge,  and  determine  that  the  vicar  of  the  said  %^^^^\  **' 

parish  for  the  time  being  is  entitled  to  render  of  all  and  all 

manner  of  tithes,  except  the  tithes  of  com,  hay,  and  wood, 

arising  and  accruing  upon  all  the  lands  of  the  said  parish 

except  the  aforesaid  lands  called  marshUmds!^ 

A  great  number  of  actions  were  brought  by  the  owners  Actiont  com- 
of  uplands  and  townlands  against  the  vicar,  and  by  the 
vicar  against  certain  of  the  owners,  by  way  of  appeal  from 
the  above  decision.  In  February,  1841,  issues  were  settled 
by  rule  of  court,  in  three  of  the  causes — ^in  Shoobridge  v» 
Ward,  as  to  ng^kmds — ^in  Wdd  v.  Ward,  as  to  townlands — 
and  in  Neal  v.  Ward,  as  to  upUmda  and  townlands :  it  was, 
however,  ultimately  arranged,  under  a  judge^s  order,  that 
Shoobridge  v.  Ward  and  Weld  v.  Ward  only  should  be  tried, 
and  that  verdicts  should  be  entered  in  all  the  other  actions 
according  to  the  decision  in  these  two. 

The  declaration  in  Shoobridge  v.  Ward  stated,  that  there-  issue  in  Shoo- 
tofore,  to  wit,  on  the  1st  October,  1889,  a  certain  discourse    "     ^' 


\  had  and  moved  by  and  between  the  plaintiff  and  the 
drfendant,  wherein  a  certain  question  then  arose,  whether, 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  had  been  and  there  was  within  the  parish  of 
Tenterden,  in  the  county  aforesaid,  a  certain  known  por- 
tion of  the  said  parish  consisting  of  lands  called  uplands, 
and  whether,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary^  down  to  the  time  when  the  vicarage  of  the 
said  parish  was  created  and  endowed,  there  was  paid  and 
payable,  and  of  right  ought  to  be  paid  and  payable  to  the 
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1842.        rector  of  the  said  parish  for  the  time  being  by  the  occu-* 
piers  of  the  said  lands  called  uplands^  by  eqnal  half-yearly 
payments^  at  Lady-Day  and  Michaelmas-Day  in  every  year, 
or  so  soon  after  as  lawfully  demanded^  the  district  modus 
or  customary  payment  of  4£f.  for  every  acre  of  such  lands 
occupied  by  such  occupiers,  the  homestead  and  garden  (if 
any)  being  induded  in  such  acreage,  for  and  in  lieu  of  and 
in  fuU  satisfaction  of  all  tithes  due  or  aUeged  to  be  due, 
except  of  com  and  hay,  and  whether,  from  the  time  when 
the  said  vicarage  was  created  and  endowed,  the  said  dis- 
trict modus  or  customary  payment  became,  and  ever  since 
has  been  and  now  is,  due  and  payable  in  like  manner  to 
the  vicar  of  the  said  parish  for  the  time  being ;  and  in  that 
discourse  the  plaintiff  then  and  there  asserted  and  aflSrmed, 
that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  had  been  and  there  was  a  certain  known 
portion  of  the  said  parish  consisting  of  lands  called  ttpbmdf, 
and  that,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  down  to  the  time  when  the  said  vicarage  of 
the  parish  of  Tenterden  was  created  and  endowed,  there 
was  paid  and  payable,  and  of  right  ought  to  be  paid  and 
payable,  to  the  rector  of  the  said  parish  for  the  time,  being, 
by  the  occupiers  of  the  said  lands  called  vplandi,  by  equal 
half-yearly  payments,  at  Lady-Day  and  Michaelmas-Day 
in  every  year,  or  as  soon  after  as  lawfully  demanded,  the 
district  modus  or  customary  payment  of  4</.  for  every  acre 
of  such  lands  occupied  by  such  occupiers,  the  homestead  and 
garden  (if  any)  being  included  in  such  acreage,  for  and  in 
lieu  of  and  in  full  satisfaction  for  all  tithes  due  or  alleged 
to  be  due,  except  of  com  and  hay ;  and  that,  from  the  time 
when  the  said  vicarage  was  created  and  endowed,  the  said 
district  modus  or  customary  yearly  payment  became  and 
ever  since  has  been  and  now  is  due  and  payable  in  like 
manner  to  the  vicar  of  the  said  parish  for  the  time  being : 
which  assertion  and  affirmation  of  the  plaintiff  the  drfend- 
ant  then  contradicted  and  denied,  and  then  asserted  and 


HILARY  TERM^  5  VICTORIA.  591 

afiirmed  the  contrary  thereof:  and  thereupon,  afterwards,  1842: 
to  wit,  on  the  day  and  year  aforesaid,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  had  then  paid 
to  the  defendant  the  sum  of  5/.  of  lawful  money  of  Great 
Britain,  he  the  defendant  promised  the  plaintiff  to  pay  him 
the  sum  of  10/.  of  like  lawful  money,  if  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary  there  had  been 
and  there  was  within  the  said  parish  a  certain  known  por« 
tion  of  the  said  parish  consisting  of  lands  called  uplands, 
and  if  firom  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  down  to  the  time  when  the  said  ricarage  of  the 
said  parish  of  Tenterden  was  created  and  endowed,  there 
liras  paid  and  payable,  and  of  right  ought  to  be  paid  and 
payable,  to  the  rector  of  the  said  parish  for  the  time  being 
l)y  the  occupiers  of  the  said  lands  called  uplands,  by  equal 
half-yearly  payments,  at  Lady-Day  and  Michaelmas-Day 
in  every  year,  or  as  soon  after  as  lawfully  demanded,  the 
district  modus  or  customary  payment  of  4d.  for  every  acre 
of  such  lands  occupied  by  such  occupiers  as  aforesaid,  the 
homestead  and  garden  (if  any)  being  included  in  such 
acreage,  for  and  in  lieu  of  and  in  full  satisfiEUStion  of  all 
tithes  due  or  alleged  to  be  due,  except  of  corn  and  hay, 
and  if  from  the  time  when  the  said  vicarage  was  created 
and  endowed  the  said  district  modus  or  customary  yearly 
payment  became  and  ever  since  has  been  and  now  is 
due  and  payable  in  like  manner  to  the  vicar  of  the  said 
parish  for  the  time  being :  and  the  plaintiff  in  fact  said, 
that,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  has  been  and  is  within  the  said  parish 
a  certain  known  portion  of  the  said  parish  consiBting  of 
lands  called  uplands,  and  that,  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  down  to  the  time  when 
the  said  vicarage  of  the  said  parish  of  Tenterden  was  created 
and  endowed,  there  was  paid  and  payable,  and  of  right 
ought  to  be  paid  and  payable,  to  the  rector  of  the  said 
parish  for  the  time  being  by  the  occupiers  of  the  said  lands 
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1842.  called  igila$kd$,  bj  equal  half-yearly  payments^  at  Lady-Day 
and  Michaelmas-Day  in  every  year,  or  as  soon  after  as 
lawfully  demanded,  the  district  modus  or  customary  pay- 
ment  of  4rf.  for  every  acre  of  such  lands  occupied  by  such 
occupiers  as  aforesaid,  the  homestead  and  garden  (if  any) 
being  included  in  such  acreage,  for  and  in  Ueu  of  and  in 
full  satia&ction  for  aU  tithes  due  or  aUeged  to  be  due,  ex- 
cept of  com  and  hay,  and  that,  from  the  time  when  the 
said  vicarage  was  created  and  endowed,  the  said  district 
modus  or  customary  yearly  payment  became  and  ever  since 
has  been  and  now  is  due  and  payable  in  like  manner  to  the 
vicar  of  the  said  parish  for  the  time  being;  whereof  the 
defendant,  on  the  day  and  year  aforesaid,  had  notice; 
whereby  he  the  defendant  then  became  liable  to  pay  and 
ought  to  have  paid  to  the  plaintiff  the  said  sum  of  10/. : 
Yet  the  defendant  had  dinegarded  his  promises,  and  had 
not  paid  any  of  the  same  monies,  or  any  part  there<tf :  To 
the  damage  of  the  plaintiff,  and  therefore  he  brings  suit, 
ftc. 
Plea.  Plea — that,  firom  time  whereof  the  memory  of  man  is 

not  to  the  contrary,  there  has  not  been  nor  is  there  within 
the  said  parish  a  certain  known  portion  of  the  said  parish 
consisting  of  lands  called  agriosub,  nor,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  down  to  the  time 
when  the  said  vicarage  of  the  said  parish  of  Tenterden  was 
created  and  endowed,  was  there  paid  and  payable,  nor  of 
right  ought  there  to  be  paid  and  payable,  to  the  rector  of 
the  said  parish  for  the  time  being  by  the  occupiers  of  the 
said  lands  called  agpiUrndB^  by  equal  half-yearly  payments,  at 
Lady-Day  and  Michaelmas-Day  in  every  year,  or  as  soon 
after  as  lawfully  demanded,  the  district  modus  or  custom* 
ary  pigrment  of  4tf .  for  every  acre  of  such  lands  occupied 
by  such  oocupiers,  the  homestead  and  garden  (if  any)  being 
indnded  in  such  acreage,  for  and  in  lieu  of  and  in  full 
satisftction  for  all  tithes  due  or  alleged  to  be  due,  except 
of  com  and  hay ;  nor  from  the  time  when  the  said  vicar* 
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age  was  created  and  endowed  did  the  sud  district  modus        1842. 
or  customary  yearly  payment  become^  nor  hath  it  ever    ^^i^^^^ 
since  been^  nor  is  it  now  due  and  payable  in  like  manner  v* 

to  the  vicar  of  the  said  parish  for  the  time  beings  in  mannet 
and  form  as  the  plaintiff  hath  aboye  in  the  said  declaration 
in  that  behalf  alleged — concluding  to  the  country.  Issue 
thereon. 

In  Wdd  V.  fVard  the  issue  was  the  same  as  the  above^  issue  in  Weid 
substituting  "  townlands"  for  "  uplands/'  and  6d.  as  the  ""'  ^^'^^ 
modus  instead  of  4d.  per  acre. 

The  issues  were  tried  before  Lord  Denman^  C.  J.^  at  the 
last  Spring  Assizes  for  the  county  of  Kent.  A  great  num- 
ber of  witnesses  were  called  on  the  part  of  the  plaintiff^ 
who  proved  that  the  parish  of  Tenterden  contained  three 
descriptions  of  land^  viz.  uplands^  townlands^  and  marsh- 
lands; that  tithes  in  kind  had  never  been  rendered  to  the 
vicar^  but^  in  lieu  thereof,  a  modus  or  customary  payment 
of  4£f.  an  acre  for  uplands,  6d.  an  acre  for  townlands,  and 
Sd.  an  acre  for  marshlands ;  and  that  there  was  a  natural 
boundary  distinguishing  the  marshlands  from  the  rest  of 
the  parish — ^a  difference  in  the  level,  and  also  in  the  cha- 
racter of  the  soil  and  herbage.  These  witnesses,  however, 
failed  in  proving  that  there  was  any  certain  known  bound- 
ary between  the  uplands  and  townlands,  though  some  of 
them  professed  to  be  able  to  distinguish  between  them  in 
each  individual  case.  With  respect  to  the  lands  in  the 
occupation  of  the  plaintiff  Shoobridge,  there  was  no  doubt ; 
part  was  marshland,, the  rest  upland. 

One  Exall,  who  had  been  since  the  year  1826  vestry  exeH's  evi- 
clerk  of  the  parish  of  Tenterden,  and  was  now  clerk  to  tha  ***"^*' 
guardians  of  the  Tenterden  Union,  stated,  that  in  1828,  he, 
in  pursuance  of  instructions  from  the  then  vicar,  prepared 
a  book  for  the  collection  of  the  vicarial  tithes,  containing 
the  name  of  the  several  occupiers,  the  quantity  and  descrip- 
tion of  land  held  by  each,  and  the  amount  of  charge  at  4rf., 
6d.,  and  Bd,  an  acre  respectively ;  that  he  prepared  a  simi- 
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lar  book  in  1829 ;  that  he  oollecsted  the  vicar's  tithes  in 
those  years  according  to  those  books ;  and  that  the  books 
were  prepared  from  verbal  instructions  received  firom  the 
vicar,  from  papers  by  which  the  collection  had  formeriy 
been  made,  and  from  the  rate-books  of  the  parish.  He 
was,  however,  unable  to  point  out  any  boundary  between 
the  uplands  and  the  townlands. 

A  great  number  of  receipts  were  also  put  in,  commenc- 
ing so  far  back  as  the  year  1685,  and  continued  down  to 
the  year  1829,  purporting  to  have  been  given  by  soooes- 
sive  vicars  to  occupiers  of  lands  in  the  parish  for  half- 
yearly  or  yearly  payments  in  lien  of  vicarial  tithes. 

It  was  also  proved,  by  the  production  of  one  of  the 
parish  books,  that,  in  the  year  1719,  the  parish  o£Bcers 
had  assessed  the  then  vicar,  the  Bev.  Robert  Turner,  in  the 
sum  <^40/.  per  annum  in  respect  of ''  an  annual  custome  of 
4d.  per  acre  for  y*  uplands,  6d,  per  acre  for  lands  called 
townlands,  and  Sd.  per  acre  for  marshhuaids,  in  lieu  of  small 
tythes  within  y*  parish  of  Tenterden,  paid  personally  to 
him  y*  said  Robert  Turner  as  vicar ;''  that,  upon  appeal 
by  the  vicar  against  this  assessment,  the  sessions  adjudged, 
"  that  the  said  Rob^  Turner  is  not  chaigeabJe,  and 
ordered  that  the  same  be  abated.'^ 

No  witnesses  were  called  on  the  part  of  the  defendant; 
but  it  was  contended,  that,  in  order  to  sustam  tbe  issue, 
the  plaintiff  was  bound  to  shew  that  there  was  a  cettam 
kmngm  portion  of  the  parish  consisting  of  lands  called  up- 
lands, in  respect  of  which  thero  had  immemorially  been 
paid  a  district  modus  or  annual  payment  of  4^/.  an  acre, 
that  is,  that  the  plaintiff  was  bound  to  shew  a  precise  ama 
ascertained  boundary  betwe^i  that  portion  of  the  parish 
which  was  upland  and  liable  to  the  payment  of  4d,  an  acre^ 
and  that  portion  which  was  townhmd  and  liable  to  the 
payment  of  6d.  an  acre,  and  that  it  was  not  enough  to 
shew  that  tli^  land  occupied  by  the  plaintiff  was  of  the 
former  description. 
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On  the  other  hand,  it  was  insisted  that  the  meaning  of        1842. 
the  issue  was  not  so  limited ;  but  that  it  was  enough  if  the    shoobeidob 
jury  were  satisfied,  from  the  evidence  laid  before  them,  that  <^- 

there  were  parts  of  the  parish  known  by  the  name  of  up-  Argument  for 
lands,  and  which  had  immemorially  paid  a  modus  of  4rf.  pi*^"^^^* 
an  acre;  and  that  the  plaintiff's  case  could  not  be  said  to 
have  failed  because  the  limit  or  boundary  could  not  be 
traced  with  such  a  degree  of  certainty  and  accuracy  as  to 
leave  no  doubt  as  to  the  position  of  any  portion  of  the 
parish — especially  as  it  had  been  proved  beyond  doubt  that 
the  lands  in  the  occupation  of  the  plaintiff  were  exclusively 
within  the  particular  districts  known  respectively  by  the 
names  of  uplands  and  marshlands. 

His  lordship  summed  up  the  case  to  the  jury  in  substance  Summing  up. 
as  follows : — ^The  question  presented  for  your  consideration 
is  twofold — first,  whether  there  is  a  certain  known  portion 
of  the  parish  of  Tenterden  subject  to  the  payment  of  M. 
an  acre  to  the  vicar — secondly,  whether  that  modus  exists. 
With  regard  to  the  latter  point,  there  is  little  room  for 
doubt  upon  the  evidence  that  has  been  laid  before  you. 
Bat,  as  to  the  first  point,  it  sqqbm  to  me  to  be  impossible 
for  you  to  say  that  the  plaintiff  has  suoceedeA  in  shewing 
that  the  uplands  form  any  certain  knowm  dktriet  within  the 
parish.  The  question  is  not  between  the  marshlands  and 
itpUmds,  for,  they  distinguish  themselves  by  nature;  a  sur- 
veyor looking  at  the  soil  would  know  the  one  fi*om  the 
oilier,  or,  at  all  events,*'geol9gi«ta  would  be  able^&t  once  to 
decide  the  qnestioA-"*4;her6  m  »  uMurfced  natura}  distinction 
hetween  th^R.  -  Here>  iiowGyfir^  the  uplands  m  question 
are  thervplaoids  that-^ay  4dL  an  aere.  The  whole  of  the 
piriali  tiiiKt  4s  Bot  marsUand  ai  dtaeabedies  fiplend,  but  a 
particular  district  oc-^^porlkm'^  the  •upltttfU>'>are  called 
townlands;  and  theditttulty  is,  to  distinguish  between 
that  portion  ef  the  uplands  which  pays  the  modus  of  4£f. 
an  lusre,  and  that  other  portion  (the  townUinda)  which  pays 
6d.    It  appears  to  me  that  there  is  an  utter  fiedlure  of  all 
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<  1842.  attempt  to  distinguish  by  natural  qualities  one  portion  of 
the  uplands  from  the  other  portion^  even  from  the  acddent 
of  situation ;  for,  as  to  what  we  have  heard  of  "  accommo-^ 
dation  lands/'  I  cannot  conceive  anything  more  vague  and 
less  capable  of  forming  a  rule  for  ascertaining  what  should 
be  called  townlands.  I  can  discover  no  means  of  making 
this  distinction,  except  by  drawing  some  boundary  line. 
If  you  are  satisfied  that  there  is  no  boundary  line  that  can 
be  found  (that  is,  by  facts,  and  not  by  speculation),  I  know 
not  how  it  is  possible  for  you  to  say  that  you  have  disco- 
vered a  certain  known  district  called  the  ''uplands'*  paying 
the  modus  of  4sd.  an  acre.  With  respect  to  Exall's  evidence; 
what  means  of  information  has  he  upon  this  subject 
which  he  did  not  possess  in  the  years  1828  and  1829?  yet, 
in  those  years,  when  he  was  employed  to  collect  for  the 
then  vicar,  when  it  was  his  duty  to  ascertain  the  boundary 
perfectly,  and  to  receive  payments  for  the  lands  according 
as  they  lay  within  the  one  district  or  the  other,  there  was, 
it  seems,  a  doubt  as  to  two  hundred  acres,  it  being  impos- 
sible to  decide  with  any  reasonable  degree  of  certainty 
whether  they  properly  belonged  to  the  one  district  or  the 
other.  And  the  evidence  of  the  surveyors  does  not  tend 
to  remove  the  doubt.  It  might  be  a  question,  under  par- 
ticular circumstances,  whether  there  is  not  enough  ascer- 
tained to  fix  individuals  in  the  exempted  district;  but  that 
is  not  the  question  here ;  the  question  submitted  to  you, 
is,  whether  there  is  a  certain  known  portion  of  Tenterden 
parish  called  the  uplands,  which  pays  a  modus  of  4rf.  an 
acre.  I  am  at  a  loss  to  find  the  evidence  that  proves  that 
to  you.  I  do  not  see  how,  upon  any  reasonable  construc- 
tion of  those  words — a  certain  known  portion  of  the  pariah, 
bearing  a  certain  name,  and  liable  to  a  certain  payment — 
it  is  possible  to  answer  that  question  in  the  afiirmative. 

The  jury  returned  a  verdict  for  the  defendant :  and  the 
like  verdict  was  taken,  by  consent,  in  the  case  of  JFddr. 
Ward. 
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JVUde,  Seijeant>  in  Easter  Term  last^  obtained  a  rule  1842. 
nisi  in  each  case  for  a  new  trials  on  the  grounds  of  mis- 
direction and  that  the  verdict  was  against  evidence. — He 
submitted  that  the  whole  effect  of  the  issue  had  been  mis- 
understood :  it  was  not  to  try  the  boundaries,  which  would 
be  the  duty  of  the  tithe  commissioner,  but  simply  to  ascer- 
tain whether  there  were  certain  known  portions  of  the 
parish  for  which  certain  rates  of  payment  had  from  time 
immemorial  been  paid  in  lieu  of  vicarial  tithes.  He  cited 
Maddism  v.  Nuttall,  3  M.  &  P.  544,  6  Biug.  226. 

Bompas  and  Siqfhen,  Serjeants,  in  Trinity  Term,  shewed 
cause. — ^The  question  was  properly  left  to  the  jury :  they 
.  were  told,  in  substance,  that  it  was  incumbent  on  the 
plaintiff  to  shew  by  distinct  evidence  that  there  was  a  dis- 
trict or  tract  of  land  in  the  parish  that  was  known  as  town- 
land,  as  contradistinguished  from  the  rest  of  the  uplands. 
ICoUman,  J. — The  claim  being  for  an  acreage,  is  it  neces- 
sary that  the  evidence  should  be  so  precise  ?]     A  district 
modus  can  never  be  established  whilst  there  exists  a  doubt 
as  to  any  part  of  the  lands  to  which  it  applies.     In  the 
case  of  a  parochial  modus,  it  cannot  be  material  to  shew 
the  boundaries  of  the  parish :  but  the  case  of  a  district, 
farm,  or  estate  modus  is  different :  it  is  the  nature  of  such 
a  claim  to  withdraw  from  the  whole  parish  a  certain  por- 
tion; and  if  such  a  modus  be  set  up  against  the  clergy- 
man's right  to  tithe,  it  must  be  established  against  him  by 
clear  and  unequivocal  proof:  he  is  not  to  be  left  in  doubt 
as  to  the  particular  land  to  which  the  modus  applies.     In 
Scott  V.  AUgood,  4  Gwillim's  Tithe  Cases,  1869,  Eyre,  C.  B., 
says:  ''This  is  not  a  parochial  modus,  nor  anything  like  it. 
It  is  essential,  when  this  sort  of  modus  is  established,  that 
the  rector  should  know  what  are  the  particular  lands 
covered  by  it.     He  will  not  know  where  to  resort  even  for 
the  payment  of  the  modus,  unless  he  knows  what  lands 
are  covered  by   it."      [Coltman,   J. — That  was  ^  farm 
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1842.  modus.  Maule,  J. — Is  there  any  anthority  to  shew  that 
a  party  setting  up  a  modus  of  this  kind  is  bound  to  prove 
a  precisely  defined  boundary  as  to  the  whole  district?]  In 
Wood  V.  fFray,  2  Eagle  ft;  Younge,  436,  3  Anstr.  836, 
moduses  being  laid  for  certain  lands,  consisting  of  a  speci- 
fied number  of  acres,  as  parcel  of  an  antient  farm  within 
the  township  of  A.,  without  giving  any  particular  descrip- 
tion of  the  lands,  or  naming  the  parcels,  or  describing  thq 
boundaries,  and  without  describing  the  antient  fiirm,  or 
its  boundaries,  was  overruled  for  uncertainty.  Lord  Chief 
Baron  Macdonald  there  says  :  "  There  must  be  such  rea- 
sonable precision  in  the  description  as  would  enable  a 
sheriff  to  give  possession  of  the  closes.  Would  this  de* 
scription  be  sufficient  for  that  purpose?  No  issue  could 
be  directed  upon  this  defence.  The  issue  as  in  general  in 
the  words  or  nearly  in  the  words  of  the  answer ;  but  here 
there  is  no  description  at  all  of  the  place  covered  by  the 
modus.  There  is  nothing,  therefore,  to  try  by  an  issue. 
Where  there  is  an  inaccuracy  in  the  answer  in  describing 
the  defence,  an  indorsement  on  the  postea  may  remedy 
the  error :  here  the  description  is  totally  wanting;  an  in- 
dorsement therefore  could  not  assist  the  case/'  So,  in 
Croft  V.  Ayer,  8  Eagle  ft;  Younge,  1361,  4  Wood's  Deer. 
361,  Ghvill.  1825,  it  is  laid  down,  that,  where  moduses  are 
alleged  to  be  payable  for  several  distinct  species  of  lands, 
the  lands  should  be  clearly  and  distinctly  described  in  the 
answer,  or  the  court  cannot  direct  issues.  And  in  Gtfli- 
irand  v.  Scotaon,  3  Eagle  ft;  Younge,  839,  4  Price,  267, 
1  Wils.  Exch.  Rep.  113,  1  Dan.  27,  it  was  held  that  a 
modus  cannot  be  pleaded  as  covering  a  certain  demesne  of 
which  the  farm  for  which  the  tithes  are  demanded  is  par- 
cel, unless  the  metes  and  bounds  of  the  demesne  or  of  the 
farm  be  set  out  or  distinguished ;  and  that,  though  less 
strictness  is  reqtured  in  an  answer  than  in  a  bill  by  which 
a  farm  modus  is  set  up,  yet  the  lands  covered  by  the 
modus  must  be  so  described  that  they  may  be  known  with 
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certainty.  Lord  Chief  Baron  Richards  there  aaid :  **  The  1842, 
defendant  has  set  np  a  modus  by  way  of  defence  to  this 
bill  for  tithesj  of  409.  a  year^  said  to  be  payable  for  certain 
demesne  lands  called  Astley  Hall  Demesne,  of  which  the 
defendant's  farm  is  stated  to  form  a  part.  In  support  of 
the  modus  there  was  certainly  much  evidence  offered  of 
the  payment  of  it,  and  of  non-peroeption  of  tithes  in  kind, 
for  a  great  length  of  timej^  though  that  evidence  applied 
sometimes  to  the  whole  estate,  and  sometimes  to  this  farm 
only.  An  objection  was  taken  to  the  manner  in  which  the 
modus  is  pleaded ;  and  certainly,  it  being  stated  to  be  ap- 
plicable to  the  general  estate,  and  not  to  this  particular 
farm,  there  ought  to  have  been  some  more  intelligible  de- 
scription given  of  the  property  to  which  the  modus  is  ap- 
plicable. If  it  had  applied  to  this  farm  only,  the  descrip- 
tion of  it  would  have  been  sufficient ;  but  it  goes  mueh 
beyond  that,  for  it  is  said  to  apfdy  to  the  whole  of  Astley 
Hall  Demesne;  and,  with  respect  to  that,  there  is  no 
statement  of  metes  and  bounds  of  any  kind,  or  anything 
to  shew  the  clergyman  the  situation  and  extent  of  the 
place  claiming  the  protection  of  the  modus.  If,  therefore, 
it  be  applicable  to  a  larger  estate,  the  description  of  the 
part  claiming  under  the  exemption  of  the  whole  is  not 
sufficient;  for,  notwithstanding  so  much  exactness  of  de- 
scription is  not  necessary  in  an  answer  as  would  be  re- 
quired in  a  bill,  yet  it  must  necessarily  state  something  by 
way  of  description  of  the  particular  lands  claiming  to  be 
covered  by  the  modus  set  up:  but  here  there  is  nothing  of 
that  sort  stated,  and  it  is  impossible  to  apply  the  evidence 
so  as  to  supply  that  deficiency.  The  short  objection  is, 
that  you  cannot  plead  a  modus  as  covering  a  certain  dis- 
trict, not  described  by  its  metes  and  bounds,  and  then  say 
that  the  defendant's  lands,  which  are  also  not  described  by 
metes  and  bounds,  are  part  of  such  district.''  In  Rudd  v. 
Cftampion,  1  Younge,  178,  the  defendants,  who  had  pleaded 
certain  farm  moduses,  in  lieu  of  the  tithes  of  their  respec- 
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1842.  tiye  faiims^  pvoved,  by  a  series  of  terriers  and  idcars'  re* 
ceipts,  the  payment  and  acceptance  for  about  a  century 
back  of  tbe  sereral  sums  alleged  by  them  to  be  moduses, 
in  satisfaction  of  the  tithes  of  lands  called  in  the  terriers  and 
receipts  by  the  same  names  as  the  farms  of  the  defendants; 
and  also  proved  that  tithes  in  kind  had  never  been  paid  or 
demanded  for  such  lands :  but,  the  defendants  not  having 
by  their  answers,  nor  by  evidence,  distinctly  described  and 
ascertained  the  boundaries  of  their  respective  farms,  it  was 
held  that  the  defence  of  modus  could  not  be  supported. 
With  respect  to  the  case  of  Sudd  v.  Wright ,  1  Younge,  147, 
which  will  probably  be  relied  on  for  the  plaintiiF,  the  result 
of  it  is,  that  the  judge  in  Equity  will  not  overrule  a  modus 
on  account  of  a  slight  inaccuracy  not  involving  the  land  of 
the  party  before  him,  but  will,  if  required,  send. it  to  a 
jury  to  resolve  the  doubt.  The  modus  being  in  the  nature 
of  an  exception,  he  who  sets  it  up  must  prove  it  as  alleged. 
[ErsHne^  J. — Do  you  contend  that  the  whole  district  must 
lose  the  benefit  of  the  modus,  because  there  is  a  failure  of 
proof  as  to  a  small  portion  of  it  ?]  It  is  not  necessary  to 
urge  the  argument  to  that  extent :  it  is  enough  to  say, 
that,  upon  this  issue,  the  plaintiff  was  bound  to  shew  that 
there  was  a  substantiaUy  ascertained  boundary,  or  a  cer* 
tain  knoum  guantiiy  comprised  within  the  district.  In 
Maddism  v.  NuttaU,  3  M.  &  P.  544,  6  Bing.  226,  the  ques- 
tion of  boundary  was  treated  as  a  question  for  the  jury. 
It  must  be  borne  in  mind  here  that  this  is  not  a  question 
between  the  vicar  and  a  particular  occupier,  but  between 
the  vicar  and  all  the  occupiers  of  the  parish :  it  is  not 
enough,  therefore,  to  shew  that  the  case  of  an  individual 
occupier  the  position  and  quality  of  whose  land  is  ascer- 
tained, is  not  affected  by  an  uncertainty  in  the  general 
boundary. 

Wilde  and  Channell,  Serjeants  {BramweU'WBB  with  them), 
in  support  of  the  rules. — The  evidetice  clearly  proved  the 
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plaintiff's  cflse^  and  ought  to  have  been  left  to  the  jury,       1842. 
instead  of  being,  as  it  was  in  effect,  withdrawn  from  them ;   shoobridgb 

the  Lord  Chief  Justice  telling  them  that  there  was  an  «• 

_  ._  -    _  ,         ,  Ward. 

Utter  failure  of  the  attempt  to  prove  that  there  was  a  cer- 
tain known  portion  of  the  parish  consisting  of  lands  called 
uplands.  The  evidence  shewed  that  successive  vicars  had 
for  more  than  a  century  received  in  lieu  of  tithes  4d.,  6d,, 
and  Bd.  an  acre,  for  uplands,  townlands,  and  marshlands; 
and  specific  lands  were  pointed  out  by  the  several  witnesses 
as  uplands.  The  argument  on  the  part  of  the  defendant, 
is,  that,  in  the  absence  of  proof  of  a  defined  boundary 
between  the  uplands  paying  4d.  an  acre  and  the  town- 
lands,  the  plaintiff  has  failed  to  prove  that  there  is  any 
known  portion  of  the  parish  passing  under  the  denomina- 
tion of  uplands.  If  this  argument  were  correct,  it  would 
follow  that  a  failure  of  proof  as  to  a  single  acre  would  de- 
stroy the  modus  altogether.  In  Maddison  v.  Nutiatt,  3  M. 
fr  P.  544,  6  Bing.  226,  the  defendant,  to  an  action  of  debt 
for  not  setting  out  tithes  of  hay,  pleaded  an  antient  modus 
or  customary  payment  of  2d.  per  acre  for  every  acre  of  mea- 
dow land  lying  in  a  division  of  the  parish  called  the  higher 
side  of  the  parish,  and  Id.  per  acre  for  every  acre  of  meadow 
lying  in  the  division  of  the  parish  called  the  lower  side,  and 
averred  that  the  locus  in  quo  was  in  the  higher  side.  At 
the  trial,  contradictory  evidence  was  given  as  to  the  bound- 
ary line  between  the  higher  and  lower  sides  of  the  parish^ 
as  it  had  occasionally  been  varied  by  the  removal  of  old 
fences  and  by  new  inclosures :  but  it  was  proved  that  the 
dose  from  which  the  plaintiff  claimed  to  take  the  tithes  in 
question  was  within  the  higher  division  :  and  a  verdict  wa^ 
found  for  the  defendant.  Upon  a  motion  for  a  new  trials 
on  the  ground,  amongst  others,  that  the  defendant  had 
failed  to  prove  the  precise  boundary  between  the  two  divi- 
sions, Tindal,  C.  J.,  said :  "Whether  or  not  those  dirisions 
had  been  established  was  a  question  expressly  for  the  jury. 
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1842.  Eridence  wftB  adduced  to  shew  that  the  division  in  which 
the  defendant's  close  was  situate  had  for  a  length  of  time 
heen  designated  as  being  within  the  higher  side  or  division. 
Several  of  the  parish  rates  were  produced^  in  which  the 
higher  and  lower  divisions  were  expressly  mentioned^  and 
these  were  also  submitted  to  the  observation  of  the  juiy. 
It  appeared  that  of  late  years  there  had  been  inclosures 
made  and  fences  set  up  in  the  exact  line  of  the  old  bound- 
ary^ and  that  in  some  instances  closes  had  been  changed 
firom  the  higher  to  the  lower  division ;  but  that  was  no 
reason  for  destroying  the  modus.  Stilly  however^  the  ques- 
tions for  the  jury  were,  whether  they  were  satisfied  that 
there  was  a  higher  division  of  the  parish  to  which  the 
modus  sought  to  be  established  by  the  defendant  applied, 
and  whether  such  usage  could  be  defeated  by  the  mere  al- 
teration offences ;  and  it  was  proved  beyond  a  doubt  that 
the  close  in  question  was  on  the  higher  side,  or  within  the 
higher  division  of  the  parish.  If,  therefore,  this  cause  were 
to  go  down  again,  I  do  not  think  that  it  could  be  left  to 
the  jury  in  any  other  terms  as  far  as  regards  this  ques- 
tion :  and  I  am  not  prepared  to  say  that  I  am  dissatisfied 
with  their  verdict.^'  That  Case  is  a  strong  authority  for  the 
plaintiff:  the  difficulty  of  proving  the  precise  boundary 
line  was  held  to  be  immaterial,  there  being  no  doubt  as  to 
the  defendants  land.  None  of  the  cases  cited  (br  the  d^ 
fendant  tend  to  sustain  the  proposition  that  the  validity  of 
an  acreage  modus  can  be  at  all  affected  by  the  party's  in- 
ability to  prove  with  perfect  accuracy  the  boundary  line  of 
the  district  over  which  it  extends,  or  whether  some  other 
person's  land  is  or  is  not  comprised  within  it.  And  Ibsdd 
V.  Wright y  1  Tounge,  147,  is  an  authority  to  the  contraiy. 
There,  in  a  suit  for  tithes,  the  defendants  alleged  that  their 
several  farms  formed  parts  of  a  district  of  land  of  consider- 
able extent,  for  which  a  district  modus  was  payable  in  lieu 
of  tithes.    The  defendants  by  their  answers,  and  in  sche* 
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dules  and  maps  annexecl  thereto^  stated  and  described  the  1842. 
boundaries  and  abuttals  of  the  district  of  land,  and  also  of 
their  several  farms  as  comprehended  within  that  district. 
Witnesses  were  examined  with  reference  to  the  boundariesi 
who  proved  the  general  accuracy  of  the  maps  annexed  to 
the  answers  of  the  defendants,  but  deposed,  that,  to  their 
belief,  three  small  doses  of  land  (no  part  of  the  farm$  of 
any  of  the  defendants)  which  were  stated  by  the  maps  to  be 
within  the  district,  were  not  in  fact  within  it :  and  it  was 
held  that  this  discrepancy  was  not  sufficient  to  destroy  the 
modus.  In  giving  judgment.  Lord  Chief  Baron  Alexander, 
after  going  through  the  evidence  as  to  the  payment  of  the 
modus,  says:  ''The  first  and  most  extensive  question  re« 
gards  a  district  called  Ghreat  Hodsock,  containing  about 
2250  acres.  The  farm  of  the  defendants  Wright  and  Ward, 
consisting  of  about  371  acres,  is  situated  in  this  district ; 
so  also  is  the  farm  of  the  defendant  Coupe,  consisting 
of  about  213  acres.  The  defendant  Ann  Chambers  also 
occupies  a  considerable  number  of  acres  lying  dispersed 
within  the  same  district;  and  the  defendant  Homcastle 
also  occupies  a  very  considerable  farm,  part  of  which  is 
averred  to  be  within  the  same  district.  All  these  defend- 
ants plead  the  modus  to  which  I  have  alluded :  it  is  a  pay- 
ment of  98.  4d.  payable  to  the  vicar  at  Lady-Day  in  lieu  of 
all  the  small  tithes  except  wool  and  lambs.  It  is  said, 
that,  when  a  farm  modus,  or  an  estate  modus,  or  a  district 
modus  is  pleaded,  the  defendant  must  shew  accurately  the 
boundaries  of  the  land,  and,  if  he  does  not,  that  his  plea 
must  fail,  because  the  clergyman  is  entitled  to  know  on 
what  lands  his  demand  is  charged.  To  a  certain  extent 
this  is  undoubtedly  true.  In  order  to  ascertain  what  effect 
this  rule  should  have  in  the  present  instance,  I  must  state 
the'  view  I  take  of  the  facts.  In  the  first  place,  the  de^ 
fendants  interested  in  this  question  agree  in  their  several 
answers  in  giving  with  entire  distinctness  the  same  limits 
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1842.        and  boundaries  to  Great  Hodsock.    Three  witnenea  only 
8eem'  to  be  examined  as  to  these  boundaries.    They  de- 
scribe the  bonndaries  by  reference  to  hedges,  to  bnshes,  to 
banks,  and  to  the  possessions  of  particular  persons,  which 
are  not  laid  down  in  the  maps,  and  of  which  nothinginthe 
evidence  gives  me  a  full  and  dear  conception.    The  three 
witnesses  are,  Hickson,  Foster,  and  Netdeship.   It  appears 
to  me  to  be  the  fidr  result  of  Foster's  evidence  that  a  place 
called  Duck«pools  is  not  within  the  limits  of  Great  Hod- 
sock,  though  the  defendants  represent  it  tobe  within  that  dis- 
trict :  and  the  result  of  Nettleship's  testimony,  is,  that  he 
doubts  whether  two  closes  at  the  North  East  comer  of  the 
district,  marked  in  the  map  199  and  200,  ought  to  be  laid 
down  as  within  the  district :  they  are  so  laid  down  by  the 
defendants.     It  does  not  appear  distinctly  of  how  many 
Bcre»  these  particular  parcels  consist;  but  it  seems  to  me 
sufficiently  manifest  that  they  bear  a  very  small  propor- 
tion to  the  whole  district,  which  is  composed  of  2250  acres. 
I  am  also  quite  satisfied  that  the  whole  of  Wood's  fisurm, 
the  whole  of  Mrs.  Chambers's  occupation,  and  that  part  of 
Homcastle's  farm  laid  down  in  the  map  as  being  within 
Great  Hodsock,  are  so  in  fact.      The  doubts,  therefore, 
which  may  be  raised  respecting  the  boundaries  of  the  dis- 
trict, do  not  directly  affect  any  land  occupied  by  am/  of  the  . 
defendants  in  this  cause.    The  question  which  I  have  put 
to  myself,  is,  whether  the  rule  that  has  been  referred  to  is 
so  unbending,  that,  when  all  the  defendants  on  their  oaths 
give  a  distinct  and  intelligible  account  of  the  boundaries 
and  represent  particular  boundaries  to  be  the  true  bound- 
aries of  the  district,  and  a  small  part  (the  tithes  of  which 
are  not  now  in  question)  is  withdrawn  by  one  witness,  and 
a  doubt  is  expressed  respecting  another  part  (together 
being  of  small  amount,  and  also  not  implicated  in  the  pre- 
sent question),  this  discrepancy  is  sufficient  to  destroy  the 
modus  which  extends  over  so  great  a  tract  of  land.   I  have 
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no  right  to  give  entire  credit  to  Foster's  opinion,  and  to        1842, 
adopt  it  as  conclusive.    I  have  as  little,  right  to  decide 
Nettleship's  doubts  in  the  negatiye,  and  to  consider  them 
as  conclusive.     If  the  law  were,  that  the  slightest  mistake 
in  the  description  of  the  boundaries  of  a  district  was  fatal 
to  a  modus,  I  should  be  bound,  upon  the  state  of  the  evi- 
dence in  this  cause,  as  it  appears  to  me,  to  have  the  opinion 
of  a  jury  as  to  the  accuracy  of  the  maps  and  the  descrip-» 
tions  in  the  answers.     The  evidence,  taken  altogether, 
comes  near  enough  to  the  description  given  to  entitle  the 
defendants  to  have  the  matter  ascertained  in  that  mode  of 
trial  which  is  best  calculated  for  the  purpose.      Several 
cases  have  been  cited  to  support  the  objection  founded  on 
the  supposed  inaccuracy  in  the  statement  of  the  boundaries. 
They  appear  to  be,  in  general,  cases  in  which  no  descrip- 
tion at  all  was  given  by  the  defendants.    The  language  of 
the  court  is,  that  such  a  description  must  be  given  as  would 
enable  the  sheriff  to  deliver  possession.     In  this  case  such 
a  description  is  given.    The  objection  is  of  another  kind  : 
it  is,  that,  in  describing  a  very  large  district,  some  wit- 
nesses do  not  exactly  concur  in  that  description ;  all  the 
witnesses  agreeing  that  the  farms  in  question  are  within  that 
district.    It  appears  to  me  that  the  evidence  was  more 
accurate  than  was  to  be  expected,  and  that  I  have  no  right 
on  that  principle  to  overrule  this  modus.''      Applying  to 
the  cases  now  under  consideration  the  principles  there  laid 
down,  the  evidence  clearly  established  the  issues  in  favour 
of  the  plaintiffs,  and  consequently  the  direction  of  the  Lord 
Chief  Justice  was  erroneous. 

Cur.  adv.  vult. 

TiNBAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
These  were  issues  directed  by  this  Court  under  the  tithe 
commutation  act,  6  &  7  Will.  4,  c.  71,  in  which  the  ques- 
tions raised  for  the  jury  were — ^first,  whether  there  was  a 
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1842.  certain  known  portion  of  the  parish  of  Tenterden  ooDmating 
of  lands  called  nplanda,  and  whether  there  was  an  imme- 
morial district  modus  or  customary  payment  of  4d.  per  acre 
in  lien  of  vicarial  tithes  of  those  lands— and,  secondly,  a 
similar  question  as  to  lands  caUed  townlands,  and  a  dis- 
trict modus  or  customary  payment  ofM.  per  acre  in  respect 
of  those  lands.  The  jury  having  found  their  verdict  on  each 
of  these  issues  for  the  defendant,  application  has  been 
made  to  us  in  both  cases  for  a  new  trial,  on  the  ground 
that  the  learned  judge  who  tried  the  cause  misdirected 
the  jury,  and  also  that  the  verdict  was  against  the  evi- 
dence. 

These  issues  arose  out  of  a  claim  set  up  by  the  parish- 
ioners, that  all  the  lands  in  the  parish  had  been  imme- 
morially  exempted  firom  payment  of  vicarial  tithes  in  kind, 
and  that  the  vicar  was  entitled  in  lieu  thereof  to  a  certain 
modus  or  customary  payment  per  acre,  varying  in  amount 
according  as  each  parcel  of  land  belonged  to  three  known 
descriptions  of  land  within  the  parish.  It  was  alleged  that 
the  parish  consisted  of  two  descriptions  of  land  plainly 
distinguishable  firom  each  other  by  their  position  and 
quality,  namely,  marshlands  and  uplands,  and  that  the 
marshlands  had  always  paid  a  modus  of  8d.  per  acre. 
This  was  admitted  by  the  vicar,  and  so  found  by  the  tithe 
commissioner ;  and,  as  to  that  portion  of  the  parish,  there  is 
no  dispute.  But  it  was  further  alleged  by  the  parishioners, 
that,  of  the  remainder  of  the  parish,  one  portion  had  been 
immemorially  known  by  the  name  of  townlands,  and  had 
paid  6d.  per  acre  in  Ueu  of  tithes,  and  the  remainder  by 
the  name  of  uplands,  and  had  paid  4d.  per  acre;  both 
being  clearly  distinguishable  firom  the  marshlands  by  their 
position  and  quality,  but  not  distinguishable  firom  each 
other  by  any  natural  mark  or  boundary;  and  it  was  ad- 
mitted that  the  extent  of  each  could  only  be  ascertained 
by  evidence  of  reputation  and  of  the  customary  payment 
immemorially  made  in  respect  of  each. 
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It  was  under  these  cmmmstaiioes  that  the  present  issues  1S42. 
were  directed ;  and  the  point  which  we  intended  should 
have  been  submitted  to  the  jury^  and  which  we  thought  at 
the  time  the  form  of  the  issue  was  capable  of  raising,  was, 
whether  it  appeared  to  the  jury,  either  by  reputation  or 
other  evidence,  that  there  were  parts  of  the  parish,  either 
lying  together  or  separated  from  each  other  and  insukted, 
known  by  the  name  of  townlands,  and  which  from  time 
immemorial  had  paid  a  modus,  not  as  a  farm  modus, 
but  a  district  modus,  of  6d.  per  acre  :  for,  if  such  should 
be  the  opinion  of  the  jury,  it  appeared  to  us  that  such 
lands  might  well  be  held  to  constitute  a  certain  known 
portion  of  the  parish,  and  that  no  objection  could  be  made 
to  such  construction,  either  on  the  ground  of  their  being 
disjoined  from  each  other  and  lying  in  different  directions 
from  the  town,  nor,  again,  because  no  certain  and  definite 
limit  or  boundary  could  be  traced,  so  that  all  the  lands 
which  fell  within  such  limit  or  boundary  were  to  be  con- 
sidered as  townlands,  and  all  which  lay  without  it  as  up- 
lands ;  for,  if,  in  various  parts  of  the  parish,  some  parti- 
cular lands  were  shewn  to  have  been  known  as  townlands 
from  the  earliest  time,  and  their  several  limits  to  be  as- 
signable, and  the  modus  of  6d.  per  acre  to  have  been  paid 
in  respect  of  them,  it  appeared  to  us  that  they  ought  not 
to  lose  the  character  and  description  of  townlands  merely 
because  the  limit  or  boundary  of  other  lands  claiming  also 
to  be  townlands  was  left  in  doubt  or  uncertainty.  As,  if, 
for  example,  the  claim  had  been  made  in  respect  of  five 
hundred  acres  within  the  parish,  belonging  to  different 
occupiers,  as  being  townlands,  and  the  situation  and  limits 
of  part  only  of  this  quantity  were  proved  to  the  satisfiic- 
tion  of  the  jury,  but,  as  to  the  other  part,  was  left  in 
doubt  and  obscurity,  we  thought,  and  still  think,  the  af- 
firmative of  the  issue,  viz.  that  there  was  a  certain  known 
portion  of  the  parish  called  townlands,  might  properly  be 
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1842.  found  by  die  jmy.  If  we  pot  the  cate  that  the  issue  had 
been  whether  lands  were  within  a  certain  known  hamlet, 
being  part  of  a  parish,  and  had  paid  a  certain  modos  per 
acre,  although  the  boundary  line  of  the  hamlet  might  in 
some  parts  be  indistinct  or  altogether  uncertain,  yet,  if 
there  were  some  lands  which  were  clearly  and  beyond  all 
contradiction  within  the  hamlet,  we  cannot  but  think  the 
jury  might  be  satisfied  of  the  fiict  with  respect  to  those 
lands.  In  fiict,  the  question  in  this  case  is,  not,  whether 
any  particular  man's  land  was  within  the  portion  of  the 
parish  called  townlands  (supposing  such  portion  to  exist), 
for,  thai  would  be  a  question  for  the  commissioner  to  de- 
cide when  the  claim  is  made  before  him,  but,  whether 
there  is  any  such  portion  of  the  parish  at  all. 

It  appears  therefore  to  us  that  the  attention  of  the  jury 
has  not  been  called  to  the  precise  point  for  which  the  issue 
was  intended;  though,  undoubtedly,  the  issue  is  so  framed 
as  to  be  open  to  the  interpretation  given  to  it  by  the 
learned  judge  at  the  trial,  and  which  certainly  is  not  an 
unreasonable  interpretation.  Without  anticipating  what 
the  verdict  of  the  jury  will  be  when  the  issue  is.  explained 
to  them  in  the  manner  we  have  above  expounded  it,  we 
think  the  plaintiffs  in  the  respective  causes  are  entitled  to 
have  the  opinion  of  a  jury  upon  the  issue  when  accom- 
panied with  that  explanation. 

Rule  absolute. 
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1842. 

In  re  Robert  Sutherland.  Mot,  (ay, 

L  HE  defendant,  being  in  the  custody  of  the  sheriff  of  a  defendant  in 
Middlesex  on  a  writ  of  capias  utlagatum  at  the  suit  of  theriffona^ca- 
Stultz  and  others,  was  brought  into  court  by  the  sheriff  f,*"n"^\*//t™ 
in  pursuance  of  a  writ  of  habeas  corpus  cum  cau8&,  and  writ  of  habeas 

,         ,  .        ,  ,  .  i.    1  .  .  corpus  in  order 

prayed  to  be  committed  to  the  prison  of  this  court.  to  his  being 

committed  to 
the  prison  of 

The  Court  accordingly  directed  his  committal  to  the  '^«  ^o"'^* 

Fleet  Prison,  for  his  contempt  in  not  appearing  to  the 

writ  of  capias  utlagatum. 

Rule  accordingly. 


MEMORANDA. 


In  the  last  Trinity  Vacation,  Sir  John  Campbell  was  Lord  Campbell, 
appointed  Lord  Chancellor  of  Ireland,  with  a  peerage.  ireUnd. 

On  the  24th  June,  1841,  Sir  Thomas  Wilde  (the  Solicitor*  AttomeyGe- 
General)  became  Attorney-General,  which  office  he  filled  "*'^*  * 
until  the  4th  of  September,  when  he  was  succeeded  by 
Sir  Frederick  Pollock. 

On  the  4th  September,  1841,  Sir  William  Webb  Follett  soiicitor-Ge- 
was  re-appointed  Solicitor-General. 

In  Michaelmas  Vacation,  Mr.  Justice  Bosanquet  re-  Bosanquet,  j., 
signed  his  seat  as  one  of  the  Judges  of  this  Court.  resigue  . 

VOL.  IV.  R  R 
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1842.  On  Thursday,  the  28th  January,  1842,  Cresswell  Cress- 

^ — >i-^  well,  Esq.,  of  the  Inner  Temple,  one  of  Her  Majesty's 
appointed.  *  Counsel  learned  in  the  Law,  was  called  to  the  degree  of 
the  Coif— appearing  at  the  Bar  of  the  Court  and  counting 
in  a  writ  of  dower  unde  nihil  habet.  He  gave  rings 
with  the  motto  "  Leges  juraque.'*  He  immediately  after- 
wards took  the  oaths  as  Judge,  and  his  seat  on  the 
Bench. 

He  subsequently  received  the  honor  of  knighthood. 


END   OF    HILARY    TERM. 
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1842. 


The 


FlLBEY  V.  LaWPORD. 


TneMdayy 
Feh.lbth. 

plaintiff  accepted  two  bills  drawn  upon  him  by  the  The  plaintiff 

defendant  for  value.    Before  they  arrived  at  maturity^  the  buu^draw^n  ** 

plaintiff  being  unable  to  meet  them,  it  was  agreed  that  he  ^J^"*^  ^J ""^^^ 

should  accept  other  two  biUs  in  lieu  of  them,  in  eonsidera*  for  value :  be- 

tion  of  which  the  defiendamt  undertook  to  provide  for  the  rived  at^matu- 

first  two,  which  he  had  negotiated*     The  defendant,  how<.  [Iffbe^ngunlbie 

ever,  £uled  to  perform  his  engagement,  and  the  plaintiff  (o  meet  them,  it 

o   o  ^  M.  ^^  agreed  that 

was  ultimately  compelled  to  pay  all  the  bills.    The  two  he  should  ac 
fizat-mentioned  bills  became  due  before^  but  were  not  taken  btiu  in  ifeu  o? 
up  by  the  plaintiff  till  qfter  the  issuing  of  a  fiat  against  the  ^^errtion  0^*"*" 
defendant.    In  an  action  of  assumpsit  agmnat  the  defend-  ^hich  the  de- 

.  ,  fendant  under- 

ant  for  a  breach  of  the  indemnity,  the  court  of  Common  took  to  pro- 
Pleas  held  that  the  bills  constituted  a  debt  of  the  bankrupt  g„^  two,'  which 
for  which  the  plaintiff  was  liable  at  the  time  the  fiat  issued,  ^^^jf,  ^^\^, 
within  the  meaning  of  the  52nd  section  of  the  6  Gko.  4,  fendant,  how- 

i^-i  -ill  •*•  in        ever,  failed  to 

c.  lo,  and  consequently  that  the  certificate  was  a  bar.    See  perform  his  en- 
the  pleadings,  ante,  p.  208.  ^V^^i'L 

ultimately  com- 
pelled to  pay  all  the  bills.  The  two  first- mentioned  bills  became  due  hrfore^  but  were  not 
taken  up  by  the  plaintiff  until  qfter  the  issuing  of  a  fiat  against  the  defendant.  In  an  action 
against  the  defendant  for  a  breach  of  the  indemnity,  the  court  of  Common  Pleas  held  that  the 
bills  constituted  a  debt  of  (he  bankrupt  for  which  the  plaintiff  was  liable  at  the  time  the  fiat 
issued,  within  the  meaning  of  the  52nd  section  of  the  6  Geo.  4,  c.  16,  and  consequently  that  the 
certificate  waa  a  bar  :   and,  on  error,  the  Exchequer  Chamber  affirmed  their  judgment. 

R  r2 
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1H42.  A  writ  of  error  hBYing  been  brougbt  upon  the  judgment 

so  prononnced  by  the  court  of  Common  Pleas,  the  case  now 
came  on  for  argoment. 

Cleasby,  for  the  plaintiff  in  error. — The  question  is  whe- 
ther the  bilk  constituted  a  debt  or  demand  proyeable  un- 
der the  fiat  against  the  defendant  This  is  not  the  case  of  an 
accommodation  acceptance,  which  the  acceptor  might  have 
proved:  the  biUs  must  be  taken  to  have  been  given  for 
▼due.  To  have  entitled  the  plaintiff  to  prove,  he  must  have 
brought  himself  within  the  52nd  section  of  the  6  Geo.  4, 
c.  16,  which  enacts  "  that  any  person  who  at  the  issuing 
the  commission  shall  be  surety  or  liable  far  any  debt  of  the 
bankrupt,  or  bail  for  the  bankrupt,  either  to  the  sheriff  or 
to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  discharge  of  the  whole  debt  (although  he  may 
have  paid  the  same  after  the  commission  issued),  if  the 
creditor  shall  have  proved  his  debt  under  the  commission, 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as 
to  the  dividends  and  all  other  rights  under  the  said  com- 
mission which  such  creditor  possessed  or  would  be  entitled 
to  in  respect  of  such  proof;  or,  if  the  creditor  shall  not 
have  proved  under  the  commission,  such  surety  or  person 
liable,  or  bail,  shall  be  entitled  to  prove  his  demand  in  re- 
spect of  such  payment  as  a  debt  under  the  commission,  not 
disturbing  the  former  dividends,  and  may  receive  dividends 
with  the  other  creditors,  although  he  may  have  become 
surety,  liable,  or  bail  as  aforesaid  after  an  act  of  bankruptcy 
committed  by  such  bankrupt;  provided  that  such  person 
had  not,  when  he  became  surety,  or  bail,  or  so  liable  as 
aforesaid,  notice  of  any  act  of  bankruptcy  by  such  bank- 
rupt committed.^'  Here,  it  is  clear  that  the  plaintiff  was 
not  a  surety.  [Parke,  B. — The  effect  of  the  contract  stated 
in  the  plea,  is,  that  the  bills,  originally  given  for  value,  be- 
came by  the  new  arrangement  accommodation  paper :  under 
that  arrangement  the  plaintiff  was  a  surety  for  the  bank- 
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rupt.]  The  bolder  of  the  bills  was  no  party  to  that  new  1842. 
arrangement.  [Parke,  B. — One  partner  undertaking  to 
pay  the  partnership  debts  is  held  to  be  a  surety — Wood  v. 
Dodgaon,  2  M.  &  S.  195.]  That  rests  upon  a  different  prin- 
ciple :  there,  the  party  is  already  liable  for  the  debt.  Lord 
EUenborough  there  says :  '^  The  words  of  the  statute  [49 
Gbo.  8,  c.  121,  6. 8]  are,  '  where  any  person  shall  be  surety 
for  or  liable  for  any  debt  of  the  bankrupt.'  Here,  the 
plaintiffs  have  assigned  all  their  interest  in  the  partnership 
effects,  in  consideration  of  a  covenant  of  indemnity  on  the 
part  of  the  bankrupt,  which  left  them  still  liable  as  before 
to  the  original  creditors  of  the  partnership;  they  were 
liable  at  law  as  co-debtors  with  the  bankrupt  for  his  and 
their  own  debt,  but  in  equity  he  was  solely  liable,  and  they 
were  sureties ;  for,  by  the  covenant,  he  became,  as  between 
the  parties  to  the  covenant,  the  principal  debtor ;  the  debt 
was  his  debt,  although  as  to  other  parties  the  plaintiffs  still 
remain  liable,  and  therefore  when  they  paid  this  debt  they 
paid  it  in  his  discharge.  I  cannot  therefore  say  that  this 
case  does  not  fall  within  the  act  of  parliament,  which  does 
not  merely  contemplate  legal  but  equitable  liability .''  In 
YaUop  V.  EberSy  1  B.  &  Ad.  698,  the  defendant,  on  certain 
considerations,  undertook  to  pay  the  balance  due  on  a  bill 
of  exchange  of  which  the  plaintiff  was  the  acceptor ;  and 
he  afterwards,  by  a  new  undertaking,  engaged  to  deliver 
up  the  acceptance  to  the  plaintiff  within  a  month,  or  to 
indemnify  him  against  it :  the  defendant  became  bankrupt, 
and  did  not  pay  or  give  any  indemnity,  and  the  plaintiff 
was  obliged  to  take  up  the  bill,  the  bankrupt  having  then 
obtained  his  certificate :  in  an  action  by  the  plaintiff  for  the 
breach  of  promise,  it  was  held  that  he  could  not  have 
proved  in  respect  of  it  under  the  defendant's  commission, 
either  for  a  debt  not  payable  at  the  time  of  the  bankruptcy, 
or  for  a  contingent  debt,  or  in  the  character  of  a  surety; 
and  therefore  that  the  bankruptcy  was  no  defence.  "  By 
the  statute  6  Geo.  4,  c.  16,"  said  Lord  Tenterden,  "  a  bank- 


614  IN  THE  EXCHEQUER  CHAMBER^ 

1842.  nipt  may  be  discharged  from  all  debts  dne  at  the  time  of 
issuing  the  commission,  all  that  are  certain  to  become  due 
at  a  future  time,  and  all  that  maj  or  may  not  become  pay* 
able  by  the  bankrupt  at  a  future  time :  in  the  latter  case, 
where  the  contingency  has  not  happened  brfore  the  issuing 
of  the  commission,  the  commissioners,  on  application  from 
the  party  ^nth  whom  the  debt  has  been  contracted,  may 
ascertain  its  value  and  admit  the  party  to  prove ;  or,  if  the 
contingency  has  happened  before  the  value  is  ascertained^ 
the  demand  then  stands  as  if  it  had  been  debitum  in  pne- 
senti  solvendum  in  future,  and  the  creditor  may  prove 
in  respect  of  such  debt  and  receive  dividends,  only  not  dis- 
turbing former  ones.  But  it  appears  to  me  that  there  was 
no  debt  between  the  present  defendant  and  the  plaintiff  to 
which  any  of  these  clauses  [ss.  50,  62,  56]  could  be  appli- 
cable. Then,  it  is  suggested,  that^  by  the  arrangement 
between  these  parties,  Yallop,  the  acceptor,  became  only  a 
surety^  and  Ebers  was  then  the  jnincipal  >  and  therefore 
Yallop  might  have  come  in  as  a  creditor  under  the  com- 
mission. But  it  cannot  be  maintained,  that,  if  A.  is  prin- 
cipal, and  B.  is  surety,  their  situation  in  that  reqpect  can 
be  changed  with  reference  to  C,  by  an  arrangement  to 
which  he  is  no  party.'*  [Parke,  B. — ^That  case  cannot  go- 
vern this :  the  defendant  there  was  no  party  to  the  bill.] 
The  circumstance  of  the  defendant's  name  not  being  on 
the  bill  in  that  case  can  scarcely  make  a  valid  distinction 
between  it  and  the  present.  In  Tafhr  v.  Younff,  3  B.  & 
Aid.  621,  one  of  two  assignees  of  a  lease  gave  a  bond  to 
the  lessee  by  whom  the  assignment  was  made,  conditioned 
for  the  payment  of  the  rent  to  the  lessor,  and  the  perform- 
ance of  the  other  covenants  in  the  lease,  and  for  indemnify- 
ing the  lessee  against  the  non-performance  of  the  covenants : 
both  the  assignees  of  the  lease  having  become  bankrupt, 
and  the  bond  having  been  forfeited  before  the  bankruptcy 
— ^it  was  held  that  the  lessee  could  not  prove  in  respect  of 
the  penalty  under  the  commission,  the  bond  being  incapa- 
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ble  of  valnation.  Abbott,  C.  J.,  says  that  an  indemnity  is  1842. 
not  susceptible  of  proof,  because  it  is  incapable  of  being  yimy 
estimated.     What  is  this  but  an  agreement  to  indemnify  ?  «. 

The  plaintiff  clearly  was  not,  within  the  words  of  the  52nd 
section,  a  ''  surety :"  neither  can  he  be  said  to  have  been 
liable  for  the  debt  of  the  bankrupt,  which  is  the  ground 
upon  which  Tindal,  C.  J.,  puts  the  liability  of  the  defen- 
dants in  the  case  of  Basset  v.  Dodffin,  2  M.  &  Scott,  777, 
9  Bing.  653. 

Bramwell  [Willes  was  with  him),  for  the  defendant  in 
error,  was  stopped  by  the  court. 

Lord  Dbnman,  C.  J. — I  am  of  opinion  that  the  judg* 
ment  of  the  court  of  Common  Fleas  in  this  case  must  be 
affirmed.  The  bills  in  question  were  originally  accepted 
for  a  valuable  consideration  :  but,  by  the  arrangement  that 
was  afterwards  entered  into  between  the  parties,  the  charac- 
ter of  the  transaction  was  totally  changed,  and  the  bills 
became  in  effect  accommodation  bills.  If  the  plaintiff  was 
not  strictly  a  surety,  he  was  at  all  events  ''  a  person  liable 
at  the  issuing  of  the  commission  for  a  debt  of  the  bank- 
rupt '*  within  the  52d  section  of  the  statute. 

Parke,  B. — ^The  transaction  was  this: — The  plaintiff 
had  accepted  two  bills  drawn  upon  him  by  the  defendant 
for  value.  Before  these  bills  reached  maturity,  the  plaintiff 
being  unable  to  meet  them,  it  was  agreed  between  himself 
and  the  defendant  that  he  should  accept  other  two  bills  in 
lieu  of  them ;  in  consideration  of  which  the  defendant  un- 
dertook to  provide  for  the  first  two  bills,  which  were  then 
outstanding  in  the  hands  of  third  persons.  The  defendant 
failed  to  perform  his  engagement,  and  became  bankrupt, 
and  the  plaintiff  was  afterwards  compelled  to  pay  the  bills. 
It  appears  to  me  that  the  agreement  thus  entered  into  so 
far  changed  the  character  of  the  transaction,  that,  as  be- 
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The  Juigu  pnetHt  in  Court  during  thU  Term  « 
TINDAL,  C.  J.,  COLTMAN,  J.,  ERSKINE,  J.,  AND  CRESSWELL,  J. 


1842. 

Blake  v.  Bowman.  Monday, 

T  April  18M. 

HIS  was  an  action  of  assumpsit  by  an  indorsee  against  in  an  action 
the  acceptor  of  a  bill  of  exebange  which  was  described  in  ^ptoroVabUi 
the  count  as  having  been  accepted  "  payable  at  Messrs.  ^"a**"^ -*' 
Williams  &  Co.'s,  bankers.  London ;''  and  at  the  trial,  be-  »^*«  •*  Messrs. 

W.  &  Ca's, 

fore  Onmey,  B.,  at  the  last  Assizes  for  Surrey,  a  present-  bankers,  Lon- 
ment  at  Messrs.  Williams  &  Co/s  was  duly  proved,  and  c^u^t  alleged 
the  bill  appeared  to  have  been  accepted  in  the  manner  J*»e  »<^cepunce 
alleged.    A  verdict  having  been  found  for  the  plaintiff —     words,  and  a 

presentment  at 
the  place  men- 

Shee,  Serjeant,  now  moved  to  set  it  aside,  on  the  ground  no  variiiirc^****' 
that  this  literal  conformity  in  the  count  with  the  toords  of  ^^^^^  sucbac- 

''  ,  ceptance  is,  by 

the  bill  was  in  effect  a  variance,  the  acceptance  being  by  the  ]  &  2  Oeo. 
the  express  declaration  of  the  statute  1  &  2  Oeo.  4,  c.  78,  „«»],  and  not  a 
a  general,  and  not  a  special  or  qualified  acceptance.  [Cress-  2"*JjJ[,^"^' 
wett,  J. — ^What  is  the  meaning  of  the  acceptance  as  alleged 
in  the  declaration  ?]   That  the  acceptor  will  pay  the  bill  at 
Messrs  Williams  &  Co.'s.     [Cresswell,  J. — ^And  not  else* 
where  ?]    The  acceptance  being  general,  it  is  clearly  a  mis- 
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1842.  description  to  state  it  otherwise  than  according  to  its  legal 
effect.  [Tfnda/y  C.  J. — Can  you  say  more  than  that  the 
plaintiff  has  introduced  an  unnecessary  allegation  into  the 
declaration,  and  proved  more  than  he  need  have  proved  ?] 
In  Exon  y.  RusseU,  4  Man.  &  Sel.  505,  where  the  indorsee 
declared  against  the  maker  of  a  promissory  note,  thai  he 
tnade  the  same  payable  at  the  hatsse  of  Messrs.  B.  ^  Co., 
London,  and  upon  production  of  the  note  at  the  trial  it 
appeared  that  the  address  at  the  house  of  Messrs.  B.  &  Co. 
was  not  a  part  of  the  note,  but  only  a  memorandum  at  the 
foot  of  the  note — it  was  held  that  this  was  a  varianoe. 
"  The  plaintiff,^'  said  Lord  Ellenborough,  "  has  taken 
upon  himself  to  aver  that  such  is  the  import  of  the  note; 
he  has  therefore  not  truly  stated  the  note,  for  he  has  stated 
that  it  is  made  payable  at  a  particular  place.  Therefore 
he  ought  to  have  been  nonsuited,  upon  the  ground  that  he 
has  misdescribed  the  note  as  payable  at  a  particular  place, 
which  it  is  not,  the  address  being  no  part  of  the  contract, 
but  a  memorandum.''  That  case  very  closely  resembles 
the  present.  lErsHne,  J.,  referred  to  Gibb  v.  Mather,  1  M. 
&  Scott;  387,  8  Bing.  214,  where  the  drawer  of  a  bill  of 
exchange  required  the  drawee  to  pay  the  amount  to  his 
order  "  in  Ijondon/*  and  the  latter  accepted  it  "  payable 
at  Messrs.  Jones,  Lloyd,  &  Co.'s,  London;'^  and  it  was 
held,  that,  to  charge  the  drawer,  on  non-payment  by  the 
acceptor,  a  presentment  at  Messrs.  Jones,  Lloyd,  &  Co.'s 
was  necessary,  although  by  the  statute  1  &  2  Greo.  4,  c.  78, 
such  acceptance  is  general.]  It  is  not  in  general  sufficient 
in  pleading  to  state  a  deed  or  other  instrument  according 
to  its  words.  Thus,  in  Barker  v.  Lade,  4  Mod.  149,  it  was 
held  that  a  deed  conveying  an  estate  must  be  pleaded  ac- 
cording to  its  operation  in  law,  and  not  according  to  the 
words  of  it ;  and  therefore  in  replevin,  if  the  defendant 
plead  "  that  his  father,  for  and  in  consideration  of  natural 
love  and  affection,  &c.,  gave,  granted,  assigned,  and  trans- 
ferred to  him  the  said  rent,  to  have  and  to  hold  the  same 
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to  him  and  his  heirs  for  ever,  by  virtue  whereof  and  of  the  1842. 
statute  of  uses  he  was  seised  of  the  place  where  in  his  de- 
mesne as  of  fee,  and  for  six  years'  rent  distrained  Sec." 
and  there  is  neither  attornment  nor  inrolment,  it  cannot 
pass  as  a  grant  at  common  law  nor  as  a  bargain  and  sale, 
bnt,  being  by  operation  of  law  a  covenant  to  stand  seised, 
it  ought  to  have  been  so  pleaded. 

TiNDAL,  C.  J.— The  e£fect  of  the  statute  1  &  2  Geo. 
c.  78  (1),  is,  to  relieve  the  holder  of  a  bill  of  exchange 
accepted  in  this  form  from  the  necessity  of  averring  in  the 
declaration  or  proving  at  the  trial  a  presentment  for  pay- 
ment at  the  particular  place  where  the  drawee  has  by  his 
acceptance  declared  that  he  will  pay  it,  and  to  allow  him 
to  treat  that  as  a  general  acceptance  which  was  before  con- 
sidered to  be  a  qualified  acceptance  only.  But,  though 
the  acceptance  in  question  is  in  point  of  law  a  general 
acceptance,  the  holder  was  at  liberty  to  present  it  for  pay- 
ment if  he  thought  fit  at  the  place  indicated  by  the  accep- 
tor; and  it  lies  not  in  the  mouth  of  the  latter  to  say  that 
a  presentment  at  that  place  was  not  a  proper  and  sufficient 
presentment  to  him.  I  therefore  think  the  objection  is  not 
well  founded,  and  consequently  that  there  should  be  no 
rule. 

The  rest  of  the  court  concurring — 

Rule  refused. 

(1)  The  enacting  words  of  8. 1  able  at  a  banker's  house  or  other 

•re — ^that,  "  if  any  person  shall  ac-  place  only  and  not  otherwUe  or  eUe^ 

cept  a  bill  of  exchange  payable  at  where^  such  acceptance  shall  be 

the  house  of  a  banker  or  other  deemed  and  taken  to  be,  to  all  in- 

place,  without  further  expression  in  tents  and  purposes,  a  qualified  ac- 

his   acceptance,    such    acceptance  ceptance  of  such  bill,  and  the  ac- 

shall  be  deemed  and  taken  to  be,  ceptor  shall  not  be  liable  to  pay  the 

to  all  intents  and  purposes,  a  gene-  said  bill,  except  in  default  of  pay- 

ral  acceptance  of  such  bill ;  but,  if  ment  when  such  payment  shall  have 

the  acceptor  shall  in  his  acceptance  been  first  duly  demanded  at  such 

express  that  he  accepts  the  bill  pay-  banker's  house  or  other  place." 
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1842. 

Tuesday,  GOLDSMITH   V.   MaBTIN. 

April  \9th.         A 

A  party  who      iV-SSUMPSIT  for  money  had  and  received^  and  for  money 
rim87n*atace     fo^i^d  due  upon  an  account  stated.     Plea,  non  assumpsit. 
an  unqualified        rphg  ^ause  was  tried  before  Tindal,  C.  J.,  at  the  last 

horse,  is  not  en- 
titled to  recover  Assizes  at  Cambridge.     It  appeared  that  the  plaintiff  had 

scription  paid     entered  his  horse  Carvalho  to  run  a  certain  race,  that  Car* 

a  filiiirre'^r°"  valho  first  reached  the  winning-post,  and  that  the  defen- 

consideration,     dant,  who  was  the  clcrk  of  the  course  and  stake-holdei^ 

refused  to  hand  over  the  stakes  to  the  plaintiff,  the  stewards 

having  decided  that  he  was  not  entitled  to  them,  on  the 

ground  that  Carvalho,  which  was  thorough-bred,  had  not 

carried  the  weight  required  by  the  conditions  of  the  race 

to  be  carried  by  a  horse  of  that  description.     Failing  to 

establish  his  right  to  the  stakes,  it  was  contended  on  the 

part  of  the  plaintiff  that  he  was  at  all  events  entitled  to 

recover  back  the  subscription  paid  by  him,  3/.  10s,,  as 

money  paid  upon  a  consideration  that  had  failed. 

His  lordship  directed  a  nonsuit  to  be  entered,  reserving 

to  the  plaintiff  leave  to  enter  a  verdict  for  SL  10».,  if  the 

court  should  be  of  opinion  that  he  was  entitled  to  it. 

Channell,  Serjeant,  now  moved  accordingly. 

TiNDAL^  C.  J. — ^This  is  not  like  the  case  of  premiums  of 
insurance,  which  under  certain  circumstances  are  recover- 
able back.  The  plaintiff  has  paid  the  money  in  his  own 
wrong.  He  ought  not  to  have  entered  a  horse  which  he 
knew  he  had  no  right  to  enter  and  run  as  he  did.  I  see 
no  reason  for  disturbing  the  nonsuit. 

The  rest  of  the  court  concurring — 

Rule  refus^. 
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Bbll,  One  of  the  Public  Officers  of  The  National  Pro- 
vincial Bank  of  England  v.  Gardiner.  jtHi^ui 
1  HIS  was  an  action  of  assumpsit  by  "  Robert  Bell^  one  of  To  an  action 
the  public  officers  of  certain  persons  united  in  co-partner-  maker  of  a  pro- 
ship  for  the  purpose  of  carrying  on  the  trade  and  business  JJe^deltn^int 
of  bankers  in  England  according  to  and  under  the  proyi-  pleaded  that  the 

.  .  .  -         1.  "IT  -I   .       "o^*  *•*  given 

Visions  of  a  certain  act  of  parliament  made  and  passed  in  by  him  to  the 
the  seventh  year  of  the  reign  of  his  late  Majesty  King  .tiVution  fo'a**' 
George  the  Fourth,  for  the  better  regulating  co-partner-  5J{Ji^J"n**J^f ' 
ships  of  certain  bankers  in  England,  under  the  name  and  been  indorsed 
style  of '  The  National  Provincial  Bank  of  England/  which  aJtVo*  the^w-' 
aaid  Robert  Bell  hath  been  duly  nominated  and  appointed  ~S"d*'p*etwn?^ 
and  now  is  such  public  officer  as  aforesaid  to  sue  as  the  by  whom  it  had, 

without  the 

nominal  plaintiff  for  and  on  behalf  of  the  said  co-partner-  knowledge  or 
ship,  and  registered  as  such  according  to  the  form,  force,  dTfendrnt',  been 
and  effect  of  the  said  act  of  parliament."     The  first  count  jf^^f^fft",*?^, 
charged  the  defendant  as  the  maker  of  a  promissory-note  indorsement  by 
bearing  date  the  22nd  August,  1840,  whereby  the  defend-  and  Mote^u 
ant  promised  to  pay  to  the  said  co-partnership  the  sum  of  ^ands  Vthc 
203/.  5*.  6rf.,  two  months  after  the  date  thereof.     The  plaintiff;  that 

the  defendant 

second  count  stated  the  defendant  to  be  indebted  to  the  was  ignorant  of 
co-partnership  in  203/.  bs.  6rf.,  for  money  found  due  on  havinVbecn**" 
im  account  stated.  ^tJ^^^ 

The  defendant  pleaded,  to  the  first  count — first,  that  he  the  promissory- 

,         ,  .  .       ,  .         J    note;  and  that 

did  not  make  the  promissory-note  in  that  count  mentioned  he  gave  the  note 
— secondly,  that,  before  the  making  of  the  promissory-note  conslderaUon' 
in  the  said  first  count  mentioned,   to  wit,  on  the  11th  J^f^JI^J^'lfg^h;^ 
April,  1840,  one  W.  Martin  made  his  bill  of  exchange  in  he  was  liable  to 

«    ot  •  1  J    the  plaintiff  on 

wntmg,  and  directed  the  same  to  one  S.  bhiriey,  and  the  bill -.—Held, 
thereby  required  the  said  S.  Shirley,  three  months  after  J"d"mlnt"n'on 
the  date  thereof,  to  pay  to  the  order  of  the  said  W.  Martin  ^bsunte  vere- 

'        ^  ^  dicto,  that  this 

plea  afforded  a 
good  defence  to  the  actioni  and  that  it  was  not  necessary  that  it  should  hare  gone  on  to  allege 
that  the  defendant  had  not  the  meant  qf  knowledge  of  the  fact  therein  alleged  at  the  time  he 
so  made  the  note. 
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1842.  200L,  and  the  said  W.  Martin  then  delivered  the  said  bill 
of  exchange  to  the  said  S.  Shirley^  and  then  requested  the 
said  S.  Shirley  to  accept  the  same  for  the  accommodation 
of  him  the  said  W.  Martin^  and  the  said  S.  Shirley  then 
accepted  the  said  bill  for  the  accommodation  of  the  said 
W.  Martin^  and  then  re-delivered  the  same  so  accepted  to 
the  said  W.  Martin^  and  the  said  W.  Miutin  then  indorsed 
the  said  bill  with  his  own  name  and  then  delivered  the 
same  to  the  defendant^  and  then  requested  the  defendant 
to  indorse  the  said  bill  for  the  accommodation  of  him  the 
said  W.  Martin^  and  the  defendant  then^  in  compliance 
with  such  request,  indorsed  the  said  bill  for  the  accommo- 
dation of  him  the  said  W.  Martin,  and  then  re-delivered 
the  same  to  the  said  W.  Martin ;  tliat  he  the  defendant  so 
indorsed  the  said  bill  for  the  accommodation  of  the  said 
W.  Martin  merely,  and  without  having  received  any 
consideration  or  value  for  such  indorsement,  nor  had  he 
since  received  any  consideration  or  value  for  the  same; 
that,  at  the  time  he  the  defendant  so  indorsed  the  said  biH 
as  aforesaid,  the  same  bore  a  certain  date,  to  wit,  the 
11th  April,  1840,  and  that,  after  the  said  indorsement  by 
the  defendant,  and  after  the  said  bill  had  been  re-^elivered 
by  the  defendant  to  the  said  W.  Martin  as  aforesaid,  and 
before  the  same  was  paid  and  delivered  to  the  said  co- 
partnership as  thereinafter  mentioned,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  date  of  the  said  bill  of  exchange 
was  altered  to  a  certain  other  date,  to  wit,  the  21st  Aprils 
1840,  and  that  such  alteration  was  made  without  the 
knowledge  or  consent  of  the  defendant,  and  that  the 
defendant  was  and  remained  ignorant  of  such  alteration 
having  been  made  from  thence  until  after  the  making 
by  him  the  defendant  of  the  said  promissory-note  in  the 
first  count  of  the  declaration  mentioned,  and  until  after 
the  delivery  of  the  same  to  the  said  co-partnership  as  in 
the  said  first  count  also  mentioned,  to  wit,  until  and  upon 
the  1st  September,  1840;   that,  after  the  making  of  the 
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alteration  in  the  date  of  the  said  bill  of  exchange  as  afore-  1842. 
said,  to  wit,  on  the  21st  of  April  in  the  year  last  aforesaid, 
the  said  bill  of  exchange,  with  the  date  thereof  so  altered 
as  aforesaid,  was  paid  and  delivered  to  the  said  co-partner- 
ship, who  held  the  same  from  thence  until  afterwards,  to 
wit,  on  the  22nd  August  in  the  year  last  aforesaid;  that, 
on  the  day  and  year  last  aforesaid,  the  said  co-partnership 
applied  to  him  the  defendant  for  payment  to  them  of  the 
amount  of  the  said  bill  of  exchange,  and  thereupon  the 
defendant,  believing  that  he  was  liable  to  the  payment  of 
the  same  to  the  said  co-partnership,  and  believing  that  the 
said  bill  of  exchange  was  in  the  same  state  in  which  it  was 
when  he  the  defendant  so  indorsed  it  as  aforesaid,  and 
being  ignorant  of  the  aforesaid  alteration  in  the  date 
thereof^  and  never  having  assented  or  agreed  thereto, 
agreed  with  the  said  co-partnership  to  make  and  deliv^ 
to  them  the  said  promissory-note  in  the  first  count  of  the 
declaration  mentioned,  in  consideration  of  his  said  sup- 
posed liability  to  the  said  co-partnership  upon  the  said  bill 
of  exchange,  and  for  no  other  consideration  whatever,  and 
the  defendant,  in  pursuance  of  such  agreement,  did  make 
the  said  promissory-note,  and  did  deliver  the  same  to  the 
said  co-partnership  as  in  the  first  count  of  the  declaration 
mentioned,  in  consideration  of  his  said  supposed  liability 
upon  the  said  bill  of  exchange,  and  for  no  other  considera- 
tion whatsoever;  and  so  the  defendant  said  that  he  made 
the  said  promissory-note,  and  delivered  the  same  to  the 
said  co-partnership,  in  the  mistaken  belief  that  he  the 
defendant  was  liable  to  pny  to  them  the  amount  of  the  said 
bill  of  exchange,  and  that  he  the  defendant  never  received 
any  consideration  or  value  for  making  the  said  promissory- 
note,  nor  for  delivering  the  same  to  the  said  co-partnership, 
nor  for  the  payment  thereof— verification. 

Plea  to  the  second  count,  non  assumpsit.  '^'"''^  P**** 

The  plaintiff  joined  issue  on  the  first  and  third  pleas, 
and  replied  de  injuri&  to  the  second. 
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1843. 


Notice  of  dis- 
honor. 


The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  last  Trinity  Term.  The  facts  that  ap- 
peared in  evidence  were  as  follow: — The  bill  for  200/.^ 
drawn  by  Martin  upon  Shirley^  mentioned  in  the  second 
plea,  originally  bore  date  the  11th  April,  1840,  and  was 
indorsed  by  the  defendant  at  the  request  and  for  the 
accommodation  of  Martin.  After  the  defendant  had  in- 
dorsed the  bill,  and  before  it  was  negotiated,  the  date  was 
altered,  by  or  with  the  assent  of  Martin,  from  the  11th  to 
the  21st  of  April.  On  the  28th  July,  the  defendant  (who 
resided  at  Stonehouse,  in  the  county  of  Oloucester)  re- 
ceived the  following  notice  from  one  Lloyd,  the  manager  of 
the  branch  bank  of  The  National  Provincial  Bank  of  Eng- 
land at  Wotton-under-edge : — 

"  We  beg  to  advise  you  that  S.  Shirley's  acceptance  in 
favor  of  W.  Martin,  bearing  your  indorsement,  for  200/.^ 
due  the  24dh  instant,  and  payable,  &c.,  is  returned  dis- 
honored, with  expenses  Ws.  \0d.]  and  we  request  you  will 
be  pleased  to  remit  us  the  amount  immediately.'' 

On  the  3rd  August  the  defendant  wrote  to  Lloyd  as 
follows : — 

"  I  have  reason  to  believe  that  Mr.  Shirley's  acceptance 
in  favor  of  Mr.  Martin  will  be  paid  in  a  few  days  without 
my  assistance.  I  am  fully  aware  of  the  responsible  situa- 
tion in  which  I  stand  with  regard  to  the  bill  in  question, 
but  trust  that  under  all  circumstances  you  will  be  induced 
to  grant  a  little  time,  in  order  that  neither  of  the  parties 
may  be  unnecessarily  distressed." 

Some  further  correspondence  ensued  between  the  de- 
fendant and  Lloyd,  which  resulted  in  the  former  giving 
the  promissory-note  declared  on,  being  for  the  amount  of 
the  bill,  with  interest  and  expenses.  At  the  time  of  giving 
this  promissory-note,  the  defendant  was  not  aware  of  the 
fact  of  the  bill  having  been  altered  in  its  date  as  above 
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mentioned.  Martin  afterwards  became  bankrupt;  and  the  1842. 
defendant,  having  then  ascertained  that  the  date  of  the 
bill  had  been  altered  after  he  had  indorsed  it,  went  to  the 
branch  bank  at  Wotton-under-Edge  for  the  purpose  of  in- 
specting the  bill,  and  there  saw  it  for  the  first  time  since 
its  negotiation.    The  note  was  refused  payment. 

His  lordship  left  it  to  the  jury  to  say  whether  or  not  the 
defendant  knew  of  the  alteration  of  the  bill  at  the  time  he 
gave  the  promissozy-note.  The  jury  found  that  he  did  not, 
and  a  verdict  was  accordingly  entered  for  the  plaintiff  on 
the  first  issue,  and  for  the  defendant  on  the  second  and 
third. 

Chafmell,  Serjeant,  in  Michaelmas  Term  last,  moved  for 
judgment  non  obstante  veredicto  on  the  second  issue,  or 
for  a  new  trial. — It  was  not,  he  submitted,  enough  for  the 
defendant  to  aver  his  ignorance  of  the  alleged  alteration  of 
the  date  of  the  bill ;  he  was  bound  further  to  shew  that  he 
wanted  the  means  cf  knowledge  of  that  fact.  The  case 
must  be  viewed  with  reference  to  what  would  have  been 
the  situation  and  the  rights  of  the  defendant  had  he  paid 
the  money,  and  was  now  seeking  to  recover  it  back.  To 
entitle  a  party  to  recover  back  money  paid  in  ignorance  of 
the  facts,  the  authorities  shew  that  he  must  also  have  been 
without  the  means  of  knowledge.  Thus,  in  BiUne  v.  J>tfm- 
fey,  2  East,  469,  it  was  held  that  money  paid  by  one  with 
full  knowledge  (or  the  means  of  such  knowledge  in  his  hands) 
of  all  the  circumstances,  cannot  be  recovered  back  again 
on  account  of  such  payment  having  been  made  under  an 
ignorance  of  the  law.  So,  in  MUnes  v.  Duncan,  6  B.  &  C. 
671,  9  D.  ft  B.  731,  a  bill  of  exchange  was  drawn  in  Ireland 
upon  the  stamp  required  by  law,  which  was  less  in  amount 
than  the  stamp  required  for  such  a  bill  drawn  in  England; 
but  there  was  nothing  on  the  face  of  the  bill  to  shew  that 
it  had  been  drawn  in  Ireland.  The  holder  in  England 
neglected  to  present  it  for  payment,  and  held  it  a  month 

VOL.  IV.  s  s 
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iS42.        after  it  was  due.    The  acceptor  having  become  bankrapt^ 
B^^         the  holder  applied  for  payment  to  the  indorser  who  had 
^*  paid  it  to  him.    The  latter  refused  to  pay  it,  alleging  that 

the  holder  had  made  it  his  own  by  his  laches.  The  holder 
then  threatened  to  sue  him,  alleging  that  the  bill  was  void^ 
on  the  ground  that  it  was  drawn  on  an  improper  stamp. 
The  indorser  inspected  the  bill,  and  finding  that  the  stamp 
was  not  that  required  for  a  bill  of  the  same  amount  drawn 
in  England,  but  ignorant  of  the  fact  that  it  had  been 
drawn  in  Ireland,  paid  the  amount  to  the  holder :  and  it 
was  held  that  this  was  money  paid  in  ignorance  of  the  fact, 
and  there  being  no  laches  imputable  to  the  party  who  paid 
the  money,  he  might  recover  it  back  in  an  action  for 
money  had  and  received.  The  language  of  Bayley,  J.,  in 
giving  his  judgment  in  that  case,  is  express  to  shew  that 
ignorance  is  no  excuse  where  the  party  has  means  ofknoW' 
ledge.  "  There  is  no  doubt,''  he  says,  '^  as  to  the  rule  of 
law  applicable  to  this  case.  If  a  party  pay  money  under  a 
mistake  of  the  law,  he  cannot  recover  it  back.  But,  if  he 
pay  money  under  a  mistake  of  the  real  facts,  and  no  laches 
are  imputable  to  him  {in  respect  of  his  onatting  to  avail 
himself  of  the  means  of  knowledge  within  /ns  power),  he  may 
recover  back  such  money.  In  this  case  the  question  ia 
whether  there  was  on  the  part  of  the  plaintiff,  at  the  time 
when  he  made  the  payment,  ignorance  of  the  true  state  of 
the  facts,  or  any  negligence  imputable  to  him  in  not  avail- 
ing himself  of  the  means  of  knowledge  within  his  power. 
The  bill  was  remitted  to  the  defendant  before  it  was  due. 
He  neglected  to  present  it  for  payment  when  due,  and 
held  it  a  month.  In  consequence  of  that  neglect  the  bill 
was  not  paid.  Assuming  that  there  was  no  defect  in  the 
bill  which  rendered  it  void,  but  that  it  was  a  valid  bill, 
the  negligence  of  the  defendant  destroyed  all  right  of 
the  plaintiff  to  recover  against  the  prior  indorsers.  The 
situation  of  the  parties  was  varied  by  this  negligence  of 
the  defendant.    On  the  20th  of  March,  long  after  the 
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bill  became  due^  he  communicated  to  the  plaintiff  that 
the  bill  had  not  been  paid.  At  that  time  the  defendant 
does  not  appear  to  haye  been  aware  of  any  infirmity  itt 
the  bilK  The  plaintiff  apprised  Arkwright  ft  Go.  of  this, 
and  they  refused  to  pay,  on  the  ground  that  the  bill  had 
been  held  over.  The  defendant  then,  for  the  first  time, 
insisted  that  the  bill  was  void,  on  the  ground  that  it  had 
an  improper  stamp,  and  he  refused  to  present  for  payment 
what  he  called  the  illegal  bill^  It  is  quite  clear  that  the 
defendant  at  that  time  thought  the  bill  was  improperly 
stamped.  The  circumstance  of  his  being  misled  is  very 
strong  evidence  to  shew  that  the  bill  itself  did  not  supply 
to  the  holder  adequate  means  of  knowing  whether  it  was 
properly  stamped  or  not.  Payment  of  the  amount  of  the 
bill  was  made  by  the  plaintiff  under  the  impression  that 
the  bill  was  void.  That  may  be  collected  from  the  receipt, 
which  states  the  payment  to  have  been  made  in  respect  o€ 
a  void  bill  of  exchange.  The  defendant  accepted  the 
money  on  the  supposition  that  the  bill  was  void.  It  after- 
wards turned  out  that  the  bill  was  drawn  in  Ireland,  that 
it  had  an  appropriate  stamp,  and  consequently  was  a  valid 
bill.  The  money  was  therefore  paid  to  and  received  by  tht 
defendant  under  a  mistake  as  to  a  particular  fact,  viz.  th6 
place  whete  the  bill  was  drawn.  Then,  are  any  laches  im- 
putable to  the  plaintiff?  If  it  had  appeared  on  the  fkc6 
of  the  bill  to  have  been  drawn  in  Ireland,  there  would  per^ 
haps  have  been  laches  on  his  part  in  making  the  payment, 
under  an  idea  that  the  bill  was  drawn  in  England  and  had 
an  improper  stamp,  when  he  might  by  due  inquiry  of  thfe 
prior  indorser  have  learned  that  the  bill  was  drawn  in  Ire- 
land and  was  a  valid  bill.  But  neither  the  date  nor  thfe 
indorsements  were  calculated  to  raise  in  the  mind  of  any 
person  who  saw  the  bill  any  suspicion  that  it  was  drawn  in 
Ireland.  All  the  circumstances  were  as  much  calculated 
to  give  knowledge  to  the  defendant  as  to  the  plaintiff: 
they  did  not  convey  to  the  defendant  or  the  clerk  of  Mr. 
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1842.  Forbes  [the  defendant's  agent]  any  knowledge  that  the 
bill  was  drawn  in  Ireland.  We  may  fairly  conclude,  there- 
fore, that  they  did  not  afford  adequate  means  of  knoidedge. 
It  seems  to  me  that  iheplabUiff,  at  the  time  when  he  made 
the  payment,  had  no  adequate  means  of  knowing  that  the  bill 
was  not  a  vend  bill;  and,  that  being  so,  it  is  quite  dear  thai 
this  money  was  paid  under  a  mistake  of  fact,  and  without 
any  laches  on  the  part  of  the  plaintiff,  and  far  these  reasons 
I  think  he  is  entitled  to  recover  it  back  J'  Here,  the  defend- 
ant must  be  assumed  to  have  had  the  means  of  knowing 
the  date  of  the  bill :  and,  as  the  neglect  to  avail  himself  of 
those  means  would,  according  to  the  rule  laid  down  in  the 
two  cases  referred  to,  and  in  many  others  that  might  be 
cited,  have  preyented  his  recovering  back  the  money  if  he 
had  paid  it,  so  it  must  equally  prevent  his  setting  up  the 
alteration  of  the  date  as  an  answer  to  this  action.  A  rule 
nisi  having  been  granted— 

Talfourd,  Serjeant  {Gray  was  with  him),  now  shewed 
cause. — The  question  is  whether  the  circumstance  of  the 
promissory-note  declared  on  having  been  given  by  the  de- 
fendant under  a  mistaken  supposition  that  he  was  in  point 
of  fact  at  the  time  liable  to  the  plaintiffs  upon  the  bill 
which  he  had  indorsed,  and  therefore  without  any  new 
consideration,  does  or  does  not  afford  a  defence  to  this 
action.  Notwithstanding  some  dicta  apparently  to  the 
contrary,  the  authorities,  from  BUbie  v.  Lwnley,  2  East, 
469,  downwards,  do  not  warrant  the  argument  intended  to 
be  urged  on  the  part  of  the  plaintiffs,  that  it  is  not  enough 
for  the  defendant  to  have  negatived  knowledge  of  his  non- 
liability, but  that  he  should  have  gone  on  to  shew  that  he 
possessed  not  the  means  of  knowledge.  The  subject  has 
recently  undergone  considerable  discussion  in  the  court  of 
Exchequer  in  a  case  of  Kelly  v.  Solari,  9  M.  &  Welsby,  64, 
where  it  was  held  that  it  is  not  sufficient  to  preclude  a 
party  from  recovering  money  paid  by  him  under  a  mistake 
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of  fiict^  that  he  had  the  means  of  knowledge  of  the  fact,  1842. 
unless  he  paid  it  intentionaUj,  not  choosing  to  investigate 
the  fSact.  That  was  an  action  brought  by  the  defendant 
as  one  of  the  directors  of  the  Argus  Life  Assurance  Com* 
pany,  to  lecoyer  from  the  defendant  197/.  10s.  alleged 
to  have  been  paid  to  her  by  the  company  under  a  mistake 
of  &ety  under  the  following  circumstances  :-^The  defend- 
ant's late  husband,  in  the  year  1886,  effected  a  policy 
on  his  life  with  the  Argus  Life  Assurance  Company  for 
200/.  He  died  on  the  18th  October,  1840,  leaving  the 
defendant  his  executrix,  having  omitted  (inadvertently)  to 
pay  the  quarterly  premium  on  the  policy  which  became 
due  on  the  8rd  September  preceding.  In  November,  the 
actuary  of  the  office  informed  Messrs.  Bates  and  CUft,  two 
of  the  directors,  that  the  policy  had  lapsed  by  reason  of  the 
non-payment  of  the  premium,  and  Clift  thereupon  wrote 
on  the  policy,  in  pencil,  the  word  "  Lapsed.''  On  the  6th 
February,  1841,  the  defendant  proved. her  husband's  will; 
and  on  the  18th  applied  at  the  Argus  office  for  the  pay- 
ment of  the  sum  of  1000/.  secured  upon  the  policy  in 
question  and  two  others.  Messrs.  Bates  and  Clift,  and  a 
third  director,  accordingly  drew  a  cheque  for  987/.  109., 
which  they  handed  to  the  defendant's  agent,  the  discount 
being  deducted  in  consideration  of  the  payment  being 
•made  three  months  earlier  than  by  the  rules  of  the  office  it 
-was  payable.  Messrs.  Bates  and  Clift  stated  in  evidence 
that  they  had,  at  the  time  of  so  paying  the  money, 
entirely  forgotten  that  the  policy  in  question  had  lapsed. 
Under  these  circumstances,  the  Lord  Chief  Baron  ex- 
pressed his  opinion,  that,  if  the  directors  had  had  know- 
ledge or  the  means  of  knowledge  of  the  iK)licy  having  lapsed, 
the  plaintiff  could  not  recover,  and  that  their  afterwards 
foi^etting  it  could  make  no  difference;  and  he  accord- 
ingly directed  a  nonsuit.  But  afterwards,  on  a  motion  to 
'  enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial,  his 
■  lordship  said :  **  I  think  the  defendant  ought  to  have  had 


630  IN  THB  CQHMON  PLMAB, 

1842.  the  opportunity  of  taking  the  opinion  of  the  jory  on  the 
question  whether  in  reality  the  directors  had  a  knowledge 
tit  the  h/ct,  and  therefore  that  there  should  be  a  new  trial, 
and  not  a  verdict  for  the  plaintiff;  although  I  am  now 
prepared  to  say  that  I  laid  down  the  role  too  broadly 
at  the  trial,  as  to  the  effect  of  their  having  had  mean$ 
qf  kmnoMge,  That  is  a  very  vague  expression,  and  it  is 
difficult  to  say  with  precision  what  it  amounts  to:  for 
example,  it  may  be  that  the  party  may  have  the  means  of 
knowledge  on  a  particular  subject,  only  by  sending  to  and 
obtaLoing  information  from  a  correspondent  abroad.  In 
the  case  of  BiHne  v.  Lmnley^  the  argument  as  to  the  party 
having  mfiOM  0/  kmomle^e  was  used  by  counsel,  and 
adopted  by  some  of  the  judges ;  but  that  was  a  peculiar 
ease,  and  there  can  be  no  question,  that,  if  the  point  had 
been  left  to  the  jury,  they  would  have  found  that  the 
plaintiff  had  actual  knowledge.  The  safeet  rule,  however, 
is,  that,  if  the  party  makes  the  payment  with  full  know- 
ledge of  the  facts,  although  under  ignorance  of  the  law, 
there  bang  no  fraud  on  the  other  side,  he  cannot  recover 
it  back  again.  There  may  also  be  cases  in  which,  although 
he  might  by  investigation  learn  the  state  of  facts  odore 
ftceurately,  he  dedinea  to  do  so,  and  chooses  to  pay  the 
money  notwithstanding;  in  that  case  there  can  be  no 
doubt  that  he  is  equally  bound.  Then  there  is  a  third  case, 
aud  the  most  difficult  one — where  the  party  had  once  a  full 
knowledge  of  the  facts,  but  has  since  forgotten  them.  I 
certainly  laid  down  the  rule  too  widety  to  the  jury,  when 
I  told  them,  that,  if  the  directors  once  knew  the  facts, 
Xh&j  must  be  taken  stiU  to  know  them,  and  could  not 
recover  by  storing  that  they  had  since  foi^tten  them.  I 
think  the  knowledge  of  the  fiscts  which  disentitles  the 
party  firom  recovering  must  mean  a  knowledge  existing  in 
the  mind  at  the  time  of  payment.^'  And  Parke,  B.,  said  : 
''  I  think  that,  where  money  is  paid  to  another  under  the 
.  influence  oi  a  mistake,  that  is,  upon  the  supposition  that  a 
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specific  fact  is  true^  which  would  entitle  the  other  to  1842. 
the  money,  but  which  fact  is  untrue,  and  the  money 
would  not  have  been  paid  if  it  had  been  known  to  the 
payer  that  the  fact  was  untrue,  an  action  will  lie  to 
recover  it  back,  and  it  is  against  conscience  to  retain  it. 
The  position  that  a  person  so  paying  is  precluded  from 
recovering  by  laches,  in  not  availing  himself  of  the  means 
of  knowledge  in  his  power,  seems,  firom  the  cases  cited,  to 
have  been  founded  on  the  dictum  of  Bayley,  J.,  in  the  case 
of  Mines  v.  Duncan,  6  B.  &  C.  671,  9  D.  &  B.  781;  and, 
with  all  respect  to  that  authority,  1  do  not  think  it  can  be 
sustained  in  point  of  law/'  In  almost  all  the  cases,  the 
party  has  had  the  means  of  knowledge — as  in  Bize  y. 
Diekoion,  1  T.  B.  286,  and  Cox  v.  Prentice,  8  M.  &  SeL 
844;  and  yet,  the  money  having  been  paid  under  a 
mistake  of  fact,  it  was  allowed  to  be  recovered  back* 
Whether  the  person  paying  the  money  has  means  of 
knowledge  or  not,  the  rights  of  the  recipient  are  in  no 
d^ree  varied.  Here,  the  note  was  given  by  the  defendant 
in  the  bon&  fide  belief  that  he  was  giving  it  in  substitution 
for  a  legal  liability.  The  alteration  of  the  bill  having 
taken  place  before  it  came  to  the  hands  of  the  bank,  the 
defendant  never  was  in  point  of  law  liable  to  them :  and 
therefore,  upon  the  authority  of  Boston  v.  Praichett, 
1  C.  M.  &  B.  798,  8  Dowl.  472,  a  plea  disclosing  that  the 
note  was  given  without  consideration  would  be  a  good  de- 
fence, at  least  after  verdict, 

Channell,  Seijeantj  contra. — ^The  case  of  Kelly  v.  Solan, 
9  M.  &  W.  54,  undoubtedly  is  at  variance  with  the  dicta  in 
Biibie  v.  Lwnley,  2£ast|  469,  Milnes  v.  Duncan,  6  B.  &  C. 
671,  9  D.  &  B.  731,  and  other  cases:  but  the  ground 
upon  which  it  is  to  be  supported,  is,  that,  in  that  case^  it 
would  have  been  against  conscience  in  the  i-ecipient  to 
retain  the  money,  and  the  action  was  one  in  which,  as 
Lord  Mansfield  observed  in  Price  v.  Neal,  8  Burr.  1864, 
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1812.  great  liberality  is  always  allowed/'  Thougli  ignorant  of 
the  fact  of  the  alteration  having  been  made  in  the  date  of 
the  bill  (as  it  must  now  be  aasomed  that  the  defendant 
was)^  if  he  had  the  means  of  knowledge^  and  neglected  to 
use  ordinary  diligence^  there  is  nothing  unconscientions  in 
the  plaintiff's  demand :  and^  to  make  the  plea  a  good  one, 
it  should,  notwithstanding  the  case  of  KtUg  Y.Solari,  hare 
negatived  that  he  had  means  of  knowledge.  The  rule 
contended  for  on  the  part  of  the  defendant  is  likely  to  lead 
to  this  inconvenience — ^if  money  paid  under  such  circum- 
stances be  recoverable  back,  a  party  who  has  received 
it  without  any  default  may  be  called  upon  to  refund  at 
any  time  within  six  years,  when  his  means  of  defence  may 
be  gone.  Without  disputing  the  principle  laid  down  in 
Easion  v.  Pratchett,\  C.  M.  &  R.  798,  8  Dowl.  472,  that 
a  plea  alleging  wantof  consideration  is  sufficient  after 
verdict,  it  is  enough  to  say  that  there  is  here  no  distinct 
denial  of  consideration,  but  a  mere  argumentative  asser* 
tion  of  the  absence  of  any  other  consideration  than  that 
stated  in.  the  preceding  part  of  the  plea. 

TiNDAL,  C.  J. — ^The  question  before  the  court  in  this 
case  arises  upon  a  plea  pleaded  in  bar  to  an  action  upon  a 
promissory-note,  in  which  the  defendant  alleges  in  sub- 
stance that  he  gave  the  note  in  substitution  for  a  disho- 
noured bill  of  exchange  which  he  had  indorsed  at  the 
request  and  for  the  accommodation  of  the  drawer,  and  that, 
at  the  time  he  made  the  promissory-note,  he  was  ignorant 
of  the  fact  of  his  liability  thereon  having  been  dischai^ed 
by  a  subsequent  alteration  in  the  date  made  without  his 
assent,  and  consequently  gave  it  in  the  supposition  that  he 
was  still  liable  to  the  holders  upon  the  bill :  and  the  ques- 
tion is  whether  that  plea  is  sufficient  without  going  on  to 
allege  that  the  defendant  was  without  the  means  ofknow^ 
ledge  of  the  fact  stated.  Whatever  our  impression  might 
have  been  with  i«gard  to  the  rule  supposed  to  have  been 
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laid  down  in  BUbie  r.  Lumley  and  MUnes  v.  Duncan,  it  1842. 
aeems  to  me  that  the  late  case  oiKeUy  v.  Solari  is  quite 
decisive  to  ehew  that  it  was  not  essential  to  the  validity  of 
this  plea  that  it  should  negative  means  of  knowledge.  In 
fact^  after  that  case,  which  seems  to  have  been  well  consi- 
dered, the  possession  of  means  of  knowledge  can  be  re- 
garded as  nothing  more  than  matter  of  observation  to  the 
jmy.  It  would  be  difficult  in  many  cases  where  a  party 
has  means  of  knowledge,  to  say  that  he  can  deny  that  he 
has  actual  knowledge :  but,  at  the  same  time,  it  is  by  no 
means  conclusive  as  a  rule  of  law  that  a  man  has  know- 
ledge of  a  &ct  because  he  possesses  the  means  of  acquiring 
it.  I  therefore  think  the  plea  affords  a  sufficient  answer 
to  the  action,  and  that  the  rule  for  entering  judgment  for 
the  plaintiff  non  obstante  veredicto  must  be  di^harged.  I 
would  add  this  observation,  that  the  case  is  much  stronger 
than  it  would  have  been  had  the  defendant  paid  the  money, 
and  then  brought  his  action  to  recover  it  back  (2). 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  KeUy  v.  Sckari 
has  certainly  to  k  very  considerable  degree  modified  that 
which  I  have  always  understood  to  be  the  impression  of  the 
profession  upon  tUs  subject :  and  I  am  not  quite  prepared 
to  say  that  it  is  warranted.  I  admit  the  inconvenience 
suggested  by  my  Brother  Channell.  But,  if  there  be  any 
evidence  of  means  of  knowledge,  the  jury  will  very  readily 
infer  actual  knowledge.  The  merely  giving  a  promise, 
however,  is  very  different  from  having  actually  paid  the 
money. 

Ebskine,  J. —  KeUy  v.  Solari  has  expressly  overruled 
the  dicta  dted  and  relied  on  on  the  part  of  the  plaintiff. 

(2)    Which    Price  ▼.   Neal,  3  should  turn  out  that  the  drawer*i 
Burr.  1354,  thews  that  even  the  name  was  forged.    And  see  San- 
acceptor  of  a  hill  of  exchange  could  derson  v.  Collman,  post,  p.  638. 
not  be  allowed  to  do,  though  it 
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1842.  It  is  now  no  answer,  therefore,  to  an  action  bronglit  to 
recover  back  money  paid  nnder  a  mistake  of  fact,  to  shew 
that  the  party  paying  the  money  had  the  means  of  know- 
ing the  fiict  which  rendered  him  not  liable  to  pay  it.  But 
it  appears  to  me  that  the  question  in  this  case  does  not 
depend  upon  that  rule.  This  is  not  an  action  brought  to 
recover  back  money  paid  under  a  mistake  of  fact,  wUeb 
cannot  be  maintained  unless  it  be  shewn  to  be  against 
conscience  in  the  defendant  to  retain  it :  but  it  is  an  action 
against  the  maker  of  a  promissory-note,  who  pleads  in 
answer,  that  he  had  indorsed  a  bill  of  exchange  for  the 
accommodation  of  one  Martin,  the  drawer,  and  without 
consideration  or  value,  that  the  bill  was  afterwards  with- 
out his  knowledge  or  assent  altered  in  the  date,  that,  affcer 
the  making  of  such  alteration,  the  bill  came  to  the  hands 
of  the  banking  co-partnership  of  whom  the  plaintiff  is  the 
representative,  that  the  defendant,  being  called  upon  for 
payment  of  the  bill,  and  believing  that  he  was  liable  to  the 
payment  of  the  same,  and  being  ignorant  of  the  alteration, 
and  never  having  assented  thereto,  gave  the  note  declared 
on  in  consideration  of  his  supposed  liability  to  the  co-part- 
nership upon  the  bill,  and  that  he  never  received  any  other 
consideration  or  value  for  the  making  of  the  note.  That^ 
if  true,  as  the  jury  have  found  it  to  be,  shews  that  there 
.  was  no  consideration  as  between  the  defendant  and  the 
holders  of  the  bill.  The  case  is  therefore  much  stronger 
than  that  ot  Kelly  v.  Solaris  and  does  not  necessarily  in- 
volve the  principle  there  laid  down. 

Cresswell,  J. — I  am  also  of  opinion  that  the  rule  that 
has  been  obtained  in  this  case  should  be  discharged*  The 
real  question  raised  by  the  second  plea,  is,  whether  the 
alteration  in  the  date  of  the  bill  was  made  with  the  know- 
ledge and  assent  of  the  defendant.  The  jury  having  deter- 
mined that  in  favour  of  the  defendant,  the  next  question 
is  whether  the  plea  itself  is  a  good  plea,  negativing  actual 
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knowledge  of  the  fact^  or  whether  it  should  have  gone  on  1842. 
to  deny  that  the  defendant  had  the  means  of  knowledge. 
The  case  has  been  argued  as  if  this  were  an  action  bronght 
to  recover  back  money  that  had  been  paid  nnder  a  mistake 
in  Ucti  and,  if  that  had  been  so,  the  court  would  have  felt 
themselves  bound  by  the  recent  determination  of  the  court 
of  Exchequer  in  Kelfy  v.  Solari.  That  case  has  been  sup- 
posed to  be  at  variance  with  former  decisions.  I  cannot, 
however,  think  that  it  is  so.  I  am  not  aware  of  any  case 
in  which  it  has  been  held  that  the  possession  of  the  means 
of  knowledge  is,  as  a  matter  of  law,  equivalent  to  actual 
knowledge.  In  MUnes  v.  Duncan,  6  B.  &  C.  671,  9  D. 
k  B.  731,  a  bill  of  exchange  was  drawn  in  Ireland  upon 
the  stamp  required  by  law,  which  was  less  in  amount  than 
the  stamp  required  for  such  a  bill  drawn  in  England ;  but 
there  was  nothing  on  the  face  of  the  bill  to  shew  that  it 
had  been  drawn  in  Ireland.  The  holder  in  England  ne^ 
glected  to  present  it  for  payment,  and  held  it  a  month 
after  it  was  due.  The  acceptor  having  become  bankrupt 
the  holder  applied  for  payment  to  the  indorser  who  had 
paid  it  to  him.  The  latter  refused  to  pay  it,  alleging  that 
the  holder  had  made  it  his  own  by  his  laches.  The  holder 
then  threatened  to  sue  him,  alleging  that  the  bill  was  void, 
on  the  ground  that  it  was  drawn  on  an  improper  stamp. 
The  indorser  inspected  the  bill,  and  finding  that  the  stamp 
was  not  that  required  for  a  bill  of  the  same  amount  drawn 
in  England,  but  ignorant  of  the  fact  that  it  had  been 
drawn  in  Ireland^  paid  the  amount  to  the  holder:  and 
it  was  held  that  this  was  money  paid  in  ignorance  of 
the  fact,  and  there  being  no  laches  imputable  to  the 
party  who  paid  the  money,  he  might  recover  it  back  in 
an  action  for  money  had  and  received.  Mr.  Justice  Bay- 
ley  there  says :  ''  If  a  party  pay  money  under  a  mistake  of 
the  law,  he  cannot  recover  it  back.  But,  if  he  pay  money 
under  a  mistake  of  the  real  facts,  and  no  hughes  are  tm- 
piUable  to  him  (tn  respect  of  hie  omitting  to  avail  himself  of 
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the  means  of  knowledge  taithin  Jus  power),  he  maj  recover 
.back  such  money.  In  this  case  the  question  is,  whether 
there  was  on  the  part  of  the  plaintiff^  at  the  time  when  he 
made  the  payment,  ignorance  of  the  true  state  of  the  facts, 
or  amy  negligence  imputable  to  him,  in  not  availing  Mmseffof 
the  means  of  knowledge  within  his  power.'*  But,  if  the 
means  of  knowledge  be,  as  a  matter  of  law,  equivalent  to 
actual  knowledge,  how  can  the  question  of  laches  inter- 
vene? Would  it  have  been  a  good  replication  in  this 
case  to  have  said  that  the  defendant,  though  he  had  not 
actual  knowledge  of  the  alteration  of  the  bill,  had  the 
means  of  knowledge,  and  neglected  to  avail  himself  of 
them  ?  Kelly  v.  Solari  does  not  appear  to  be  at  all  incon- 
sistent with  MUnes  v.  Duncan.  One  who  pays  monqr 
without  consideration,  cannot  therefore  recover  it  back. 
But,  if  he  make  a  promise,  without  consideration,  to  pay 
money,  he  may  defend  himself  on  that  ground. 

Rule  discharged. 


ApHl  2Ut. 

Both  the  oom- 
mluionen  tak- 
ing an  acknow- 
ledgment un- 
der the  3  ft  4 
Will  4,  c.  74, 
mutt  be  peraona 
appointed  for 
the  tame  county 
or  district. 


In  re  Webster. 

An  acknowledgment  under  the  8  &  4  WilL  4,  c.  74,  hav- 
ing  been  taken  before  two  commissioners,  one  of  whom  was 
a  commissioner  appointed  for  Lincoln,  the  other  for  the 
county  of  Nottingham,  the  officer  refosed  to  receive  the 
certificate  and  affidavits,  alleging  that  both  must  be  com- 
missioners impowered  to  act  for  the  same  district. 


Tayburd,  Seijeant,  moved  that  the  officer  be  directed  to 
receive  and  file  them. — He  submitted  that  there  was  no 
rule  of  court  requiring  that  the  two  commissioners  acting 
in  the  matter  should  be  persons  appointed  for  the  particular 
district :  and  he  referred  to  the  82nd  section,  which  pro- 
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vides  (8),  ''  that  any  person  appointed  commissioner  for 
any  particular  county^  ridings  division^  soke^  or  place^  shall 
be  competent  to  take  the  acknowledgment  of  any  married 
woman  wheresoever  she  may  reside,  and  wheresoever  the 
bmds  or  money  in  respect  of  which  the  acknowledgment  is 
to  be  taken  may  be.** 

TiNDAL^  C.  J. — ^It  would  be  useless  to  appoint  oommis- 
sioners  for  each  particular  county  or  district,  if  each  of 
them  is  to  have  a  general  power  to  act  throughout  the 
kingdom  (4)« 


1842. 


The  rest  of  the  court  concurring-* 

The  learned  Serjeant  took  nothing  by  his  motion* 


(3)  The  81it  flection  enacts, 
"  that  for  the  purpose  of  providing 
convenient  meant  of  taking  ac- 
knowledgment! by  married  women 
of  the  deeds  to  be  executed  by 
them  as  aforesaid,  the  Lord  Chief 
Justice  of  the  court  of  Common 
Pleas  at  Westminster  shaU  from 
time  to  time  appoint  such  proper 
persons  as  he  shall  think  fit,  for 
eveiy  county,  riding,  division,*soke, 
or  place  for  which  there  may  be  a 
clerk  of  the  peace,  to  be  perpetual 
commissioners  for  taking  such  ac- 
knowledgments, and  such  commis- 
sioners shall  be  removable  by  and 
at  the  pleasure  of  the  said  Lord 
Chief  Justice;  and  lists  of  the 
names  of  such  commissioners  for 
the  time  being,  with  the  names  of 
their  places  of  residence,  and  the 
counties,  ridings,  divisions^  sokes, 
or  places  for  which  they  shall  be 
respectively  appointed  to  act,  shall 


from  time  to  time  be  made  out  and 
be  kept  by  the  officer  of  the  court 
of  Common  Pleas  at  Westminster 
with  whom  the  certificates  of  the 
acknowledgments  by  married  wo- 
men are  to  be  lodged  as  hereinafter 
mentioned;  and  such  officer  shall 
from  time  to  time  transmit,  without 
fee  or  reward,  to  the  clerk  of  the 
peace  for  each  county,  riding,  di- 
vision, soke,  or  place,  or  his  deputy, 
a  copy  of  the  list  to  be  so  from 
time  to  time  made  out  for  that 
county,  &C.,  and  such  officer  shall 
deliver  a  copy,  signed  by  him,  of 
the  list  for  the  time  being  for  any 
county,  &c. ;  and  the  derk  of  the 
peace  for  each  county,  &c.,  or  hu 
deputy,  shall  deliver  a  copy,  signed 
by  him,  of  the  Hst  last  transmitted 
to  him  as  aforesaid,  to  any  person 
applying  for  the  same/' 

(4)    See   In   re  Shufflebottom, 
6  Scott,  898. 
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Friday,  SANDERSON  and  Others  V.  CoLLMAN  and  Another. 

A  decUradon  ASSUMPSIT.  The  first  count  of  the  declaration  stated 
againtuheac-  that  Certain  persons  using  the  name^  style,  and  firm  of 
S«c"Mg^""  Daeniker  &  Wegmann,  on  the  14th  December,  1840,  in 
tuted  that  cer-  parts  bcyond  the  seas,  to  wit,  at  Rio  de  Janeiro,  made  their 
uiing  the  ityie  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
arw.,"on*&c,*  defendants,  and  thereby  required  the  defendants  to  pay 
ei  *^  made^their  ^^^^  *^^'  ®^*  ®^  exchange,  sccond  and  third  not  paid,  to 
bill  of  exchange  the  ordcr  of  a  certain  person  therein  named  and  described 
directed  the  as  A.  V .  Bahlsen,  Esq.,  600/.  sterling,  sixty  days  after  the 
fc"d*ai?trind*'  8ig*»*  thereof;  that  the  defendants,  theretofore,  and  more 
'  d'^h^^^dTiid''  ^^*^  sixty-three  days  before  the  commencement  of  the  suit, 
anti  to  pay  to  to  wit  ou  the  IBth  February,  1841,  had  sight  of  the  said  biU 
certain  person  of  exchange,  and  then  accepted  the  same,  payable  at  Messrs. 
In^drtcrred^  'o^^s,  Lloyd,  &  Co/s ;  that  the  said  person  so  named  and 
V^^:  ^:  ^'\      described  in  the  said  bill  as  A.  V.  Bahlsen,  Esq.,  then  in- 

600/.,  sixty  day •  •  *  \r  -«  i  i 

after  the  Hgkt  dorscd  the  Said  bill,  by  and  m  the  name  of  A.  V .  Bahlsen, 
dSinu  iSrf  to  the  plaintiffs ;  of  which  the  defendants  then  had  notice, 
Md  (heVac-***"  ^^  ^^^^  promised  the  plaintiffs  to  pay  them  the  amount 
cepted  the  same,  of  the  Said  bill  according  to  the  tenor  and  effect  thereof 

and  that  the  said         ,-,.,  mi  ■•  ^i*j 

person  so  named  and  of  the  said  acceptance.  The  second  count  also  charged 
the  bi!f  M  A^v?  ^hc  defendants  as  the  acceptors  of  a  bill  of  exchange  for 
B.  then  indorsed  iQOO/.,  drawu  upou  the  samc  day,  at  the  same  place,  and 
nameof  A.v.B.  by  the  same  persons. 
The  defendants      P^^a,  that  the  said  Daeuikcr  &  Wegmann  did  not  make 

pleaded  that  the 
said  D.  ft  W. 

did  not  make  the  said  bill  of  exchange  in  the  declaration  mentioned^  in  manner  and  form  af 
therein  alleged.  The  plaintiflTs  replied  that  the  defendants  ought  not  to  be  allowed  to  plead 
or  say  that  the  said  D.  ft  W.  did  not  make  the  bill,  because  they  said,  that,  at  the  time  when 
the  defendant  accepted  the  bill,  it  purported  to  have  been  made  and  drawn  by  the  aaid  D.  ft 
W.,  and  to  have  been  signed  by  them  as  the  drawers  thereof;  and  that  they  the  plaindfi,  at 
the  time  when  the  bill  was  so  indorsed  to  them  as  in  the  count  alleged,  had  no  notice  or 
knowledge  that  the  bill  had  not  been  made  by  the  said  D.  ft  W.,  and  then,  and  before  the  bill 
became  due,  gave  value  for  the  same  upon  the  ftSth  and  credit  of  the  defendant's  acoeptance 
thereof— concluding  by  relying  on  the  estoppel  :«-Held,  that  the  plea  was  bad,  it  not  being 
competent  to  the  defendants,  after  having  accredited  the  bill  by  their  acceptance,  to  deny  that 
it  was  drawn  by  the  persons  who  upon  the  face  of  it  purported  to  be  the  drawers^that  it  was 
competent  to  the  plaintiffs  to  reply  this  by  way  qf  eitoppei— -and  that  the  replication  was  snfB- 
cient  in  point  of  form. 
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the  said  bills  of  exchange  in  the  said  counts  of  the  said         1842. 
declaration  respectiyely  mentioned^  or  either  of  them,  in 
manner  and  form  as  therein  alleged,  concluding  to  the 
country  (6). 

Replication  to  the  said  plea  so  far  as  it  related  to  the  Replication, 
first  count  of  the  said  declaration — ^that  the  defendants 
ought  not  to  be  allowed  to  plead  or  say  that  the  said 
Daeniker  Sc  Wegmann  did  not  make  the  said  bill  of  ex-> 
change  in  the  said  first  count  of  the  declaration  mentioned, 
because  the  plaintiffs  said,  that,  at  the  time  when  the  de« 
fendants  accepted  the  said  bill  of  exchange  as  in  the  said 
first  count  of  the  said  declaration  mentioned,  the  same  bill 
in  that  count  mentioned  purported  to  have  been  made  and 
drawn  by  the  said  Daeniker  &  Wegmann,  and  to  have  been 
signed  by  them  as  the  drawers  thereof;  and  that  they  the 
plaintiffs,  at  the  time  when  the  said  last-mentioned  bill  of 
exchange  was  so  indorsed  to  them  as  in  the  said  first  count 
mentioned,  had  no  notice  or  knowledge  that  the  said  bill 
had  not  been  made  by  the  said  Daeniker  &  Wegmann,  and 
then,  and  before  the  said  bill  of  exchange  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  gave  value 
for  the  same  upon  the  faith  and  credit  of  the  defendant's 
acceptance  thereof;  and  this  the  defendants  were  ready  to 
verify,  wherefore  they  prayed  judgment  if  the  defendants 
ought,  contrary  to  their  said  acceptance  of  the  said  bill  of 
exchange  in  the  said  first  count  mentioned,  and  to  their 
acknowledgment  thereby,  to  say  that  the  said  Daeniker 
&  Wegmann  did  not  make  the  said  bill  of  exchange  in  the 
said  first  count  mentioned. 

There  was  a  similar  replication  to  the  plea  so  far  as  it 
related  to  the  second  count. 


(5)  There  was  also  a  plea  that  mentioned  as  A.  V.  Bahlaen,  Eaq., 

the  defendants  did  not  accept,  and  did  not  indorse  "  to  the  plaintiffs, 

a  plea  (to  each  count)  that  "  the  in  manner  and  form,  &c.,  upon 

person  named  and  described  in  the  which  pleas  respectively  issues  were 

said  bill  of  exchange  in  the  couAt  joined. 
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Special  de- 
murrer. 


Special  demurrer  to  the  replication  to  the  above  plea  80 
far  as  it  related  to  the  first  count  of  the  declaration,  as- 
signing for  causes — ^that  the  subject-matter  of  the  said 
replication  was  matter  of  evidence  only,  and  did  not  by  law 
constitute  an  estoppel  to  the  defendants'  pleading  the  said 
plea  to  the  said  first  count — ^that  the  replication  was  a  de- 
parture from  the  said  first  count,  wherein  it  was  alleged 
that  Daeniker  &  Wegmann  made  the  said  bill  of  exchange 
therein  mentioned,  whilst  it  was  admitted  by  the  repli- 
cation that  they  did  not  make  any  such  bill — that  the 
replication  was  inartificially  and  improperly  pleaded,  and 
without  the  certainty  required  by  law  in  a  plea  of  estoppel, 
in  tiiis  that  it  did  not  affirmatively  and  precisely  state  by 
positive  and  direct  averments  the  facts  which  were  neces- 
sary to  constitute  the  alleged  estoppel,  namely,  that  there 
was  such  a  bill  of  exchange  as  that  alleged  in  the  said  first 
count,  that  the  defendants  did  accept  such  bill,  that  they 
had  sight  of  it,  that  the  acceptance  was  written  upon  a 
part  of  the  said  bill  whereon  were  written  the  names  of 
Daeniker  &  Wegmann  as  drawers,  and  the  facts  necessary 
to  constitute  an  estoppel,  &c. 

There  was  a  similar  demurrer  to  the  replication  to  the 
plea  so  far  as  it  related  to  the  second  count. 


ChanneU,  Serjeant  {Addison  was  with  him),  in  support  of 
the  demurrer. — Three  questions  arise  in  this  case— first, 
whether  the  defendants  are  at  liberty  to  deny  the  fact  of 
the  bills  having  been  drawn  by  the  parties  by  whom  they 
purport  to  have  been  drawn — secondly,  whether  the  estop- 
pel can  be  replied — thirdly,  assuming  that  it  may,  whether 
this  replication  is  pleaded  with  all  the  requisites  of  a  repli- 
1.  Whether  the  cation  of  estoppel.     1.  It  may  be  that  the  acceptance  is 
buTh  estopped    P^^^^  ^^^  ^^  admission  that  the  bill  is  well  drawn,  and 
^J^^^^"^     drawn  by  the  person  by  whom  it  purporte  to  be  drawn: 
but  it  does  not  therefore  follow  that  the  acceptor  may  not 
shew  that  he  has  been  deceived.   In  fFilkinaony.  Luiwidge^ 
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1  Str.  648^  which  was  an  action  against  the  acceptor  of  a  1842. 
bill^  it  was  objected  on  the  part  of  the  defendant  that  the 
plaintiff  should  not  be  admitted  to  prove  the  acceptance 
until  he  had  proved  the  hand  of  the  drawer:  and  a  differ- 
ence was  taken  between  that  case  and  the  case  of  an  action 
against  the  indorser,  who  is  liable  though  the  bill  be  not 
signed  bjr  the  person  who  is  supposed  to  draw  it ;  because 
an  indorser  is  in  the  nature  of  a  new  drawer ;  whereas  an 
acceptor  is  not  liable  unless  the  bill  was  fairly  signed  by 
the  drawer.  But  as  to  this  the  Chief  Justice  (Lord  Bay* 
moud)  was  of  opinion  that  the  proof  of  an  acceptance  was 
a  sufiScient  acknowledgement  on  the  part  of  the  acceptor, 
who  must  be  supposed  to  know  the  hand  of  his  own  cor^ 
respondent :  but  he  sud  ii  would  not  be  conchuive  evidence. 
And  in  Cooper  v.  Le  Blanc,  2  Str.  1051,  the  Lord  Chief 
Justice  Hardwicke,  in  an  action  against  an  indorser  of  a 
note,  refused  to  let  the  defendant  in  to  shew  forgery  by 
aimilitude  of  hands,  since  it  would  tend  to  destroy  all 
negotiation  of  notes  and  bill :  but  he  seemed  inclined  to 
allow  proof  of  actual  forgery ,  if  the  defendant  could  have 
ahewn  it.  Jenyn  v.  Fowler^  2  Str.  946,  rather  looks  the 
other  way.  There,  in  an  action  by  the  indorsee  of  a  bill 
of  exchange  against  the  acceptor,  it  was  held  not  to  be 
necessary  to  prove  the  hand  of  the  drawer :  and  the  plain- 
tiff rested  on  the  proof  of  the  acceptance.  The  defendant 
offered  to  prove  it  a  forged  bill,  by  calling  persons  who 
were  acquainted  with  the  hand  of  the  drawer,  and  would 
swear  they  did  not  believe  it  to  be  his  hand.  But  the  Chief 
Justice  (Lord  Raymond)  would  not  admit  this,  from  the 
danger  to  negotiable  notes,  and  because  a  man  might 
with  design  write  contrary  to  his  usual  method.  And  he 
strongly  inclined,  that  even  actual  proof  of  forgery  would 
not  excuse  the  defendants  against  their  own  acceptance, 
which  had  given  the  bill  a  credit  to  the  indorsee.  In 
Smith  V.  Cheater,  1  T.  B.  654,  it  was  held  to  be  necessary, 
in  an  action  against  the  acceptor  of  a  bill  of  exchange,  to 

VOL.  IV.  T  T 


4(12 


IN  THE  COMMON  PLEAS, 


1842. 
flAKDEmsoif 

V. 
-COLLMIH. 


9.  Whether 
■uch  estoppel 
may  be  replied, 


3.  Km  to  the 

form  of  the  re« 
plication. 


prove  the  hand-writing  of  the  first  indorser,  notwithstand- 
ing such  indorsement. was  on  the  bill  at  the  time  it  was 
accepted.  The  dictum  of  Buller,  J.,  in  that  case^  that, 
''  when  a  bill  is  presented  for  acceptance,  the  accept<Hr 
only  looks  to  the  hand-writing  of  the  drawer,  which  he  ia 
afterwards  precluded  from  disputing,  and  it  is  on  that  ac- 
count that  an  acceptor  is  liable  even  though  the  bill  be 
forged/'  which  will  probably  be  relied  on  for  the  plaintiffs, 
was  extra-judicial.  The  only  other  case  in  which  this  pre- 
cise question  has  been  considered  is,  Bom  v.  CHve,  4  M.  & 
S.  14 :  there,  it  was  held  that  a  bill  of  exchange  drawn  in 
this  form — "  Pay  to  our  order,**  &c.,  signed  in  the  namea 
of  two  persons  &  Co.,  and  accepted  by  the  defendant,  might 
-be  declared  on  by  the  indorsees  as  a  bill  drawn  by  an 
aggregate  firm,  and,  if  it  be  proved  that  the  firm  consists 
of  only  one  person,  yet  it  is  no  variance :  and  Dampier,  J., 
observes,  but  unnecessarily — "  Suppose  the  drawer's  name 
is  forged,  yet,  if  the  drawee  accept  the  bill,  he  is  precluded 
from  averring  as  against  strangers  that  it  is  a  forgery.  So, 
here,  the  defendant  by  his  acceptance  has  verified  the  word 
*our."*  2.  Then,  assuming  that  the  defendants  in  tins 
case  are  estopped  by  their  acceptance  from  denying  the 
actual  drawing  of  the  bill  by  Daeniker  &  Wegmann,  ia 
snch  estoppel  the  proper  subject  of  a  replication?  There 
are  many  cases  where  a  man  is  estopped  from  disputing 
the  right  or  title  of  another;  for  instance,  a  tenant  is 
estopped  from  disputing  the  title  of  his  landlord,  a  land- 
lord (who  has  accepted  rent)  from  disputing  the  fact  of 
tenancy,  a  wharfinger  or  warehouseman  from  disputing 
the  title  of  the  party  who  has  deposited  goods  with  him, 
and  the  like :  but,  who  ever  heard  of  such  a  matter  of 
estoppel  being  pleaded?  except  where  the  demise  is  by 
indenture.  This  is  in  efi*ect  an  attempt  to  put  matter  of 
evidence  upon  the  record,  which  is  contrary  to  one  of  the 
first  principles  of  pleading.  3.  Matter  of  estoppel  must 
be  pleaded  with  precision.    The  only  ground  upon  which 
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it  can  be  said  that  the  acceptor  of  a  bill  by  his  acceptance  1842. 
gives  authenticity  to  the  signature  of  the  drawer^  is,  that 
he  has  had  an  opportunity  of  inspecting  the  bill  and  ascer- 
taining its  genuineness.  Have,  then,  the  plaintiffs  in  this 
replication  stated  all  the  circumstances  from  which  the 
estoppel  arises?  All  that  the  replication  states,  is,  that, 
at  the  time  when  the  defendants  accepted  the  bills,  they 
purported  to  have  been  made  and  drawn  by  Daeniker  & 
Wegmann,  and  to  have  been  signed  by  them,  that  the 
plaintiffs,  at  the  time  the  bills  were  indorsed  to  them,  had 
no  notice  or  knowledge  that  they  had  not  been  made  by 
Daeniker  &  Wegmann,  and  that  they  gave  value  for  the 
aame  upon  the  faith  and  credit  of  the  defendants'  accept* 
ance  thereof.  Now,  this  being  the  case  of  foreign  bills, 
the  acceptance  might  have  been  otherwise  than  by  writing 
on  the  face  of  the  bills — by  letter,  for  instance.  And  the 
defect  in  the  replication  is  not  aided  by  the  allegation  in 
the  declaration  that  the  defendants  '^  had  sight  of  the  said 
bills/'  for,  that  being  an  immaterial  allegation,  a  tra- 
verse of  it  would  have  been  bad ;  and  a  traverse  that  the 
defendants  had  sight  of  the  bills  and  that  they  accepted 
them,  would  equally  have  been  bad,  for  duplicity.  To 
make  the  replication  good,  it  should  have  reiterated  every 
allegation  in  the  declaration. 

BompaSy  Seijeant,  contra. — 1.  As  against  the  acceptor  of  Pint  point* 
a  bill  of  exchange,  proof  of  the  acceptance  alone  is  neces- 
aary.  The  cases  of  Wilkinson  v.  Luticie^e,  1  Str.  648,  and 
Cooper  V.  Le  Blanc,  2  Str.  1051,  which  alone  raise  any 
^oubt  upon  this  question,  clearly  are  not  law  at  the  pre- 
sent day.  In  Jenys  v.  Fowler,  2  Str.  946,  it  was  held  that 
even  actual  proof  of  forgery  of  the  drawer's  name  would 
not  excuse  the  defendants  against  their  own  acceptance, 
which  had  given  the  bill  a  credit  to  the  indorsee.  So,  in 
I^rice  V.  Neal,  8  Burr.  1354,  where  a  forged  bill  had  been 
accepted  and  paid  by  the  drawee,  it  was  held  that  the  lat- 
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1842.  ter  could  not  recover  back  the  money  from  the  indorsee  to 
Sandbrson  ^^^^  ^®  ^*^  P*^d  i^'  Lord  Mansfield  stopped  the  counsel 
^    V.  for  the  defendant,  observing  that  it  was  one  of  those  cases 

that  could  never  be  made  plainer  by  argument ;  and  said : 
"  It  can  never  be  thought  unconscientious  in  the  defend- 
ant to  retain  this  money^  when  he  has  once  received  it 
upon  a  bill  of  exchange  indorsed  to  him  for  a  fair  and 
valuable  consideration,  which  he  had  bonft  fide  paid,  with- 
out the  least  privity  or  suspicion  of  any  forgery.  Here 
was  no  firaud,  no  wrong.  //  teas  incumbent  upon  the  plain^ 
tiff  to  be  satisfied  that  the  bill  draton  upon  him  was  the 
drawer's  hand  before  he  accepted  or  paid  it :  but  it  was  not 
incumbent  upon  the  defendant  to  inquire  into  it.  What- 
ever neglect  there  was^  was  on  Ids  (the  plaintiff's  side).  It  is 
a  misfortune  which  has  happened  without  the  defendant's 
fault  or  negkct.  If  there  was  no  neglect  in  the  plaintiff, 
yet  there  is  no  reason  to  throw  off  the  loss  from  one  inno- 
cent man  upon  another  innocent  man  :  but,  in  this  case, 
if  there  was  any  fault  or  negligence  in  any  one,  it  cer- 
tainly was  in  the  plaintiff,  and  not  in  the  defendant.'' 
And  the  language  of  Buller,  J.,  in  Smith  v.  Chester, 
1  T.  E.  654,  and  of  Dampier,  J.,  in  Bass  v.  CSve,  4  M. 
k  S.  14,  is  express  to  the  same  effect.  The  last-men- 
tioned case  especially  shews  that  it  is  a  conclusive  estop- 
pel in  point  of  evidence.  In  Cooper  v.  Meyer,  10  B.  &;  C. 
468,  5  M.  &  B.  887,  it  was  held,  that,  where  a  bill  is 
drawn  in  the  name  of  a  fictitious  person,  payable  to  the 
order  of  the  drawer,  the  acceptor  is  considered  as  under- 
taking to  pay  to  the  order  of  the  person  who  signed  as 
the  drawer;  and  therefore  an  indorsee  may  bring  evi- 
dence to  shew  that  the  signatures  of  the  supposed  drawer 
to  the  bill  and  to  the  first  indorsement  are  in  the  same 
handwriting.  Lord  Tenterden  said :  "The  acceptor  ought 
to  know  the  handwriting  of  the  drawer,  and  is  therefore 
precluded  from  disputing  it :  but  it  is  said  that  he  may 
nevertheless  dispute  the  indorsement.    Where  the  drawer 
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is  a  real  person^  he  may  do  so;  but,  if  there  is  in  reality         1842. 
no  such  person,  I  think  the  fair  construction  of  the  ac«     Sandbrsok 
oeptor*s  undertaking,  is,  that  he  will  pay  to  the  signature      q^^^^^j^ 
of  the  same  person  that  signed  for  the  drawer/'    And 
Bayley,  J.,  said :  ''  The  defendants  ought  not  to  have  ac- 
cepted the  bills  without  knowing  whether  or  not  there 
were  such  persons  as  the  supposed  drawers.    If  they  chose 
to  accept  without  making  the  inquiry,  I  think  they  must 
be  considered  as  undertaking  to  pay  to  the  signature  of 
the  person  who  actually  drew  the  bills.''     2.  Whereyer  Second  point, 
there  is  an  estoppel  in  fact,  those  matters  which  constitute 
the  estoppel  may  be  pleaded.    An  instance  of  a  rejoinder 
by  way  of  estoppel  of  matter  in  pais,  is  found  in  the  case 
of  Veale  v.  Warner,  1  Wms.  Saund.  823  b;  upon  which 
Serjeant  Williams  observes — "This  rejoinder,  though  a  fri- 
volous one,  and  pleaded  with  a  view  to  entrap  the  plaintiff, 
is  however  in  the  nature  of  an  estoppel  in  pais,  viz.  that 
the  plaintiff,  after  acknowledging  in  writing  that  the  de- 
fendant had  paid  him  the  money,  ought  not  to  be  admit- 
ted to  deny  the  payment  of  it ;  like  the  case  of  an  estop- 
pel by  acceptance  of  rent  in  Co.  Litt.  352.  a.,  and  therefore 
properly  concludes  with  relying  upon  the  estoppel,  accord- 
ing to  the  rule  of  pleading,  that  every  plea  ought  to  have 
its  proper  conclusion,  as,  a  plea  to  the  writ  to  conclude  to 
the  writ,  a  plea  in  bar  to  conclude  to  the  action,  an  estop- 
pel to  rely  upon  the  estoppel."    In  Termes  de  la  Ley,  title 
Estoppel,  p.  314,  where  an  excellent  definition  of  an  estop- 
pel is  given,  it  is  said:  ''Estoppel  is  when  one  is  con- 
cluded and  forbidden  in  law  to  speak  against  his  own  act  or 
deed,  yea  though  it  be  to  jay  the  truth.    And  of  estoppels 
there  are  divers :  one,  for  example,  is,  when  J.  S.  is  bound 
in  an  obligation  by  the  name  of  T.  S.,  or  any  other  name, 
and  is  sued  afterward  according  to  the  name  in  the  obliga- 
tion ;  now  he  shall  not  be  received  to  say  that  he  is  mis- 
named, but  shall  be  driven  to  answer  according  to  the 
name  put  in  the  obligation,  that  is,  T.  S.,  for,  perad venture 
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1842.  the  obligee  did  not  know  his  name  but  by  the  report  <xf 
the  obligor  himself:  and^  inasmuch  as  he  is  the  same  man 
that  was  bounds  he  shall  be  estopped  and  forbidden  in  law 
to  say  contrary  to  his  own  deed;  for,  otherwise,  he  might 
take  advantage  of  his  own  wrong,  which  the  law  will  not 
suffer  a  man  to  do/'  So,  here,  though  the  drawers'  names 
be  forged,  the  defendant  is  estopped  by  his  acceptance  finom 
so  averring.  Even  a  judgment  is  not  conclusive,  unless 
pleaded  by  way  of  estoppel — Outram  v.  Moretoood,  3  East^ 
846 :  Vooffht  v.  Winch,  2  B.  &  Aid.  662 ;  Doe  v.  Huddari, 
2  C.  M.  &  R.  316.  In  Termes  de  la  Ley,  314,  it  is  said — 
''  If  the  daughter  who  is  heir  to  her  father  will  sue  livery 
with  her  sister  who  is  a  bastard,  she  shall  not  afterwards 
be  received  to  say  that  her  sister  is  a  bastard,  inasmuch  as 
if  her  bastard  sister  take  half  the  land,  there  is  no  remedy 
by  the  law."  It  is  conclusive  evidence  against  her  that  she 
is  legitimate,  but  only  as  matter  of  evidence.  "  Also,  if  a 
man  seised  of  lands  in  fee-simple  will  take  a  lease  for  years 
of  the  same  land  of  a  stranger  by  deed  indented;  this  is 
an  estoppel  during  the  term  of  years,  and  the  lessee  is 
thereby  barred  to  say  the  truth,  which  is,  that  he  that 
leased  the  land  had  nothing  in  it  at  the  time  of  the  lease 
made,  and  that  the  fee-simple  was  in  the  lessee :  but  this 
he  shall  not  be  received  to  say  till  after  the  years  are  deter- 
mined, because  it  appears  that  he  hath  an  estate  for  years, 
and  it  was  his  folly  to  take  a  lease  of  his  own  lands,  and  there- 
fore shall  thus  be  punished  for  his  folly."  The  answer  to 
this  plea  is  that  the  defendants  ought  not  to  be  allowed  to 
say  that  that  which  they  by  their  acceptance  have  authenti- 
cated and  accredited  to  the  world  as  the  handwriting  of 
^the  drawers  of  the  bills  is  not  in  fact  their  handwriting.  If 
that  is  any  defence,  why  may  it  not  be  pleaded  ?  There  is 
no  authority  to  shew  that  it  may  not,  and  all  the  analogy 
to  1)0  drawn  from  the  cases  upon  the  subject  of  estoppel  is 
in  favour  of  it.  In  Botoman  v.  Rostron,  2  Ad.  &  E.  295,  n.^ 
4N.  &  M.  551,  a  recital  in  a  deed  was  held  not  to  be  con- 
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elusive  because  it  was  not  pleaded  by  way  of  estoppeL        1842. 
8.  Then,  the  replication  is  clearly  sufficient  in  point  of    s1ndbr»ok 
form.    It  is  admitted  upon  the  record  that  the  defendants      _    ^^ 

COLLMAN. 

accepted  the  bills  declared  on — ^whether  by  writing  on  the 

face  of  the  bills,  or  by  letter,  is  quite  immaterial.     And  Third  point 

the  declaration  alleges  that  the  defendant  had  nght  of  the 

bills,  and  then  accepted  the  same :  taking  the  declaration 

and  the  replication  together,  enough  appears  to  shew 

that  the  defendants  are  estopped  from  denying  the  fact 

of  the  drawing.    At  all  events,  supposing  the  replication 

to  be  insufficient,  the  plea  is  clearly  no  answer  to  the 

action. 

ChofmeU,  Serjeant,  in  reply. — ^No  doubt,  where  the  Reply, 
estoppel  is  by  matter  of  record  or  by  deed  (as  in  the  in- 
stances quoted  from  Termes  de  la  Ley),  the  party  loses  the 
benefit  of  it  unless  he  puts  it  upon  the  record.  But  this 
is  an  attempt  for  the  first  time  to  put  upon  the  record  that 
which  is  at  the  most  a  mere  estoppel  in  pais.  The  note 
in  2  Wms.  Saund.  325  a,  was  only  designed  to  shew  that 
a  rejoinder,  which  the  learned  Serjeant  treats  as  firivolouS| 
was  correct  in  point  of  form :  that  case,  therefore  cannot 
assist  the  argument. 

TiNDAL,  C.  J. — The  first  point  to  be  determined  in  this  Firat  point. 
case,  is,  whether  the  acceptor  of  a  foreign  bill  of  exchange, 
after  he  has  by  his  acceptance  given  to  the  instrument  an 
apparent  validity,  and  declared  his  assent  to  the  right  of 
the  drawer  to  draw  the  bill,  can  set  up  as  an  answer  to  an 
action  against  him  as  such  acceptor,  that  the  name  of  the 
drawer  is  forged,  or  any  circumstances  to  shew  that  the 
drawer  had  no  authority  to  draw  the  bill.  It  appears  to 
me  that  the  conclusion  to  be  drawn  from  the  current  of 
authorities,  is,  that  he  has  no  such  right.  Undoubtedly,  in 
some  of  the  earlier  cases—and  especially  in  those  that  were 
dted  from  Strangers  Reports — ^there  seems  to  have  bee^ 
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1842.  ^  an  inclination  on  the  part  of  the  judges  to  let  in  evidence 
of  forgery.  The  later  ones,  however,  seem  to  have  closed 
the  door  to  that  sort  of  evidence.  Many  of  these  were 
cited  in  the  course  of  the  argument.  It  is  unnecessary  to  go 
through  them  in  detail :  but  I  will  mention  two,  which, 
though  not  expressly  to  the  point  now  under  consideration, 
are  clear  to  shew  that  the  acceptor  is  estopped  from  setting 
up  as  a  defence  to  an  action  upon  the  bill  the  want  of 
authority  in  the  party  who  upon  the  face  of  the  bill  pur- 
ports to  have  such  authority,  to  transfer  it  by  indorse- 
ment. The  first  of  these  is  the  case  of  Drayton  v.  Dale, 
2  B.  &  C.  293,  3  D.  &  B.  534,  where  a  debtor  of  an  uncer- 
tificated bankrupt  made  a  promissory-note  payable  to  the 
bankrupt  ''or  his  order,''  in  discharge  of  a  debt  contracted 
before  the  bankruptcy,  and  the  bankrupt  indorsed  it  for  a 
bon&  fide  debt  to  A.,  who  indorsed  it  to  B.  for  a  valuable 
consideration,  and  B.  sued  the  maker;  and  it  was  held 
that  the  maker  was  by  the  terms  of  his  note  estopped  from 
saying  that  the  bankrupt  had  no  authority  to  indorse ;  and, 
though  an  issue  joined  upon  the  precise  fact  was  found  for 
the  defendant,  yet  the  plaintiff  was  held  to  be  entitled  to 
judgment.  The  other  is  Pitt  v.  Chappelow,  8  M.  &  Wekby, 
616,  where,  in  assumpsit  by  an  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange  drawn  by  B.,  it  was  held,  pretty 
much  in  the  same  terms,  that  the  defendant  was  estopped, 
by  his  acceptance  of  the  bill  payable  to  B.'s  order,  firom 
saying  that  B.  was  (by  reason  of  his  having  been  twice  a 
bankrupt,  and  the  insufficiency  of  his  estate  to  pay  ]5«.  in 
the  pound)  incapable  of  transferring  the  bill  by  indorse- 
ment. The  only  difference  I  can  perceive  between  these 
two  cases,  is,  that  the  one  came  before  the  court  upon  a 
motion  for  judgment  non  obstante  veredicto,  and  the  other 
upon  demurrer.  Both,  however,  are  strong  authorities  to 
shew  that  the  acceptor  cannot,  after  having  by  his  accept- 
ance publicly  proclaimed  the  power  of  the  payee  to  put  the 
bill  in  circulation  by  his  indorsement,  deny  that  he  has 
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ftucli  authority ;  and  they  afford  an  equally  strong  inference         1842. 
that  he  is  likewise  estopped  from  shewing  either  that  the    sandbmom 
person  whose  name  appears  upon  the  bill  as  drawer  was  '• 

not  the  person  who  actually  drew  it^  or  that  he  had  no 
authority  to  draw  it.  It  is  of  great  importance^  particu- 
larly in  the  case  of  foreign  bills,  that  no  doubt  should  exist 
upon  such  a  point  as  this.  The  credit  and  currency  of  a 
foreign  bill  necessarily  in  most  cases  rests,  not  upon  the 
responsibility  of  the  drawer,  who  may  be  a  stranger,  but 
upon  that  of  the  acceptor.  Upon  this  first  point,  therefore, 
it  appears  to  me,  and  I  believe  also  to  my  learned  Brothers, 
that  the  defence  in  question  is  one  that  the  defendant  is 
estopped  from  setting  up.  The  next  question  is,  whether  Second  point 
or  not  it  was  competent  to  the  plaintiffs  to  reply  the 
estoppel.  That  is  a  point  that  may  admit  of  more  doubt 
than  the  first,  our  opinion  upon  which  renders  it  unneces- 
sary to  decide  either  of  the  others.  But  I  must  confess  I 
do  not  see  any  sufficient  reason  for  holding  that  the  plain- 
tiffs might  not  to  such  a  plea  as  this  reply  matter  which 
would,  if  given  in  evidence,  be  conclusive  before  the  jury. 
The  books  lay  it  down  that  estoppel  may  arise  from  matter 
of  record,  from  the  deed  of  the  party,  or  from  matter  in 
pais,  that  is,  matter  of  fact.  Undoubtedly,  if  the  latter 
means  only  that  the  matter  operates  quasi  an  estoppel  by 
being  proved  before  the  jury^  it  is  no  authority  for  placing  it 
upon  the  record.  But  I  do  not  know  why  it  should  be  so 
restrained.  It  is  true,  there  are  no  very  precise  instances 
of  matter  of  this  sort  having  been  pleaded.  Indeed,  it 
could  scarcely  be  necessary  before  the  new  rules  of  plead- 
ing, when  the  whole  case  was  open  under  the  general  issue. 
The  instances  cited  from  Termes  de  la  Ley  appear  to  me 
not  to  be  strictly  confined  to  the  case  where  the  defence 
appears  upon  the  record  :  and  undoubtedly  Lord  Coke, 
Co.  Litt.  352.  a.,  lays  it  down  generally  that  a  man  who 
has  accepted  rent  from  another  is  estopped  from  denying 
that  he  is  his  tenant.    It  may  be  contended  that  that  re- 
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1842.  fers  to  an  estoppel  by  evidence  before  the  jnry :  but  tbe 
place  in  which  it  is  found,  and  the  context,  wonld  rather 
seem  to  shew  that  Lord  Coke  was  considering  it  as  a  mat- 
ter of  estoppel  on  the  record.  With  respect  to  the  third 
Third  point.  objection,  it  appears  to  me  to  be  answered  by  referring  to 
the  dedaration,  which  expressly  avers  that  the  defendants 
had  sight  of  the  bills  and  then  accepted  the  same.  Upon 
the  whole,  therefore,  I  think  the  plaintiffs  are  entitled  to 
judgment. 

First  point.  CoLTMAN,  J. — I  am  of  the  samc  opinion.    Notwith- 

standing the  language  of  some  of  the  earlier  cases,  it 
may  now,  I  think,  be  considered  as  settled  that  the 
acceptor  of  a  bill  of  exchange  is  not  at  liberty  to  dispute 
that  the  party  who  purports  to  be  the  drawer  of  the  bill 
did  in  reality  draw  it.  But  it  is  insisted  that  this  estoppel 
cannot  be  put  upon  the  record,  that  the  rule  which  pro- 
hibits the  pleading  of  evidence  prevents  it.  That,  how- 
ever, is  a  misapprehension  of  the  rule,  the  meaning  of 
which  is,  that  that  which  is  matter  of  inference  only  shall 

Second  point,  not  be  pleaded.  Then  it  is  said  that  an  estoppel  by  mat- 
ter in  pais  cannot  properly  be  placed  upon  the  record. 
There  certainly  is  no  case  to  warrant  it:  for,  Veale  v. 
WameTy  1  Wms.  Saund.  323  b,  cannot  be  considered  an 
authority.  I  must  confess  I  see  no  reason  why,  if  a  party 
has  a  legal  defence,  he  should  not  be  at  liberty  to  plead 

Third  point.  it.  The  ouly  remaining  question  is  whether  this  replica- 
tion sufficiently  discloses  the  matter  of  estoppel.  It  is  said 
that  it  does  not  shew  that  the  defendant  had  sight  of  the 
bills  when  he  accepted  them.  But,  even  if  he  did  not  see 
them,  he  ought  not  to  have  given  currency  to  them  without 
being  satisfied  that  they  were  really  drawn  by  the  persons 
who  professed  to  have  drawn  them.  It  is  impossible  too 
highly  to  rate  the  importance  of  precluding  the  acceptor 
from  disputing  the  drawing  of  the  bill.  It  is  to  the  credit 
given  to  them  by  the  acceptance  that  bills  mainly  owe  their 
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currency.     And  it  is  the  acceptor  who  has  the  best  and        1842. 
perhaps  in  most  cases  the  only  means  of  authenticating 
the  act  of  the  drawer. 

Ebskinb^  J. — I  am  also  of  opinion  that  the  plaintiffii 
are  entitled  to  the  judgment  of  the  court.  If  this  action  Fint  point. 
had  been  commenced  before  the  new  rules  were  made^  the 
question  would  have  arisen  at  Nisi  Prius;  for^  the  only 
plea  would  then  have  been  non  assumpsit,  the  defence 
suggested  by  the  second  plea  would  have  been  matter  of 
evidence.  l%e  first  question,  therefore,  is,  whether  the 
defence  now  pleaded  would  have  been  a  good  answer 
under  the  general  issue.  The  earlier  cases  seem  to  leave 
it  in  doubt  whether  or  not  the  acceptor  might  in  an  action 
against  him  shew  that  the  drawer's  signature  to  the  bill 
was  forged :  but  in  later  cases  it  has  uniformly  been  held 
that  he  cannot  do  so.  In  addition  to  the  authorities 
already  referred  to,  there  is  a  case  of  Leach  v.  Buchannan^ 
4  Esp.  226,  where,  in  an  action  against  the  acceptor  of  a 
bill  of  exchange,  it  was  proved  that  the  plaintiff,  before  he 
took  the  bill,  sent  a  person  with  it  to  the  defendant  to  ask 
him  if  the  acceptance  was  his,  and  the  defendant  said  it 
was,  and  that  it  would  be  duly  paid ;  on  the  part  of  the 
defendant,  it  was  proposed  to  prove  that  the  acceptance 
was  forged  by  the  drawer  of  the  bill :  but  Lord  Ellen- 
borough  said,  ''  that,  if  the  counsel  wished  to  go  into  the 
evidence  he  had  stated,  he  would  admit  it,  as  public  justice 
might  require  an  example  to  be  made ;  but  that,  after  the 
evidence  which  had  been  given  by  the  plaintiff  respecting 
the  acceptance,  unless  it  was  totally  discredited,  it  could 
not  entitle  the  defendant  to  a  verdict.  The  case,  as  it 
then  stood,  did  not  rest  on  the  acceptance  being  a  forgery 
or  not.  It  might  not  be  the  defendant's  hand-writing, 
and  he  might  prove  that  it  was  not  so  by  witnesses,  and 
still  the  plaintiff  be  entitled  to  recover;  for,  before  the 
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plaintiff  took  it,  lie  sent  the  bill  to  the  defendant,  and, 
upon  the  bill  being  offered  to  him,  and  being  asked  if  the 
acceptance  was  not  his,  he  answered  in  the  affirmative, 
that  it  was.  If  he  so  accredited  the  biU,  and  induced  a 
person  to  take  it^  he  should  hold  him  liable  for  the  payment 
of  it*'  I  am  therefore  of  opinion,  that,  if  this  question 
had  been  agitated  at  the  trial,  the  defendant  would  not 
and  ought  not  to  have  been  allowed  to  give  evidence  to 
shew  that  the  bills  were  not  drawn  by  the  persons  by  whom 

Second  point,  they  purport  to  have  been  drawn.  Since  the  new  rules,  the 
precise  ground  of  defence  is  required  to  be  pleaded :  and 
accordingly  the  defendants  have  pleaded  that  Daeniker  & 
Wegmann  (the  supposed  drawers)  did  not  make  the  bills 
declared  on.  To  this  plea  the  plaintiffs  reply,  that, 
at  the  time  the  defendants  accepted  the  bills,  the  same 
purported  to  have  been  made  and  drawn  by  Daeniker  & 
Wegmann,  and  to  have  been  signed  by  them  as  the 
drawers  thereof;  and  they  further  add  the  fact  upon  which 
Lord  EUenborough  relied  as  material  in  Leach  v.  Buchanr 
nan^  viz.  that  they  took  the  bills  upon  the  faith  and  credit 
of  the  defendants^  acceptance  thereof — ^making  a  complete 
estoppel  in  point  of  fact.  Why  should  not  that  be 
pleaded  ?  It  is  laid  down  in  the  books  that  '^  an  estoppel 
is,  when  a  man  is  concluded  by  his  own  act  or  acceptance 
to  say  the  truth :  and  it  may  be  by  matter  of  record,  of 
writing,  or  in  pais.''  The  alleged  estoppel  here  does  not 
arise  by  matter  of  record  or  by  deed,  but  by  an  act  in 
pais,  viz.  by  the  defendants'  acceptance  of  the  bills.  If 
the  plaintiffs  had  taken  issue  on  the  fact,  it  seems  difficult 
to  say  that  this  might  not  have  been  proved  before  the 
jury :  and,  at  any  rate,  I  see  no  reason  why  the  plaintiffs 

Third  point  should  be  precluded  from  replying  it.  But  it  is  said  that 
the  alleged  estoppel,  supposing  it  to  be  pleadable,  is  not 
well  pleaded,  inasmuch  as  it  is  not  shewn  upon  the 
face  of  the  replication  that  the  defendants'  acceptance 
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%a8  made  in  writing  upon  the  bills  after  the  defendants  1842. 
had  had  an  opportunity  of  seeing  and  identifying  the  s^dbi^bon 
handwriting  of  the  drawers.  It  appears  to  me  that  either 
of  the  two  answers  given  by  my  Brother  Bompas  to  that 
argument  is  conclnsive.  In  the  first  place^  it  is  alleged  in 
the  declaration^  and  not  denied  by  the  plea^  that  the 
defendants  accepted  the  bills — whether  by  letter  or  by  writ- 
ing their  names  across  them  is  immaterial ;  for^  the  effect 
of  the  admission  on  the  record  is^  not  merely  that  the 
defendants  accepted  a  bill  corresponding  in  amount  and 
circumstances  with  the  bill  declared  on  in  each  count  of 
the  declaration^  but  that  he  accepted  these  very  bills. 
And,  further^  if  it  were  necessary,  I  think  resort  might  be 
had  to  the  declaration  :  and,  taking  the  allegations  in  the 
declaration  and  those  in  the  replication  together,  it  does 
appear  that  the  defendants  had  sight  of  the  bills  and  ac- 
cepted them  in  the  ordinary  way,  and  that  the  names  of  the 
persons  who  purported  to  be  the  drawers  were  upon  the 
bills  at  that  time :  and  therefore  I  think  the  estoppel  is 
sufficiently  well  pleaded  to  entitle  the  plaintiffs  to  judg- 
ment. 

Cresswell,  J. — I  am  also  of  opinion  that  the  plaintiffs 
are  entitled  to  judgment  upon  this  record.  The  plaintiffs  Fint  point. 
declare  upon  a  bill  of  exchange,  drawn  at  Rio  de  Janeiro, 
by  certain  persons  using  the  name,  style,  and  firm  of 
Daeniker  &  Wegmann,  upon  the  defendants,  payable  at 
sixty  days  after  sight ;  and  the  declaration  alleges  that  the 
defendants  had  sight  of  the  said  bill  and  then  accepted 
the  same.  To  this  count  the  defendants  plead  that  the 
said  Daeniker  &  Wegmann  did  not  make  the  bill  in  the 
declaration  mentioned.  The  first  question  is,  whether  or 
not  that  plea  discloses  any  defence.  A  common  mode  of 
testing  the  validity  of  evidence  offered  at  Nisi  Prius  under 
the  general  issue,  is,  to  consider  how  the  matter  would  look 
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Second  and 
third  pointi. 


if  expanded  on  the  record.  Now,  suppose  the  parties  were 
before  a  jury,  the  acceptance  admitted,  and  then  evidence 
tendered  on  the  part  of  the  defendants  to  shew  that  Daeni- 
ker  &  Wegmann  never  did  in  fact  draw  these  bills.  Accord- 
ing to  the  current  of  authorities,  with  one  or  two  very 
antient  exceptions,  such  evidence  would  be  rejected.  How, 
then,  can  a  party  be  permitted  to  allege  that  upon  the 
record  which  he  would  not  be  allowed  to  prove  at  the  trial? 
Drayton  v.  Dale,  2  B.  &;  C.  293,  8  D.  &  R.  684,  is  a  very 
strong  case;  and  there  the  question  arose  after  verdict; 
the  defendant,  having  made  a  promissory-note  payable  to 
the  plaintiff  or  his  order,  was  held  to  be  estopped  from 
saying  that  the  plaintiff,  by  reason  of  his  being  an  uncerti- 
ficated bankrupt,  had  no  authority  to  indorse  the  note. 
The  same  point  arose  on  demurrer  in  FUt  v.  Chappdmc, 
8  M.  &  Welsby,  616,  and  it  was  decided  the  same  way. 
In  an  earlier  case  of  Taylor  v.  Croker,  4  Esp.  187,  a  bill 
was  drawn  by  two  infants,  the  defendants  accepted,  and 
the  two  infants  indorsed  it,  and  it  was  ruled,  that,  inas- 
much as  the  defendants  had,  by  accepting  the  bill,  admitted 
that  the  infants  were  competent  to  indorse,  they  should 
not  be  permitted  afterwards  to  say  that  they  were  incom- 
petent: and  Lord  EUenborough  said  that  ''it  would  injure 
the  circulation  of  bills  very  materially,  if  such  facts  were  to 
be  inquired  into.''  So,  here,  the  defendants  having  by  thdr 
acceptance  of  the  bills  admitted  that  they  were  drawn  by 
the  parties  by  whom  they  purported  to  be  drawn,  they  are  not 
now  at  liberty  to  say  that  they  were  not.  It  was  suggested, 
that,  the  bills  being  foreign  bills,  the  acceptance  might 
have  been  by  letter,  and  without  an  opportunity  afforded 
to  the  defendants  to  ascertain  the  genuineness  of  the  signa- 
ture of  the  drawers.  It  is  enough,  however,  to  say  that  that 
is  not  this  case :  the  acceptance  is  admitted  as  alleged.  I 
think  the  plea  is  clearly  bad.  And,  for  the  reasons  already 
assigned,  I  think  the  replication  is  a  good  one  by  way  of 
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estoppel.     I  cannot  understand  why  a  party  should  not  be         1842. 


Bahobrsoit 


allowed  to  put  upon  the  record  the  facts  which  constitute 
an  estoppel  in  pais.  ^' 

Judgment  for  the  plaintiffs  (6). 

(6)  The  case  being  one  of  con-  in  the  judgment  to  abide  the  result 
siderable  hardship,  and  the  plain-  of  a  writ  of  error,  a  compromise 
tiffs  not  having  sufficient  confidence      was  efifected. 


McLaughlin  v.  Prtor.  Tuetdoy, 

T  April  26M. 

HIS  was  an  action  of  trespass.    The  declaration  charged  The  defendant 

that  the  defendant^  with  force  and  arms,  drove  a  certain  ![%b  carriage 
carriage  against  a  certain  gig  in  which  the  plaintiff  was  J"^  ^a"i-?hV' 
riding  in  and  along  a  certain  highway,  and  overtarned  the  postiiiiout,  to 
same,  whereby  the  plaintiff  was  injured.  Pleas — ^first,  not  ^cii:  ©rthc 
guilty— secondly,  that  the  injury  was  the  result  of  the  T-^cutritS^ 
negligence  and  default  of  the  driver  of  the  gig,  &c.  *^  *J«  "«« ^<>"n- 

"    ^  "  '^  ed  for  the  pur- 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  pow  of  pawing 
at  Guildhall  after  last  Trinity  Term.    The  facts  that  ap«  gate,"overt^ned 
peared  in  evidence  were  as  follow : — The  defendant  and  a  the  Sildntiff  wo 
party  were  proceeding  to  Epsom  races  on  the  Derby  day  wated,  and  ae- 
in  the  year  1889,  in  a  carriage  drawn  by  four  horses  and  him :  after  the 
driven  by  two  postillions.    The  carriage  was  hired  of  a  happened,  *the 
job*master,  and  the  horses  from  a  post-master.    The  plain-  **^*"^*"^  "^^^ 
tiff  was  journeying  to  the  same  place  in  a  gig  belonging  to  driWng-boz, 
one  Mason,  who  was  driving.    Near  the  Cock,  at  Sutton,  to  the  injured 
a  Unc  of  carriages  and  other  vehicles  was  formed  in  the  hlTcard^^and^* 
centre  of  the  road  for  the  purpose  of  passing  through  the  »p®"  '*»«  ^^n*' 

of  the  gig  alter" 
wards  calling 
upon  him,  the  defendant  observed  that  "  cutting  in  "  was  all  fair  upon  such  occasions,  and  that 
'*  Ae  intended,  if  the  gig  had  gone  quietly  out,  to  have  pulled  up  to  let  it  in  again:** — Held, 
that  the  jury  were  warranted  in  inferring  that  the  postillions  had  acted  as  they  did  with  the 
sanction  of  the  defendant,  and  consequently  that  he  was  liable  in  treepase  for  the  injury  done. 
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1842.  toll-gate.  The  carriage  in  which  were  the  defendant  and 
M*Lauohlim  ^^'  friends  was  out  of  the  line,  the  drivers  watching  an 
^-  opportunity  to  get  into  it.    The  postillion  who  had  chai^ 

of  the  wheelers,  perceiving  as  he  thought  a  fair  oppor- 
tunity, called  to  his  companion  to  "  cut  in''  before  Mason's 
gig,  telling  him  he  was  '^  all  right :"  the  latter  accordingly 
directed  his  horses'  heads  towards  the  line  and  urged  them 
forward,  and  the  gig  was  upset,  the  plaintiff  being  thrown 
out  with  such  violence  that  there  was  little  probability  of 
his  surviving  the  injuries  he  received.  Upon  the  collision 
taking  place,  the  carriage  was  stopped  and  the  owner's 
name  demanded:  whereupon  the  defendant,  who  was  on 
the  driving-box,  in  order  to  prevent  his  party  from  being 
detained  (T),  offered  money  to  the  parties,  and  eyentually 
gave  his  card ;  and,  on  Mason  subsequently  calling  at  his 
chambers,  the  defendant  observed  that  '^he  intended,  after 
getting  into  the  line,  to  have  stopped  to  let  the  gig  in 
again,"  and  that  "  it  was  usual  in  going  to  races  to  cut  in 
as  opportunity  offered." 

On  the  part  of  the  defendant,  evidence  was  given  to 
shew  that  the  carriage  had  fairly  established  itself  in  the 
line,  and  that  the  accident  was  the  result  of  an  improper 
attempt  on  the  part  of  Mason  to  force  it  out  again :  and  it 
was  objected,  that,  even  assuming  that  the  fiEiult  lay  with 
the  drivers  of  the  carriage,  the  defendant  was  not  respon- 
sible, neither  the  horses  nor  the  carriage  being  his ;  or,  at 
all  events,  that  he  was  not  liable  in  trespass. 

His  lordship  left  it  to  the  jury  to  say  whether  the  acci- 
dent was  the  result  of  want  of  skill  or  caution  on  the  part 
of  the  drivers  of  the  carriage,  or  on  the  part  of  the  owner 
of  the  gig — ^reserving  it  for  the  court  to  say,  whether, 
upon  the  facts  proved,  the  defendant  was  liable  in  this 
form  of  action. 

(7)  The  extent  of  the  injury  proceeded  to  the  race-course,  appa- 
the  plaintiff  had  sustained  was  not  reutly  without  much  inconvenience^ 
then  known :  indeed,  he  actually      notwithstanding  the  accident 
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The  jury  returned  a.  verdict  for  the  plaintiff^  damages         1849. 
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Channettf  Serjeant,  in  Michaelmas  Term  last,  accordingly 
obtained  a  rule  nisi  to  enter  a  nonsuit. — He  referred  to 
Laugher  y.  Pointer,  5  B.  &  C.  547,  8  D.  &  R.  556,  Smith 
Y.  Lawrence,  2  M.  &  B.  1,  and  Quarman  v.  Burnett,  6  M. 
&  Welsby,  499;  especially  relying  upon  the  last-mentioned 
case.  There,  the  facts  were  these : — ^The  owners  of  a  car- 
riage were  in  the  habit  of  hiring  horses  from  the  same  per- 
son, to  draw  it  for  a  day  or  drive,  and  the  owner  of  the 
horses  provided  a  driver,  through  whose  negligence  an 
injury  was  done  to  a  third  party,  and  it  was  held  that  the 
owners  of  the  carriage  were  not  liable  to  be  sued  for  such 
injury :  it  was  further  held  to  make  no  difference,  that  the 
owners  of  the  carriage  had  always  been  driven  by  the  same 
driver,  he  being  the  only  regular  coachman  in  the  employ 
of  the  owner  of  the  horses ;  or  that  they  had  always  paid 
him  a  fixed  sum  for  each  drive ;  or  that  they  had  provided 
him  with  a  livery,  which  he  left  at  their  house  at  the  end 
of  each  drive,  and  that  the  injury  in  question  was  occasioned 
by  his  leaving  the  horses  while  so  depositing  the  liveiy  in 
their  house. 

Taffimrd,  Serjeant  {Hoggins  was  with  him),  now  shewed 
cause. — ^It  is  not  necessary  to  consider  upon  this  occasion 
what  degree  of  weight  is  due  to  the  cases  cited.  They 
.  were  all  actions  upon  the  case  wherein  it  was  sought  to 
make  the  hirer  of  a  carriage  and  job  or  post-horses  re- 
sponsible for  an  injury  resulting  from  the  negligent  or 
unskilful  conduct  of  the  driver.  For  a  long  time  it  was 
doubtful  whether  the  responsibility  attached  upon  the 
owner  or  the  hirer.  The  subject  underwent  elaborate 
discussion  before  the  twelve  judges  in  Laugher  v.  Pointer, 
5  B.  &  C.  547,  8  D.  &  B.  556;  but,  the  judges  being 
equally  divided  in  opinion,  the  point  still  remained  open. 

VOL.  IV.  u  u 


M'Lauoulik 
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1842.        In  Smith  y.  Lawrence,  2  M.  &  R.  1,  Lord  Tenterden  and 
m*Lauohlim   ^^^1®^^  '•>  retained  the  opinions  they  had  expressed  in 
»•  Laugher  v.  Pointer.    The  short  facts  were  these: — ^A.,  the 

owner  of  a  carriage^  hired  fonr  post-horses  and  two  postil- 
ions of  the  defendant^  a  livery-stable  keeper,  for  the  daj, 
to  take  him  froih  London  to  Epsom  and  back.  In  retam- 
ing,  the  postilions  drove  against  and  damaged  the  plaintiff's 
gig :  and  it  was  held  that  the  defendant,  as  the  owner  of 
the  horses,  and  master  of  the  postilions,  was  fiable  to  the 
plaintiff  for  snch  damage.  Both  these  were  actions  oa  the 
ease;  as  was  also  Quarman  ▼.  Burnett,  6  M.  &  Webby,  409, 
which  certainly  was  an  extremely  strong  case.  Here,  how- 
ever, the  defendant  is  chained  as  a  trespasser:  and  the 
question  is,whether  there  was  not  evidence  enoogli  to  shew 
that  the  act  complained  <^  was  in  truth  his  act.  He  sat 
on  the  driving-box,  saw  what  the  postilions  were  about, 
and  did  not  interfere  to  prevent  it :  and  the  remark  he 
made  to  Mason  when  the  latter  afterwards  called  at  his 
Chambers,  was  amply  sufficient  to  satisfy  the  jury  that  he 
by  his  conduct  encouraged  and  incited  the  postilions  to 
the  aggressive  act  that  led  to  the  catastrophe.  In  Qfuarman 
V.  Burnett,  Parke,  B.,  says :  ''  It  is  undoubtedly  true  that 
there  may  be  special  circumstances  which  may  render  the 
hirer  of  job-horses  and  servants  responsible  for  the  neglect 
of  a  servant,  though  not  liable  by  virtue  of  the  general  rela- 
tion of  master  and  servant.  He  may  become  so  by  his  own 
conduct,  as  by  taking  the  actual  management  of  the  horses, 
or  ordering  the  servant  to  drive  in  a  particular  manner, 
which  occasions  the  damage  complained  of.''  In  Gregery 
V.  Piper,  9  B.  &  C.  591,  4  M.  &  B.  500,  it  was  held  that  a 
master  is  liable  in  trespass  for  an  act  done  by  his  servant 
in  the  course  of  executing  his  (orders  with  ordinary  care : 
and  therefore,  where  a  master  ordered  a  servant  to  lay 
down  a  quantity  of  rubbish  near  his  neighbour's  wall,  but 
so  that  it  might  not  touch  the  same,  and  the  servant  used 
ordinary  care  in  executing  the  orders  of  his  mastor,  but 
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some  of  the  rubbish  naturally  ran  against  the  wall— it  was         ld4tf. 
held  that  the  master  was  liable  in  trespoM.     So,  here,  the   mil^^ohlik 
natural  effect  and  consequence  of  the  course  pursued  by  ^^ 

the  postilions,  and  sanctioned  by  the  defendant,  were,  to 
bring  the  carriage  in  conflict  with  and  overturn  the  weaker 
vehicle:  and  for  this  the  defendant  is  cleariy  liable  in  tres-^ 
pass.  In  Stables  v.  £&y,  1  C.  &  P.  614,  it  was  held,  that, 
if,  in  an  action  on  the  case  (or  the  negligent  driving  of  a 
cart  by  the  defendants  servant,  it  appears  that  the  defen- 
dant holds  himself  out  to  the  world  as  the  owner  of  the 
cart,  by  suffering  his  name  to  remain  painted  on  it  and 
over  the  door  of  the  house  of  business  to  which  it  belongs, 
the  action  is  maintainable  against  him,  although  it  is 
proved  that  he  had  for  some  days  ceased  to  be  the  owner 
of  the  cart  and  concerned  in  the  business,  having  resigned 
both  to  his  former  partner.  Chandler  v.  BraughUm,  1  C. 
&  M.  29,  8  Tyr.  220,  is  also  a  distinct  authority  to  shew 
that  the  mere  presence  of  the  master  will  constitute  him  a 
trespasser,  where  the  act  of  the  servant  amounts  in  law  to 
a  trespass :  it  was  there  held,  that,  where  a  master  and 
servant  are  together  in  a  vehicle,  and  an  accident  occurs, 
from  which  an  immediate  injury  ensues,  the  master  is 
liable  in  trespaee  and  not  case,  although  the  servant  was 
driving,  and  not  only  no  evidence  is  given  on  the  part  of 
the  plaintiff  of  any  interference  on  the  master's  part,  but 
the  evidence  on  the  part  of  the  defendant  distinctly  nega* 
tives  any  interference.    That  is  substantially  the  case. 

« 
Chatinell,  Serjeant  (Marsh  was  with  him),  in  support  of  thd 
fule. — The  evidence  in  this  case  discloses  nothing  to  entitle 
the  plaintiff  to  treat  the  defendant  as  a  trespasser.  The 
authorities  shew  that  it  is  only  in  respect  of  some  wilfid  act 
done  or  sanctioned  by  him  that  he  can  be  so  liable.  It  is 
difficult  to  conceive  a  case  stronger  in  its  circumstances 
than  Quarman  v.  Burnett ;  and  yet  the  defendants  were  held 
not  to  be  liable  even  in  an  action  upon  the  case.    The  rule 

uu2 
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1843.        of  law  is  thus  laid  down  by  Parke,  B.,  in'fhat  case :  "  Upon 
|l*LAUQauii  ^^  principle  that  qui  fadt  per  aliom  fiicit  per  se,  the 
^'  master  is  responsible  for  the  acts  of  his  servant;  and  that 

person  is  nndoubtedly  liable  who  stood  in  the  relation 
of  master  to  the  wrong-doer — ^he  who  had  selected  him 
as  his  servant,  firom  the  knowledge  of  or  belief  in  his  skill 
and  care,  and  who  could  remove  him  for  misconduct,  and 
whose  orders  he  was  bound  to  receive  and  obey;  and  whe- 
ther such  servant  has  been  appointed  by  the  master  di- 
rectly, or  intermediately  through  the  intervention  of  an 
agent  authorized  by  him  to  appoint  servants  for  him,  can 
make  no  difference.  But  the  liability,  by  virtue  of  the 
principle  of  relation  of  master  and  servant,  must  cease 
where  the  relation  itself  ceases  to  exist :  and  no  other  per- 
son than  the  master  of  such  servant  can  be  liable,  on  the 
simple  ground,  that  the  servant  is  the  servant  of  another, 
and  his  act  the  act  of  another;  consequently,  a  third  per- 
son entering  into  a  contract  with  the  master,  which  does 
not  raise  the  relation  of  master  and  servant  at  all,  is 
not  thereby  rendered  liable ;  and  to  make  such  persons 
liable,  recourse  must  be  had  to  a  different  and  more 
extended  principle,  namely,  that  a  person  is  liable  not 
only  for  the  acts  of  his  own  servant,  but  for  any  in- 
jury which  arises  by  the  act  of  another  person,  in  carry* 
ing  into  execution  that  which  that  other  person  has  con- 
tracted to  do  for  his  benefit.  That,  however,  is  too  large 
a  position,  as  Lord  Chief  Justice  Eyre  says  in  the  case  of 
.  Bush  Y.  Sieinman,  I  Bos.  &  P.  404,  and  cannot  be  main- 
tained to  its  full  extent,  without  overturning  some  deci- 
sions, and  producing  consequences  which  would,  as  Lord 
Tenterden  observes,  'shock  the  common  sense  of  all  men:' 
not  merely  would  the  hirer  of  a  post-chaise,  hackney- 
coach,  or  wherry  on  the  Thames,  be  liable  for  the  acts  of 
the  owners  of  those  vehicles  if  they  had  the  management 
of  them,  or  their  servants  if  they  were  managed  by  ser- 
vants, but  the  purchaser  of  an  article  at  a  shop,  which  he 
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had  ordered  the  shopman  to  bring  home  for  him^  might  be  1842. 
made  responsible  for  an  injury  committed  hj  the  shop- 
man's carelessness^  whilst  passing  along  the  street/'  There 
is  nothing  to  shew  that  the  act  of  negligence  of  the  postil- 
ions was  the  act  of  the  defendant ;  nothing  in  his  conduct 
at  the  time  the  accident  happened,  or  at  any  subsequent 
period,  to  shew  that  he  had  in  any  way  sanctioned  the  im- 
proper course  pursued  by  them.  The  jury  were  clearly  not 
warranted  in  inferringi  from  his  desire  to  make  some  repa- 
ration for  the  grievance  sustained  by  the  plaintiff,  that  the 
defendant  had  given  directions  to  the  drivers  to  do  the 
act  which  unfortunately  led  to  it.  Could  it  be  so  used  if 
the  charge  were  of  a  criminal  nature?  If  not,  how  can  it 
in  a  dvil  suit?  The  case  of  Wibon  v.  Barker,  4  B.  & 
Ad.  614,  1  N.  &  M.  409,  affords  as  strong  an  instance  of 
subsequent  acknowledgment  as  can  well  be  imagined :  and 
it  was  held  not  to  be  enough  to  chai^  the  defendant  as  a  ^ 
trespasser.  The  facts  were  these : — ^The  plaintiff  was  shoot* 
ing  on  Meltham  Moors,  in  the  West  Riding  of  Yorkshire, 
when  one  Mitchell  (who  was  one  of  the  defendants)  seized 
him  and  took  away  his  gun.  The  taking  was  wrongfuL 
Mitchell  was  the  servant  of  a  Mr.  Peace,  to  whom  the  game 
on  these  moors  was  given  by  certain  parties  entitled  as 
holders  of  allotments  under  an  inclosure  act.  The  defend- 
ant Barker  was  employed  by  Mr.  Peace  in  protecting  the 
game.  MitcheU  took  the  gun  to  Barker,  who,  on  being  sub- 
sequently asked  for  it  by  the  plaintiff,  refused  to  give  it  up. 
Alderson,  J.,  was  of  opinion  that  this  evidence  was  not  suffi- 
cient to  support  an  action  of  trespass  against  Barker,  and 
that,  to  reach  both  parties,  the  form  of  action  should  have 
been  trover.    And  this  ruling  was  upheld  by  the  court. 

TiNDAL,  C.  J. — ^The  leave  to  enter  a  nonsuit  was  reserved 
by  me  with  the  view  of  seeing  whether  the  authorities  cited 
by  Mr.  KeUy  on  the  part  of  the  defendant,  and  which  were 
all  actions  upon  the  case,  would  apply  to  and  govern  the 
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preienty  wbidi  is  an  action  of  trespass;  and  I  was  desirooa 
that  the  point  should  be  reserved  for  the  determination  of 
the  eonrt^  that  thejr  might  hare  an  opportnnitj  of  con- 
sidering how  far  the  principle  laid  down  by  the  court  of 
Exchequer  in  Quarman  y.  Bumeii,  6  M.  &  Welsby,  499— 
which  has  certainly  carried  the  law  upon  this  subject  a 
Yciy  great  way—  could  be  applied  to  the  present  case ;  le- 
senring  it  to  the  court  to  say  whether  or  not,  upon  the 
evidence  given  at  the  trial,  the  defendant  could  properly 
be  said  to  have  been  a  trespasser.  Undoubtedly  the  cases 
in  which  the  hirer  of  a  glass-coach  or  a  post-chaise  haa 
been  held  not  to  be  responsible  for  the  act  of  the  driver, 
depend  upon  grounds  wholly  different  from  those  on  which 
the  liability  of  the  defendant  on  this  occasion  is  to  be  sus- 
tained. It  has  always  been  held  that  the  hirer  of  the 
carriage,  having  no  power  of  selection,  no  foreknowledge 
of  the  character  of  the  driver,  u  not  responsible  for  any 
negligence  or  want  of  HkiU  or  experience  on  his  part;  for 
that  it  is  the  duty  of  the  party  who  lets  to  exercise  care 
and  caution  in  the  selection  of  those  whom  he  entrusts 
with  the  government  and  direction  of  his  hones  and  his 
carriage.  But  here  the  question  is,  whether  the  evidence 
did  not  shew  that  this  defendant  so  conducted  himself  as 
to  be  liable  as  a  co-trespasser  with  the  postilions  whose 
misconduct  has  given  rise  to  this  inquiry.  The  general 
rule  is,  that  all  who  are  present,  and  who  from  the  drcum* 
stances  may  be  presumed  to  be  assenting  to  the  wrongfol 
act,  are  trespassers.  In  trespass  all  are  principals.  My 
Brother  Channell  put  the  matter  a  little  too  wide  when  he 
said  that  the  question  to  be  determined  was,  whether  or 
not  the  injury  sustained  by  the  plaintiff  was  the  result  of 
a  wilful  trespass  on  the  part  either  of  the  post-boys  or  of 
the  defendant.  The  real  question  is  whether  it  was  the 
result  of  an  immediate  act;  any  inquiry  as  to  intention  is 
wholly  immaterial.  This  appears  from  the  case  of  Leame 
v.  Bray,  8  East,  598,  so  often  referred  to,  where  it  was 
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kdd  that  trespuM  and  not  case  was  the  proper  remedy        1842. 
where  the  defendant  had  accidentally  driven  his  carriage   h'Lauohliii 
against  the  plaintiff's^  the  injury  being  immediate  from  «- 

the  act  done,  though  the  defendant  were  no  otherwise 
hlamable  than  driving  on  the  wrong  side  of  the  road  in 
a  dark  night.  It  was  there  urged  in  argument,  that,  to 
lender  the  defendant  liable  in  trespass,  the  act  must  be 
wilfiil.  But  Lord  Ellenborough  repudiates  the  distinction. 
"  If,''  says  his  lordship,  ''  the  injurious  act  be  the  imme- 
diate result  of  the  force  originally  applied  by  the  defend- 
ant, and  the  plaintiff  be  injured  by  it,  it  is  the  subject  of 
an  action  of  trespass  vi  et  armis,  by  all  the  cases  both  an- 
tient  and  modem.  It  is  immaterial  whether  the  iigury  be 
wilful  or  not."  And  Grose,  J.,  said :  ''  Looking  into  all 
the  cases  from  the  Year  Book  in  the  21  Hen.  7  down  to 
the  latest  decision  on  the  subject,  I  find  the  principle  to 
be,  that,  if  the  injury  be  done  by  the  act  of  the  parfy  him- 
self at  the  time^  or  he  be  the  immediate  cause  of  it,  though 
it  happen  accidentally  or  by  misfortune,  yet  he  is  answer- 
able in  trespass."  And  the  law  is  laid  down  in  similar 
terms  by  Lawrence,  J.,  and  Le  Blanc,  J.,  the  former  learned 
judge  observii^^,  that,  "in  actions  of  trespass,  the  distinc- 
tion has  not  turned  either  on  the  lawfulness  of  the  act  from 
whence  the  iiqury  happened,  or  the  design  of  the  party 
doing  it  to  commit  the  injury;  but,  as  mentioned  by  Mr. 
Justice  Blackstone  in  the  case  of  Scoti  v.  Shepherd,  2  W. 
Blac.  895,  on  the  difference  between  iiguries  direct  atid 
immediate,  or  mediate  and  consequential"  There  can  there- 
fore be  no  doubt  in  this  case  but  that  the  post-boys  were 
trespassers :  and  then  arises  the  question  whether  the  cir- 
cumstances are  sufficient  to  make  the  defendant  a  co-tres- 
passer, either  from  the  active  part  he  took  in  the  affair,  or 
from  his  tacit  consent  I  think  there  was  abundant  evi- 
dence to  justify  the  jury  in  coming  to  the  conclusion  they 
did.  In  the  first  place,  he  was  present — sitting  on  the 
box  of  the  carriage :  and,  when  he  saw  that  the  carriage 
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1842.  was  out  of  the  fine,  he  must  haye  known  that  the  post- 
boys  intended  to  get  into  it  again  whenever  they  found  an 
opportunity,  so  as  to  be  enabled  to  pass  through  the  toll- 
gate.  Had  he  at  that  time  expostulated^  I  hesitate  not  to 
say  that  he  would  not  have  been  a  trespasser,  whatever 
might  have  ensued;  for,  no  servant  can  against  his  master's 
will  make  him  a  trespasser  by  any  wrongful  act  of  his.  Had 
he  expressed  any  the  slightest  disapprobation  of  the  course 
the  post-boys  were  evidently  pursuing^  he  would  have  es- 
caped all  liability.  Or,  if  the  defendant  and  his  firiends 
had  aU  been  inside  the  carriage,  so  that  they  could  not 
be  supposed  to  be  so  well  aware  of  what  was  going  on,  the 
plaintiff  must  have  sought  his  remedy  elsewhere:  but  bdng, 
or  some  of  them  being,  on  the  outside,  and  seeing  the  im- 
proper manner  in  which  the  post-boys  were  endeavouring 
to  get  on,  and,  though  not  actively  encouraging  them  in 
their  unlawful  course,  yet  abstaining  from  all  interposition 
to  restrain  them,  this,  though  not  very  strong,  certainly 
was  some  evidence  whence  the  jury  might  properly  infer 
that  the  defendant  assented  to  that  course.  But  the  evi- 
dence does  not  stop  there ;  for,  the  defendant,  some  time 
after  the  accident,  in  a  conversation  with  one  of  the  wit- 
nesses, said  that  he  intended  to  have  stopped  when  the 
carriage  had  established  itself  in  the  line,  and  allowed  the 
gig  to  regain  its  place.  Now,  that  remark  shewed  pretty 
strongly  that  the  defendant  was  exercising  control  over  the 
motions  of  the  post-boys,  and  was  an  assenting  party  to 
their  act.  I  therefore  think  the  defendant,  the  dominus 
pro  tempore,  being  present  and  seeing  what  was  going  on, 
and  not  interfering  to  prevent  the  mischief,  must  be  taken 
to  have  been  an  assenting  party;  and  that  this  case  falls 
within  the  principle  laid  down  in  Gregory  v.  Piper,  9  B. 
&  C.  591,  4  M.  &  B.  500,  and  Chandler  v.  Broughtm,  1 
C.  &  M.  29,  in  which  latter  case  it  was  held,  that,  where 
master  and  servant  are  together  in  a  vehicle,  and  an  acci- 
dent occurs,  from  which  an  immediate  injury  ensues,  the 
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master  is  liable  in  trespass  and  not  case,  althougb  the  ser-         1843. 
vant  was  drivings  and  not  only  no  evidence  was  given  on    mil^Johu,! 
the  part  of  the  plaintiff  of  any  interference  on  the  master's  *• 

partj  but  the  evidence  on  the  part  of  the  defendant  distinctly 
negatives  any  interference;  so  that  the  mere  presence  of  the 
master  with  the  servant  will  constitute  him  a  trespasser, 
if  the  act  of  the  servant  amount  to  a  trespass.  Upon  the 
whole,  thereforci  I  think  the  jury  in  this  case  may  have 
justly  come  to  the  conclusion  that  the  defendant  was  a  co- 
trespasser  with  the  post-boys,  and  consequently  that  the 
rule  for  entering  a  nonsuit  must  be  discharged. 

CoLTMAN,  J. — The  court  are,  by  the  agreement  of  the 
parties,  to  judge  in  this  case  whether  the  facts  proved  at 
the  trial  were  sufficient  to  warrant  the  jury  in  coming  to 
the  conclusion  that  the  defendant  was  a  trespasser.  The 
question  is  whether  that  which  passed  at  the  time  of  the 
accident,  and  subsequently,  when  the  witness  Mason 
called  at  the  defendant's  chambers,  did  not  amount  to  an 
admission  by  the  defendant  that  the  act  of  aggression  was 
done,  if  not  by  his  direction,  at  all  events  with  his  assent. 
Much,  undoubtedly,  depends  upon  the  degree  of  credit 
due  to  that  witnesss :  but,  looking  at  aU  the  circumstances, 
I  see  nothing  to  impugn  his  testimony.  In  the  first  in* 
stance,  on  the  carriage  being  stopped,  and  the  party  being 
told  they  would  not  be  allowed  to  proceed  until  they  had 
given  up  the  name  of  the  owner,  the  defendant  comes 
forward  and  says  he  will  be  responsible  for  what  has 
occurred.  That  would  not  have  rendered  him  liable  for 
the  trespass  if  he  had  not  been  a  party  consenting  to  it ; 
but  it  is  something  like  an  acknowledgment  or  admission 
that  he  considered  himself  a  party  liable.  His  subsequent 
remark  as  to  his  notion  of  the  way  of  going  to  races  being 
"to  cut  out  and  cut  in,  and  get  on  as  you  can/'  and  his 
observation  to  the  witness  Mason,  that,  if  the  chaise  had 
gone  quietly  out  of  the  line  he  would  have  stopped  to 
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1842.  let  it  in  again;  all  tend  to  shew  that  the  breaking  of 
line,  as  one  of  the  witnesses  called  it,  was  substantially 
the  defendant's  act :  and  he  never  on  any  occasion  denied, 
but,  on  the  contraiy,  distinctly  asserted  that  he  had  made 
himself  responsible.  I  think,  if  the  matter  had  been  left 
to  the  jury  upon  this  point,  they  could  not  have  found 
any  other  than  a  verdict  affirming  the  liability  of  the 
defendant  as  a  co-trespasser. 

Ebskinb,  J. — ^I  am  also  of  opinion  that  there  is  no 
ground  for  entering  a  nonsuit  in  this  case.  The  cases  in 
which  the  courts  have  decided  that  the  hirer  of  a  carriage 
is  not  responsible  for  an  accidental  injury  resulting  firom 
the  negligence,  misconduct,  or  want  of  skill  of  the  hired 
driver,  have  nothing  whatever  to  do  with  the  question  now 
under  discussion.  This  is  not  an  action  against  a  master 
for  an  injury  resulting  from  the  negligence  of  his  servant : 
the  defendant  is  charged  as  a  co-trespasser ;  and  the  result 
must  depend  upon  whether  or  not  the  evidence  showed 
him  to  have  been  acting  in  concert  with  the  parties  who 
actually  committed  the  trespass.  The  fSsust  of  the  de- 
fendant having  been  one  of  the  party  by  whom  the 
cairiage  and  horses  were  hired,  undoubtedly  would  not 
render  him  liable  as  a  trespasser:  but  there  must  be 
evidence  reasonably  calculated  to  satisfy  a  jury  (or,  in  this 
case,  to  satisfy  the  court)  that  he  was  a  party  assenting  to 
the  act  out  of  which  the  mischief  arose.  To  shew  that 
the  defendant  contemplated  or  intended  that  any  damage 
should  be  done  to  the  gig  or  to  the  persons  in  it,  was 
not  necessary.  But,  if  the  act  of  the  post-boys  in  forcing 
themselves  improperly  into  the  line,  was  an  act  to  which 
he  by  his  presence  gave  his  assent  and  encouragement,  he 
is  equally  liable,  whatever  his  intention  might  have  been. 
Now,  the  evidence  showed,  that,  to  a  certain  extent,  the 
act  was  wilful :  the  defendant  was  sitting  on  the  box 
of  the  carriage:  the  post-boy  who  had  the  care  of  the 
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wheelers  called  to  his  comrade  ^'  Gk)  in  there/'  aud  it  was  1842. 
the  attempt  to  obey  this  direction  that  occasioned  the  h^i^avghlim 
accident.  Those  on  the  box  mnst  have  had  sufficient  _  *• 
intimation  of  what  was  going  on.  Then,  after  the  ac- 
cident had  happened,  the  defendant,  with  very  proper 
feeling,  pnt  himself  forward  as  the  person  to  be  held 
responsible  for  it — ^never  for  a  moment  suggesting  that 
the  &ult  was  the  fault  of  the  post-boys  only.  And,  on 
the  occasion  of  the  interview  between  the  defendant  and 
the  witness  Mason,  the  defendant,  still  abstaining  firom 
any  repudiation  of  liability,  expresses  his  readiness  to  pay 
for  the  damage  done  to  the  gig ;  and  then  he  makes  the 
declaration  which  clearly  shews  that  he  was  aware  of  and 
assented  to  the  intention  of  the  post-boys  to  diverge  into 
the  line :  he  says,  "  It  was  your  own  fault ;  the  accident 
would  not  have  happened  had  you  gone  out :  it  was  my 
intention  to  have  stopped  to  let  you  in  again.''  That  shews 
that  the  defendant  was  conscious  that  he  had  complete 
control  over  the  movements  of  the  post-boys.  Under 
these  drctimstances,  therefore,  it  seems  to  me  that  the 
court  cannot  come  to  any  other  conclusion  than  that  the 
defendant  is  civilly  responsible  for  the  injury  in  question. 

Cbisswell,  J. — I  am  also  of  opinion  that  this  rule 
must  be  discharged.  At  the  trial  some  matters  were 
disposed  of  by  the  jury,  viz.  that  an  act  of  trespass  was 
committed,  and  that  severe  and  permanent  injury  to  the 
plaintiff  was  the  result.  I  will  not  stop  to  discuss  the 
merits  of  the  plea,  which  appears  to  be  one  of  a  rather 
singular  character.  But  the  question  reserved  for  the 
opinion  of  the  court  is,  whether  or  not  the  defendant  is 
responsible :  and  this  is  reserved,  not  as  a  dry  question  of 
law,  but  whether  the  evidence  was  such  as  would  fairly 
have  warranted  the  jury  in  finding  him  responsible.  I 
am  of  opinion  that  the  defendant  is  liable ;  and  I  think 
the  case  is  not  at  all  affected  by  those  decisions  in  which 
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1842.  it  has  been  held  that  the  hirer  of  a  carriage  is  not  re- 
sponsible for  the  acts  of  the  driver.  In  Laugher  y.  Ajfn- 
ter,  5  B.  &  C.  547,  8  D.  &B.  656,  and  in  Quarman  v.  J9icr- 
nett,  6  M.  &  Welsby,  499,  the  great  struggle  was,  whether 
or  not  the  circnmstances  proved  the  driver  to  have  been 
the  servant  of  the  hirer  of  the  carriage,  so  as  to  render  the 
hirer  liable  on  the  simple  relation  between  master  and 
servant.  But  that  has  no  bearing  upon  this  case,  which  is 
an  action  of  trespass.  A  party  may  be  liable  as  a  tres- 
passer,  provided  the  act  be  done  by  his  sanction  or  under 
his  authority.  Here,  the  postilions  were  clearly  guilty  of 
a  wrongful  act  in  wilfully  driving  into  a  position  they  were 
not  entitled  to  occupy.  Then,  did  the  defendant  know 
what  they  were  about?  and  did  he  sanction  it?  Seated 
on  the  driving-box,  it  is  impossible  he  could  be  ignorant  of 
it.  He  did  nothing  to  prevent  it:  and  his  remark  to 
Mason,  when  he  called  upon  him  after  the  accident,  shews 
that  he  did  sanction  the  act  of  the  postilions ;  for,  if  he 
meant  to  let  the  gig  into  the  line  again,  it  is  quite  clear 
that  he  meant  to  shut  it  out  first.  He  seems  throughout 
to  have  considered  that  they  were  justified  in  doing  as 
they  did.  I  entirely  concur  with  the  rest  of  the  court 
in  thinking  that  the  rule  should  be  discharged. 

Rule  discharged. 


s^^i^^ .  Stxtrtbvant  r.  Founs. 

Apnl22ntL      . 

To  an  action  by  ASSUMPSIT  by  the  indorsee  against  the  acceptor  of  a 
against  the  ac  bill  of  exchange  for  243/.  Is.  Sd.,  bearing  date  the  17th 
S«chiLge*!'"  August,  1838,  drawn  at  four  months'  date  by  one  James 
*^«  d*^d  "f  *"\,    Ayres,  and  by  Ayres  indorsed  to  the  plaintiff. 

accepted  (he  bill 

for  the  accommodation  of  the  drawer  and  without  consideration,  and  that  the  bill  was  indorsed  to 
the  plaintilf  #100  yean  after  U  bfcafne  due:—He\A^  on  special  demurrer,  that  this  plea  afforded 
no  aaawvr  to  cbt  action. 
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Plea— that  the  said  bill  of  exchange  in  the  declaration  1842. 
mentioned  was  accepted  by  the  defendant  before  the  same 
became  dne  or  payable,  at  the  request  of  and  for  the  ac- 
commodation of  the  said  James  Ajren,  and  without  any 
yalue  or  consideration  whatsoever  for  the  said  acceptance 
thereof,  or  for  the  payment  thereof;  and  that  the  said  bill 
of  exchange  was  so  indorsed  to  the  plaintiff  as  in  the  said 
declaration  mentioned,  ttpo  years  qfter  the  same  had  become 
due  and  payable  according  to  the  tenor  and  effect  thereof; 
verification. 

Special  demurrer,  assigning  for  causes — ^that  it  was  not 
averred  or  shewn  in  the  plea  that  the  defendant  accepted 
the  said  bill  upon  the  terms  that  the  same  should  not  be 
indorsed  or  negotiated  by  the  said  James  Ayres  after  it 
became  due — and  that  the  plea  did  not  allege  that  the 
plaintiff  had  notice  of  the  premises,  or  any  of  them,  in  the 
plea  mentioned,  before  or  at  the  time  the  said  bill  was  in- 
dorsed to  him,  or  that  the  defendant  ever  required  the 
said  James  Ayres  not  to  indorse  the  said  bill  after  it  be- 
came due.    Joinder. 

ChanneU,  Serjeant,  in  support  of  the  demurrer. — The 
plea  does  not  allege  that  the  plaintiff  was  not  a  holder  for 
value,  or  that  he  had  notice  that  the  defendant  accepted  it 
without  value  and  for  the  accommodation  of  the  drawer ; 
neither  does  it  state  that  the  defendant,  when  he  accepted 
the  bill  for  the  drawer's  accommodation,  restricted  him 
from  negotiating  it  after  it  should  become  due.  The 
dry  question  therefore,  is,  whether  the  holder  of  a  bill 
of  exchange,  whose  title  for  value  is  not  impeached,  and 
who  is  not  fixed  with  notice  that  the  bill  is  an  accom- 
modation bill,  is  precluded  from  recovering  the  amount 
from  the  acceptor  by  reason  of  the  mere  fact  of  his  having 
become  possessed  of  it  after  it  reaches  maturity.  An  im- 
pression has  gone  abroad,  that,  in  no  case  can  a  party 
give  a  better  title  to  an  accommodation  bill,  after  it 
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has  become  due,  tliaa  he  himself  had:  but  no  case  has 
gone  to  the  extent  required  to  support  this  plea.  In 
CkarkB  r.  Mandm,  1  Taunt  224,  it  was  held  that  it  is  not 
of  itself  a  defence  to  an  action  by  the  indoner  of  a  bill  of 
ei^diange,  to  plead  that  it  was  accepted  for  the  accommo- 
dation of  the  drawer,  without  consideration,  and  was 
indorsed  over  after  it  became  due.  Sir  James  Mansfield 
there  said :  ''  There  is  no  allegation  of  fraud  in  this  plea, 
nor  any  ayerment  that  the  plaintiff  did  not  give  a  valuable 
and  full  consideration  for  this  bill :  it  must  therefore  be 
presumed  that  he  did,  and  that  there  is  no  fraud  in  the 
transaction:  he  receives  the  bill  firom  the  proper  hand 
which  was  entitled  to  have  the  possession  of  it,  the  person 
to  whom  it  was  payable.  It  is  not  necessarily  to  be  in* 
ferred,  because  it  was  an  accommodation  bill,  that  there 
was  an  agreement  not  to  negotiate  it  after  it  became  due; 
but,  if  there  was  such  an  agreement,  it  was  the  defendant's 
own  fault  that  the  bill  was  outstanding ;  for,  even  sup- 
posing that  the  drawer  had  undertaken  to  provide  for  the 
payment  when  the  bill  became  due,  the  acceptor  had  a 
right  to  require  that  it  should  be  given  up.  It  happened 
through  his  permission,  therefore,  if  the  bill  gave  the 
drawer  any  power  to  delude  the  indorsee."  And  Law* 
rence,  J.,  said :  '^  In  the  present  case,  it  is  to  be  supposed 
that  the  party  persuades  a  friend  to  accept  a  bill  for  him, 
because  he  cannot  lend  him  money.  Would  there  be  any 
objection,  if,  with  the  knowledge  of  the  drcumstanoe  that 
this  is  an  accommodation  bill,  some  person  should  advance 
money  upon  it  before  it  was  due?  Then,  what  is  the 
objection  to  his  ftimishing  the  money  on  it  after  it  is  due? 
for,  there  is  no  reason  why  a  bill  may  not  be  negotiated 
after  it  is  due,  unless  there  was  an  agreement  for  the  pur^ 
pose  of  restraining  it.  But,  if  tho^  had  beoi  such  an 
agreement,  it  should  have  been  stated  in  the  plea,  and  it 
might  then  have  been  a  defence :  but  that  is  not  so  here. 
This  bill  then  must  be  presumed  to  be  given  in  order  that 
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the  party  may  raise  money  on  it  in  the  ordinary  way.  I  1842. 
see  nothing  in  the  transaction  prejudicial  to  the  acceptor; 
and  the  plea  ia  bad  in  substance.''  The  circumstances  of 
that  case  substantially  accord  with  those  of  the  present 
[Thidal,  C.  J. — ^There  is  the  additional  fact  there^  that  the 
plaintiffs  knew  that  the  acceptance  was  an  accommoda- 
tion one  (8)].  Charki  y.  Marsden  was  cited  in  Sttin  v. 
Ygkiias^  1  C.  M.  &  R.  566,  where,  to  a  declaration  on  bills 
of  exchange  by  indorsees  against  the  acceptors,  a  plea  that 
the  bills  were  accepted  for  the  accommodation  of  the 
indorser,  and  without  any  consideration  for  the  acceptance, 
and  that  they  were  indorsed  to  the  plaintiffs  after  they 
became  due— -was  held  ill :  and  Parke,  B.,  said :  "  There  is 
nothing  whatever  to  lead  to  a  conclusion  that  the  defend- 
ants intended  to  limit  the  negotiation  of  the  bill  to  the 
time  before  it  became  due.''  The  only  distinction  between 
that  case  and  the  present,  is,  that  here  the  plea  states  that 
the  bill  was  accepted  before  it  became  due.  If  the  contract 
of  the  defendant  was  of  the  limited  kind  suggested,  it 
should  have  been  so  alleged  in  the  plea. 

Tdffawrd^  Serjeant,  contri.— The  case  of  Charles  y.  lim^ 
den  certainly  bears  an  aspect  un&vourable  to  the  present 
plea :  it  has  not,  however,  escaped  doubt  and  criticism :  it 
is  cited  with  a  qusere  in  Bayley  on  Bills,  6th  edit.  p.  60l. 
Thuom  V.  Erancis,  1  Camp.  19,  was  precisely  this  case. 
It  was  there  held,  that,  although  the  bon&  fide  holder  of  a 
promissory-note  made  without  consideration,  himself  gave 
a  full  consideration  for  it ;  yet,  if  he  took  it  after  it  was 
due,  from  another  indorser  who  had  given  none,  he  cannot 
maintain  an  action  upon  it  against  the  maker :  and  Lmi 
EUenborough  said :  ''  After  a  bill  or  note  is  due,  it  comes 
disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  in- 
quiries concerning  it.    If  he  takes  it,  though  he  gives  a 

(8)  See  Smith  v.  Knox,  3  Esp.  46. 
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1842.  fiill  consideratioii  for  it,  he  takes  it  on  the  credit  of  the 
indorser,  and  subject  to  all  the  equities  with  which  it 
may  be  incumbered.''  That  expression  of  Lord  Ellen- 
borough  is  adopted  in  Bajley  on  Bills,  p.  157,  where  it 
is  said  that  "  a  man  who  takes  a  bill  after  it  is  due,  takes 
it  subject  to  all  the  objections  and  equities  to  which  it  was 
liable  in  the  hands  of  the  person  firom  whom  he  takes  it ;'' 
citing  Tayhr  v. Mather,  8 Term  Rep.  88,  n.  (9).  [Tlfido/, 
C.  J. — ^That  must  be  taken  with  a  grain  of  allowance.] 
The  same  doctrine,  as  applicable  to  such  a  state  of  Ceu^, 
was  also  strongly  laid  down  by  Buller,  J.,  in  Brown  v. 
Davies,  8  T.  R.  80.  ''  There  is,''  said  that  learned  judge, 
**  this  distinction  between  bills  indorsed  before  and  aft» 
they  become  due.  If  a  note  indorsed  be  not  due  at  the 
time,  it  carries  no  suspicion  whatever  on  the  fiace  of  it^ 
and  the  party  receives  it  on  its  own  intrinsic  credit. 
But,  if  it  is  overdue,  though  I  do  not  say  that  by  law 
it  is  not  negotiable,  yet  certainly  it  is  put  of  the  com- 
mon course  of  dealing,  and  does  give  rise  to  suspicion. 
Still  stronger  ought  that  suspicion  to  be  when  it  appears 
on  the  face  of  the  note  to  have  been  noted  for  non-pay- 
ment; which  was  the  case  here.  But,  generally,  when  a 
note  is  due,  the  party  receiving  it  takes  it  on  the  credit  of 
the  person  who  gives  it  to  him.  Upon  this  ground  it  was, 
that,  in  the  case  in  Cornwall  {Banks  v.  CohveU),  I  held  that 
the  defendant  was  entitled  to  set  up  the  same  defence  that 
he  might  have  done  against  the  original  payee;  and  the 
same  doctrine  has  been  often  ruled  at  Guildhall.  A  fiur 
indorsee  can  never  be  injured  by  this  rule;  for,  if  the 
transaction  be  a  fair  one,  he  will  still  be  entitled  to  recover. 
But  it  may  be  a  useful  rule  to  detect  fraud  whenever  that 
has  been  practised."  Upon  Lord  Kenyon's  appearing  to 
dissent  firom  the  generality  of  the  doctrine  held  by  Mr. 
Justice  Buller,  he  proceeded  to  observe — ''  My  Lord  thinks 

(9)  See  Byles  on  Bilk,  4th  edit.  pp.  94, 123. 
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I  have  gone  rather  too  far  in  something  that  I  have  said;         1842. 
but  it  is  to  be  observed  that  I  am  speaking  of  eases  where    « "^    ^    ^ 
the  note  has  been  indorsed  after  it  became  due,  when  I        _  v. 
consider  it  as  a  note  newly  drawn  by  the  person  indorsing 
it/'     The  accommodation  acceptor  expects  that  the  bill 
will  be  paid  by  the  drawer;  and  he  does  not  usually  get 
possession  of  it.     The  plea  need  not  allege  an  agreement 
between  the  drawer  and  the  acceptor  to  restrict  the  right 
of  the  former  to  negotiate  it  after  it  became  due :  it  lies 
upon  the  other  side  to  shew  that  he  has  such  right :  it  is 
enough  for  the  defendant  to  shew  that  he  has  had  no  value. 
In  Boekm  y.  Sterling ,  7  T.  B.  423,  Lord  Kenyon  thus  speaks 
oi  Brown  y.Davies : — "  When  that  case  was  brought  before 
this  court  on  a  motion  for  a  new  trial,  it  appeared  that 
there  was  a  rule  in  such  cases  that  the  party  taking  a  bill 
of  exchange  after  it  is  due  takes  it  subject  to  all  the  equity 
to  which  the  party  from  whom  he  takes  it  is  liable.     And 
I  do  not  mean  to  call  that  rule  in  question  now ;  though 
in  that  case  I  grounded  my  opinion  on  the  particular  cir- 
cumstances of  the  case,  it  appearing  on  the  face  of  the  bill 
that  it  had  been  dishonoured ;  I  thought  that  that  distin- 
guished it  from  the  general  case,  and  that  distinction  was 
not  denied  by  the  majority  of  the  court.     However,  I  do 
not  wish  to  set  that  question  afloat  again.''    If  that  be  the 
correct  rule,  as  the  indorser  could  not  himself  have  sued, 
so  he  can  give  to  an  indorsee  no  better  title.    And,  if  this 
were  not  the  rule,  the  acceptor  might  be  called  upon  at 
any  time  within  six  years  by  an  indorsee  for  value,  when, 
by  bankruptcy  or  other  circumstances,  his  recourse  against 
the  drawer  might  be  gone. 

TiNDAL,  C.  J. — ^I  do  not  sufficiently  feel  the  force  of  the 
argument  urged  on  the  part  of  the  defendant  to  say  that 
the  authority  of  the  cases  cited  for  the  plaintifi*  is  to  be 
abandoned.  The  plaintifi*  sues  as  indorsee  the  acceptor  of 
a  bill  of  exchange ;  the  plaintiff  being  a  holder  for  value, 

▼OL.  IV.  X  X 
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2842.  and  having  no  notice  of  the  fiust  of  the  bill  being  an 
accommodation  bill.  The  question  is  whether  the  mere 
drcnmstance  of  the  indorsement  to  the  plaintiff  having 
taken  place  after  the  maturity  of  the  bill^  creates  any 
ground  of  defence.  What  my  opinion  would  have  been 
had  the  point  been  a  new  one^  I  will  not  say :  but^  upon 
the  authority  of  the  cases  to  which  we  have  been  referred^ 
I  think  that  circumstance  affords  no  answer  to  the  plain- 
tiff's right  to  sue.  Charlea  v.  Marsden,  1  Taunt.  224,  not 
only  is  expressly  in  point,  but  is  a  'much  stronger  case 
than  the  present :  it  was  there  held  that  it  is  not  of  itself 
a  defence  to  an  action  by  the  indorsee  of  a  bill  of  exchange;, 
to  plead  that  it  was  accepted  for  the  accommodation  of  the 
drawer,  without  consideration,  and  was  indorsed  over  after 
it  became  due.  The  plea  in  that  case  contained  a  further 
allegation,  that  is  wanting  here,  viz.  that  the  plaintiff  knew 
that  the  bill  was  an  accommodation  bill :  and  the  decision 
of  the  court  is  put  by  Sir  James  Mansfield  on  the  ground 
that  there  was  no  allegation  of  fraud  in  the  plea,  nor  any 
averment  that  the  plaintiff  did  not  give  a  valuable  and  full 
consideration  for  the  bill ;  and  he  seems  to  think  it  rather 
the  fiEtult  of  the  acceptor  that  the  bill  was  allowed  to  ba 
outstanding  after  it  became  due.  I  do  not  so  much  fed 
the  force  of  the  argument  that  one  who  takes  a  bill  after  it 
ihas  become  due  takes  it  subject  to  all  the  equities  to  whidi 
the  party  from  whom  he  takes  it  is  liable.  Charle»  v. 
Marsden  was  cited  without  disapprobation  in  Stan  v. 
Ygkrias,  1  C.  M.  &  E.  565,  where  the  court  seem  to  inti- 
mate, that,  in  order  to  take  the  case  out  of  the  ordinary 
rule,  the  plea  should  aver  the  neoessazy  fitcts  to  exclude  a 
right  in  the  person  accommodated  to  negotiate  the  bill  afler 
it  became  due.  Upon  the  whole,  I  am  disposed  to  stand 
by  these  authorities ;  and  therefore  I  think  the  plaintiff 
must  have  judgment  on  this  plea. 

.   CouMAN^  J.*-I  am  of  the  same  opinion.    Lawrence^ 
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J.,  says,  in  Charles  v.  Marsden,  ''  There  is  no  reason  why 
a  bill  may  not  be  negotiated  after  it  is  due,  unless  there 
was  an  agreement  for  the  purpose  of  restraining  it.  But, 
if  there  had  been  such  an  agreement,  it  should  have  been 
stated  in  the  plea,  and  it  might  then  have  been  a  defence." 
That  is  in  substance  the  same  as  is  afterwards  stated  by 
Parke,  B.,  in  Stein  v.  Yfflesias.  The  ground  of  my  Brother 
Talfourd's  argument  in  effect  is,  that  an  agreement  that 
the  bill  should  not  be  negotiated  after  it  becomes  due  is 
necessarily  implied  firom  the  fact  of  its  being  an  accommo- 
dation bill.  I  think  otherwise.  Any  agreement  to  that 
effect  must  be  expressly  averred.  This  is  clearly  an  in- 
sufficient plea. 

Erskine,  J. — I  am  of  the  same  opinion*  Upon  the 
£EUSts  stated  upon  this  record,  it  must  be  taken  that  the 
plaintiff  is  a  holder  for  value;  and  though,  from  the  cir- 
cumstance of  the  plaintiff  having  taken  the  biU  after  it 
became  due,  it  may  be  inferred  that  he  had  notice  that  it 
was  an  accommodation  bill,  it  is. not  an  inference  (^law, 
but  of  fact,  and  therefore  should  have  been  alleged.  So,  if 
the  defendant  intended  to  rely  upon  an  inference  of  an 
agreement  as  between  the  drawer  and  the  acceptor  that 
the  bill  should  not  be  negotiated  after  it  became  due,  that 
is  an  inference  of  fact  and  not  Gt  law,  and  should  have  been 
averred.  Then,  is  the  fact  of  the  bill  having  been  accepted 
for  the  accommodation  of  the  drawer,  an  answer  to  the 
action?  In  Tinsan  v.  Francis,  1  Camp.  19,  and  Boehm  v. 
Sterling,  7  T.  B.  428,  the  rule  seems  to  be  laid  down  that 
lie  who  takes  a  bill  after  it  becomes  due  takes  it  subject  to 
all  the  equities  with  which  it  may  be  encumbered.  The 
question  is  whether  this  is  one  i>f  the  equities  with  which  it 
is  encumbered.  It  is  true  the  drawer  could  not  sue  the 
acceptor :  but  no  equity  can  attach  to  the  bill  in  the  hands 
of  a  holder  for  vidue ;  it  was  given  expressly  for  thQ  purpose 
of  being  negotiated.    Then,  taking  the  cases  in  that  view, 

zx2 
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it  aeems  to  liave  been  decided  in  Charles  v.  Marsden  and 
Stein  V.  Yglesias  that  a  party  who  takes  a  bill  for  a  good 
consideration  alter  it  becomes  due,  is  not  prednded  firom 
suing  the  acceptor  by  the  drcumstance  of  the  bill  being  an 
accommodation  bill. 

Ckesswell,  J.— I  am  of  the  same  opinion.  Though 
undoubtedly  I  should  have  felt  some  difficulty  had  no 
cases  been  found,  I  am  by  no  means  clear,  that,  if  this 
were  res  integra,  I  should  not  have  come  to  the  same  con- 
clusion. If  the  true  rule  be  that  one  who  takes  a  bill  by 
indorsement  after  it  is  due,  takes  it  subject  to  all  the 
equities  that  attach  to  it,  then  arises  the  question  what  are 
those  equities.  In  Charles  v.  Marsden,  1  Taunt.  224^  Lord 
Mansfield  says  that  it  is  not  necessarily  to  be  inferred, 
because  the  bill  is  an  accommodation  bill,  that  there  was 
an  agreement  not  to  negotiate  it  after  it  became  due :  and 
Lawrence,  J.,  adds,  that,  if  there  had  been  such  an  agree- 
ment, it  should  have  been  stated  in  the  plea.  And,  though 
the  dictum  of  Lord  EUenborough  in  Thison  v.  Francis,  1 
Camp.  19,  is  at  variance  with  the  decision  in  Charles  y. 
Marsden,  it  must  be  observed  that  the  last- mentioned  case 
was  not  determined  until  the  year  after  Tlnson  v.  Fran^ 
cis  (10).  The  case  of  Attwood  v.  Crowdie,  1  Stark.  483^  is 
only  consistent  with  the  view  taken  by  this  court  in  Charles 
V.  Marsden.  The  facts  were  these : — ^The  plaintiffs  were 
the  London  bankers  of  Mattingley  &  Co.,  who  were  bankers 
at  Abingdon  and  also  at  Wantage ;  and  the  latter  being 
indebted  to  the  former,  and  being  pressed  by  them  to  send 
any  bills  up  that  they  could  procure,  sent  up  nine  bUlsybr 

(10)  Charles  v.  Manden  occur-  would  require  much  examimUioo, 

red  in  Easter  Term,  1808;  ihe  vc-  and  would  render  it  necessary  to 

lume  of  Campbell  in  which  Tinson  go  through  the  cases,  Mome  ofiMek 

V,  Francis  appears  was  not  pub-  appear  to  elashf  and  it  might  be 

lished  until  April,  1809.     Speak-  difficult  to  reconcile  them,  but  it  is 

ing  of  this  point  in  Charles   v,  unnecessaiy  to  give   any  opinion 

Marsden,  Chambie,  J.,  says,  "  it  upon  the  point." 
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account,  in  which  were  included  the  bills  in  question,  which  1842. 
had  been  accepted  by  the  defendants  for  the  accommoda- 
tion of  Mattingley  &  Co.  Upon  the  evidence  adduced  for 
the  defendants,  it  appeared  that  the  balance  of  the  cash 
account  between  the  plaintiffs  and  Mattingley  &  Co.  was 
considerably  in  favour  of  the  latter,  both  on  the  19th 
March,  1814,  and  the  19ih  April,  1814,  when  the  two  bills 
in  question  respectively  became  due.  It  also  appeared  that 
there  were  periods  subsequent  to  those  dates  when  the 
general  account,  including  both  cash  and  engagements, 
was  in  favour  of  Mattingley  &  Co. ;  but  they  afterwards 
failed,  and  at  the  time  of  the  failure  were  indebted  to  the 
plaintiffs  in  a  sum  exceeding  the  principal  and  interest  of 
the  bills.  In  an  action  upon  these  bills  by  the  London 
bankers  against  the  acceptors,  the  plaintiffs  had  a  verdict : 
and  in  the  ensuing  term  Scarlett  moved  for  a  new  trial, 
contending  that  the  bills  had  not  been  sent  for  the  pur- 
pose of  securing  a  fluctuating  balance,  but  on  account  of 
the  then  eidsting  debt ;  and  that,  after  that  object  had 
been  satisfied,  the  plaintiffs  became  the  proprietors  of  the 
biUs  after  they  were  due,  and  that  Mattingley  &  Co.  could 
not  at  that  time  make  the  plaintiffs  proprietors,  without 
being  subject  to  the  equity  under  which  they  themselves 
held  the  bills.  But  Lord  Ellenborough  said :  ''  Upon 
what  terms  Crowdie  &  Co.  originally  accepted  the  bills, 
does  not  appear,  but  the  circumstances  indicate  what  the 
nature  of  the  transaction  was ;  their  not  withdrawing  the 
bills,  or  demanding  them  back,  shews  that  they  considered 
themselves  to  be  sureties.''  That  case  is  perfectly  con- 
sistent with  the  principle  laid  down  in  Charles  v.  Marsden. 
On  these  grounds,  I  concur  with  the  rest  of  the  court  in 
thinking  that  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Tu€$iay^  CoBBOLD  V.  ChILYER. 

A  ^nimnt  of  vJN  the  16th  Februaryj  1840,  the  defendant  executed  a 
f^Hiui^  vi!*  warrant  of  attorney  authorizing  the  plaintiflF  and  two  other 
cation,  1840,      attomies.  or  either  of  them,  to  appear  for  the  defiradant  in 

authoriied  the  '  »  rr 

confeMionofa  an  action  of  debt/ and  to  confess  a  judgment  for  500/* 
of  last  Hilary*  against  the  defendant  **  as  of  last  Hilary  Term,  next  Easter 
E^rTem  or  Term,  or  any  subsequent  term."  The  defeazanoe  stated 
any  fuiwe^ent  the  Warrant  of  attorney  to  be  given  to  secure  the  sum  of 
that  a  judgment  250A  with  5  per  ccut.  interest;  and  which  sum  appeared  by 
jVtiuDy  1^0^.  the  defeaaanoe  to  be  further  secured  by  the  joint  and 
n^a^duc  cxe"  ■®^^®"^  promissory-uote  of  the  defendant  and  one  James 
cution  of  the      HaiU,  dated  the  13th  February,  and  payable  on  demand. 

A  writ  of  fi.  -  On  the  8th  September,  1841,  the  plaintifF  entered  up 
sheriff  hTdf-  ^  judgment  on  the  warrant  of  attorney,  and  issued  a  fi.  fa. 
rected  to  levy  a  thercou,  directed  to  the  sheriff  of  Suffolk,  and  oommand- 

aum  different  in  ^  ' 

amount  flrom  lug  him  ''that  he  cause  to  be  made,  as  well  a  certain  debt 
inthejudgment,  of  269/.  9s.  4cf.,  parcel  of  a  certain  debt  of  600/.  which 
eJl'iri^c^br,*  '^^  C.  Cobbold  lately  in  our  court  before  our  justices  reco- 
unieu  the  rea-   ^i^^^red  against  E.  Chilver,  as  also  5/.  5#.  which  in  our  said 

fonoftheva-  ^*  ' 

riance  be  shown  court  Were  awarded  to  the  said  J.  C  Cobbold  for  his  d»* 

the  writ  :^there.  mages  which  he  had  sustained  as  well  by  reason  of  the 

jttd^ent  was  dc^^B^^^g  ^^  ^^  ^^^t  as  for  his  costs  and  charges  by  him 

entered  up  on  a  about  his  suit  in  that  bduUf  expended,  whereof  the  said 

'^MTant  of  at-  ^^_  .,  .  .        ,  «•  <•  * 

tomey  for  600/.,  &•  Cfailvcr  u  oonvictcd,  as  appears  to  us  of  record,  together 

f  debt^flsoi!  ^^  intemt  upon  the  said  sums  of  269/.  9f .  4d.  and  6/.  5<., 

and  th^i^^t  ^  ^^  rate  of  4/.  per  cent,  from  the  8th  day  of  September, 

commanded  the  1841,  ou  which  day  the  judgment  aforesaid  was  entered 

•heriff"thathe  ,,       *   ,         ,       .        ,  , 

cauie  to  be        upw''    A  lery  havug  been  made  under  this  wnt — 

made,  as  well  a 
certain  debt  of 

^frocUf a  ccr-  ^^^^^j  Sdjeaut,  obtained  a  rule  calling  upon  the  plain- 
tain  debt  of       tiff  to  shew  cause  why  the  judgment  and  execution  thereon 

600/.  which  J.       ,  '    ,,        ^v  .       .,     ^       .  1     ..  ,      ,      ,, 

c,  lately  incur  should  not  be  sct  aside  for  irregulanty,  and  why  the  pro- 

court  before  our 
justices,  reco- 
vered," &c.— The  court  set  aside  the  judgment  for  irregularity,  with  costs. 
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oeeds  of  the  levy  should  not  be  lefimded. — ^The  objection 
to  the  judgment,  vas,  that  it  was  signed  in  vacation,  whereas 
the  warrant  of  attorney  only  authorized  the  party  to  sign 
judgment  in  term;  and  the  objection  to  the  writ,  was, 
that  it  did  not  follow  the  judgment.  Todd  v.  Gompertz, 
6  Dowl.  296,  and  the  Srd  rule  of  Hilary  Term,  4  Will.  4, 
were  referred  to, 

Channett,  Serjeant  {Bramwell  was  with  him),  shewed 
cause.-^The  judgment,  though  signed  in  vacation,  was 
signed  as  of  the  preceding  term,  precisely  following  the 
direction  contained  in  the  warrant  of  attorney.  A  variance 
between  the  writ  and  the  judgment  undoubtedly  is  ground 
for  setting  aside  the  execution :  but  an  objection  so  purely 
technical  must  be  clearly  made  out.  Here  it  is  only  from 
tiie  writ  itsdf  that  the  amount  of  the  judgment  can  be 
ascertained :  and  it  is  quite  consistent  with  the  language 
of  the  writ  that  the  sum  recovered  was  only  269/.  9s.  4d. ; 
for,  reading  the  words  '^  parcel  of  a  certain  debt  of  606l/* 
in  paventheses,  the  relative  which,  by  the  proper  gnun- 
zoatical  construction  of  the  sentence,  will  apply  to  the 
fntm  first  mentioned,  and  not  to  the  500/.,  whidi  is  only  the 
penalty. 

Bompas,  Serjeant,  in  suppcnrt  of  ihe  mle.^^The  authority 
given  by  tins  warrant  of  attorney  has  not  been  well  esw- 
cised :  it  is,  to  confess  a  judgment  against  the  defendant 
''  as  of  last  Hilary  Term,  next  Easter  Term,  or  any  subse* 
qnent  term.^'  That  does  not  authorize  the  entering  of  a 
judgne&t  in  racation.  The  judgment  of  Patteson,  J.,  in 
Thdd  V.  Gompertz,  6  Dowl.  296,  is  expressly  in  point: 
"  The  second  ohgection/'  says  that  learned  judge,  "  was, 
that  the  authority  given  by  the  warrant  of  attorney  was,  to 
confess  a  Judgment  of  Hilary  Term ;  and  it  was  contended 
that  such  a  judgment  could  not  be  signed  now.  It  was 
said,  that,  because  it  ought  to  be  dated  of  a  particular  day^ 
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1842.  as  judgments  coold  not  be  signed  generally  of  a  term  (11), 
such  a  judgment  would  be  irregular,  and  therefore  tbe 
warrant  was  an  authority  to  sign  an  irregular  judgment. 
I  think  the  utmost  limit  to  which  that  objection  can  be 
carried,  is,  that  it  would  not  authorize  a  judgment  to  be 
signed  in  vacation" 

TiNDAL,  C.  J. — ^The  warrant  of  attorney  in  this  case  is 
dated  the  15th  February,  1840,  which  is  in  Hilary  Vaca^ 
tion.  It  authorizes  certain  attomies  therein  named  to 
confess  a  judgment  against  the  defendant  "  as  of  last  Hi' 
lary  Term,  next  Easter  Term,  or  any  subsequent  term.'' 
If  the  judgment  had  been  signed  in  that  Hilary  Vacation, 
'^  as  of  the  preceding  term,  though  that  would  have  been 
irregular,  still,  such  being  the  contract  between  the  par- 
ties, we  should  not  hare  interfered.  But  now,  by  the  rule 
of  Hilary  Term,  4  Will.  4,  every  judgment  being  required 
to  be  entered  of  record  of  the  day  of  the  month  and  year, 
wKether  in  term  or  vacation,  when  signed,  and  having  no 
relation  to  any  other  day ;  and  there  being  no  provision  in 
this  warrant  of  attorney  enabling  the  plaintiff  to  sign 
judgment  as  of  any  other  term  than  Hilary  Term,  1840; 
and  he  not  having  availed  himself  of  it  if  there  were  any 
such  provision;  this  is  a  judgment  signed  in  vacation, 
when  the  authority  was  to  sign  it  in  term  only.  I  there- 
fore think  the  rule  must  be  made  absolute. 

A  discussion  ensued  as  to  the  costs  of  the  application, 
which  the  court  were  not  disposed  to  allow,  nor  Bompas 
to  relinquish  :  the  learned  Serjeant  was  therefore  desired 
to  speak  to  the  second  point. 

(11)  See  the  3rd  mle  Jof  Hilary  the  month  and  year,  whether  in 

Term,  4  Will.  4,  hy  which  it  is  term  or  vacation,  when    signed, 

ordered,    that,    *'  all  judgments,  and  shall  not  have  relation  to  any 

whether  interlocutory  or  final,  shall  other  day." 
he  entered  of  record  of  the  day  of 
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Bompas,  Serjeant. — ^The  aatbority  is^  to  enter  up  judg-  1842. 
ment  for  bOOL,  and  for  nothing  else.  The  judgment  must 
pursue  the  authority,  and  the  writ  must  follow  the  judg- 
ment :  it  cannot  be  read  in  the  manner  suggested.  Web- 
ber y.  Hutchim,  8  M.  &  W.  819,  1  Dowl.  N.  S.  95,  is 
exactly  in  point :  it  was  there  held  that  a  writ  of  fi.  fa., 
whereby  the  sheriff  is  directed  to  levy  a  sum  dififerent  in 
amount  from  that  mentioned  in  the  judgment,  idthough 
smaller,  is  irregular,  unless  the  reason  of  the  variance  be 
shewn  on  the  face  of  the  writ :  and  Parke,  B.,  says :  "  The 
writ  niust  agree  in  the  mandatory  part  of  it  with  the  judg- 
ment. If  the  plaintiff  sues  out  execution  for  a  part  only  of 
the  sum  recovered  by  the  judgment,  he  may  direct  the 
sheriff  accordingly  by  a  private  memorandum;  but,  if  the 
judgment  and  the  writ  do  not  agree,  the  reason  of  the 
variance  ought  to  appear  on  the  face  of  the  writ.'' 

TiNDAL,  C.  J. — ^The  writ  clearly  is  irregular.  Had  the 
case  rested  upon  the  first  objection  only,  we  should  not 
have  given  costs,  that  being  rather  matter  of  legal  con- 
struction than  an  irregularity :  but  the  second  objection 
I  think  entitles  the  defendant  to  have  his  rule  made  abso- 
lute with  costs. 

The  rest  of  the  court  concurring, 

Bule  absolute,  with  costs. 
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Wednesday,  CallANDEB  V.  DiTTRICH. 

The  first  count^  1  HIS  was  ail  action  of  assumpnt.  The  first  cotiiit  <tf 
tio?rti^A^t  ^^  decbuudon  stated,  that  theretofore,  to  wit,  on  the  18th 
it  was  agreed  Jaimaiy,  1887,  it  was  agreed  between  the  plaintiflp  (then 
piaiDtiff  (then  residing  in  London)  and  the  defendant  (who  was  then 
don)  and'the^'^'  residing  in  parts  beyond  the  seas,  to  wit,  at  Kisnigsberg, 
^dlSt^Ka-  ^  ^^  kingdom  of  Prussia),  that  the  plaintiff  should  pur- 
nigsberg  in        chase  of  the  defendant,  and  that  the  defendant  shonld  sdl 

Priusia),thatthe 

pUintiff  should  sud  deliver  to  the  plainti£F,  to  wit,  for  the  purpose  of  being 

defendant^ Vnd  flipped  and  oonvejod  to  London  aforesaid,  a  certain  large 

fendMt  sh!iuid  <l^^""**i^y»  ^  ^**  ^"^®  hundred  lasts  of  seed,  to  wit,  tares,  at 

sell  and  deliver  a  Certain  price  then  agreed  upon  between  them,  to  wit,  the 

to  the  plaintiff,        .         ^  ,^  .  .  i  .       -  ,.,.«. 

for  the  purpose  pncc  of  18f .  per  imperial  quarter,  free  on  board,  m  Spring; 

of  being  ship- 
ped and  con- 
veyed to  London,  a  certain  quantity  of  tares,  at  a  given  price,  free  on  board,  and  of  a  eertsln 
quality  and  description ;  that  the  plaintiff  paid  for  the  tares  pursuant  to  the  contract ;  and  that, 
although  the  defendant  afterwards,  in  part  performaaoe  of  the  agreement,  shipped  Mt  Kenigs- 
berg  certain  tares  for  the  plaintiff,  and  although  the  tares  so  shipped  afterwards  arrived  in 
London,  yet  the  defendant,  disregaiding  his  promise,  did  not  ship  the  said  tares  free  on  board, 
nor  of  the  quality  and  descriptioo  contracted  for ;  whereby  the  plaintiff  had  sustained  ceitaia 
special  damage. 

The  second  cowit  atated,  thai,  in  oentideration  that  the  plaintiff  had  «9«ed  to  becomi  tiie 
purchaser  of  the  tares  in  the  first  count  mentioned,  the  defendant  promised  the  plaintiff  that  he 
would  superintend  the  shipping  tfiereof,  and  would  ose  every  reasonable  and  proper  preoavdon 
in  seeing  that  the  same  were  properly  shipped  and  stowed ;  and  alleged  for  breach,  that  the 
tares  were,  with  the  privity  and  at  the  instance  of  the  defendant,  shipped  and  stowed  In  a  care- 
less, negligent.  Improvident,  unusual,  and  unmerchantlike  manner,  by  means  whereof  they 
became  heated  and  destroyed. 

To  these  counts,  the  defendant  pleaded,  amoagsl  ether  thing*,  that  he  was  lesfidcat  at 
Kosnigsberg,  in  Prussia,  within  the  ligeance  of  the  King  of  Prussia,  and  within  the  Jurisdiction 
of  a  certain  court  of  judicature  called  the  Royal  Prussian  Court  of  Commerce  and  Admiralty  of 
Koenigsberg,  and,  whilst  he  was  so  resident,  and  before  the  commencement  of  this  action,  the 
plaintiff  impleaded  the  defendant  in  the  said  court  of  judicature,  *'  for  not  performing  the  very 
same  identical  promises,  and  each  and  every  of  them,  as  were  in  the  first  and  second  counts  oif 
the  declaration  in  this  action  mentioned,  and  for  the  damages  alleged  to  have  been  sustained  by 
him  the  plaintiff  thereby,"  the  same  court  having  jurisdiction  in  the  premises  i  that  such  proceed- 
ings were  thereupon  had  that  afterwards  a  judgment  or  decree  was  pronounced  by  the  said  court, 
whereby  it  was  a<i|judged  and  declared  that  the  plaintiff  had  no  cause  of  action  against  the  de- 
fendant in  respect  of  the  damages  alleged  to  have  been  sustained  by  the  plaintiff  through  the  non- 
performance of  the  said  promises,  &c.  Replication,  that  no  such  judgment  or  decree,  final  and 
conclusive  between  the  parties  to  the  suit  in  that  plea  mentioned,  in  manner  and  form  as  theretn 
alleged,  ever  was  pronounced  by  the  said  court  of  judicature  in  that  plea  also  mentioned. 

In  support  of  the  plea,  the  defendant  produced  a  translation  ofthe  judgment  or  decree  therein 
mentioned,  which  appeared  to  be  a  judgment  pronounced  in  a  suit  instituted  by  the  plaintiff  in 
the  Court  of  Commerce  at  Koenigsberg,  wherein  he  sought  to  recover  back  the  money  ke  had 
pittd,  ond  to  reeeind  the  contract ;  and  it  also  appeared  that  the  judgment  proceeded,  not  upon 
the  merits,  but  on  the  ground  of  prescription : — 

Held,  that  this  judgment  did  not  sustain  the  plea,  inasmuch  as  it  did  not  appear  to  be,  aa 
alleged  in  the  plea,  a  judgment  upon  the  same  causes  of  action  as  those  here  declared  on. 
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the  odd  tares  to  be  large,  aound,  good  Kcenigabeig  seed  1842, 
tares  of  the  growth  of  the  year  1836,  and  of  the  best 
qiiaUty ;  and  it  was  also  then  agreed  between  the  plaintiff 
and  the  defendant  that  the  defendant  should  draw  a  bill 
on  the  plaintiff  fiir  half  the  amonnt  of  the  invoice  price  of 
the  said  tares,  at  three  months'  date,  on  nuJdng  the  said 
contract,  and  that  the  plaintiff  should  pay  to  the  defendant 
the  remainder  of  the  price  of  the  said  tares  in  any  way 
satis&ctory  to  the  defendant  or  one  Kiel,  on  the  defend- 
ant's handing  the  plaintiff  the  bill  of  lading  of  the  said 
tares :  Averment  that  one  hundred  lasts  of  tares  are  equal 
to  a  certain  laige  quantity,  to  wit,  1060  imperial  quarters,  or 
thereabouts :  Mutual  promises :  Averment,  that  afterwards, 
to  wit,  on  the  day  and  year  first  aforesaid,  in  pursuance  and 
performance  of  the  said  agreement,  the  defendant  made 
and  drew  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  the  plaintiff,  and  thereby  required  the  plaintiff, 
three  months  after  the  date  thereof  (which  period  had 
dapsed  long  before  the  commencement  of  the  suit),  to  pay 
to  the  order  of  a  oortain  person,  to  wit,  the  said  Eiel^  a 
certain  huge  sum  of  money,  to  wit,  as  and  lor  half  the 
amoimt  of  die  inroioe  price  of  the  said  tares,  and  as  and 
for  and  in  part  payment  thereof,  to  wit,  the  sum  of  460/., 
which  said  hst^mentioned  sum  the  plaintiff,  in  fiirther  pur- 
suance of  his  said  agreement,  afterwards,  and  when  the 
said  bill  of  exchange  became  due^  to  wit,  on  ftc.,  duly 
paid  fMscording  to  the  .tenor  and  effect  therec^;  that,  after- 
wards, &c.,  the  plaintiff  received  of  and  firom  the  defendant 
tlie  bill  of  lading  <^  a  certain  largp  portion  of  the  said 
tares,  to  wit,  nine  hundred  and  seventeen  quarters  thereof 
and  tint  thereupon,  in  pursuance  of  and  further  perform- 
anee  of  the  said  agreement,  he  then  duly,  according  to  the 
said  oontracrt;,  and  at  the  defendant's  request,  paid  to  the 
defendant  the  remainder  of  the  price  of  the  same  tares,  to 
wit,  the  sum  <tf  ^6/.  6$. :  General  averment  of  pexform- 
aaoe  on  the  plaintiff's  part :  Breach,  that^  although  the  Breach. 
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1842.  defendant  did  afterwards,  to  wit,  on  the  29tli  April,  1837, 
in  part  performance  of  the  said  agreement,  ship  and  deliver 
on  board  a  certain  vessel,  to  wit,  provided  hj  the  defendant, 
for  the  plaintiff,  to  wit,  the  Mary  Swan,  at  a  certain  port,  to 
wit,  at  Koenigsberg,  a  certain  large  quantity,  to  wit,  nine 
hundred  and  seventeen  quarters  of  tares,  for  the  plaintiff; 
and  although  the  said  tares  so  shipped  as  aforesaid  did 
afterwards,  to  wit,  on  &c.,  arrive  in  London  aforesaid;  yet 
the  defendant,  disregarding  his  said  promise,  did  not  nor 
would  ship  the  said  tares  free  on  board  the  said  last-men- 
tioned vessel,  and  did  not  nor  would  sell  and  deliver  to  the 
plaintiff  sound  good  seed  tares  of  the  growth  of  the  year 
1836,  and  of  the  best  quality,  but,  on  the  contrary  thereof, 
the  said  tares  at  the  time  of  their  said  delivery  and  ship- 
ment in  and  on  board  the  aforesaid  vessel,  and  on  their 
arrival  in  London  aforesaid,  to  wit,  on  &c.  last  aforesaid, 
were,  as  the  defendant  at  the  time  of  the  said  shipment 
and  delivery  well  knew,  but  which  the  plaintiff  did  not  dis- 
cover until  the  day  and  year  last  aforesaid,  very  soft,  heated, 
discoloured,  mouldy,  rotten,  decayed,  and  wholly  unfit  to  be 
used  as  and  for  seed  tares,  or  for  any  other  purpose,  and 
not  of  the  growth  of  the  year  1836,  and  thereby  and  by 
means  of  the  premises  became  and  were  utterly  useless  to 
the  plaintiff,  contrary  to  the  terms  of  the  said  agreement 
and  of  the  promise  of  the  defendant  by  him  so  made  as 
Spcdtl damage,  aforesaid:  The  count  then  alleged,  that,  in  consequence  of 
the  defendant's  said  breach  of  his  said  agreement,  the 
plaintiff  had  not  only  lost  and  been  deprived  of  the  advan- 
tage, profit,  and  gain  which  he  would  and  ought  to  have 
made  if  the  defendant  had  performed  his  said  agreement, 
but  had  been  deprived  of  the  use  and  interest  of  his  said 
monies  which  in  pursuance  of  his  part  of  the  said  agree- 
ment he  so  paid  to  the  defendant  as  aforesaid,  and  had  also 
been  put  to  great  charges  and  expense  of  his  monies,  and 
been  forced  and  obliged  to  layout  and  expend  a  large  sum 
of  his  money,  to  wit,  1000/.,  in  and  about  the  insurance  of 
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the  said  tares^  and  in  and  about  shipping  the  same  on        .1842. 
board  the  said  vessel  at  Eoenigsberg  aforesaid^  and  convey-     callInder 
ins  the  same  to  England,  and  in  and  about  the  necessary  «• 

surveying  and  ascertaining  the  state  and  condition  of  the 
said  tares  on  their  said  arrival  in  London  as  aforesaid^  and 
in  landing  and  selling  the  same  under  protest^  to  wit^  on 
fee. ;  of  all  which  premises  the  defendant  had  at  all  times 
had  due  notice. . 

The  second  count  stated^  that^  theretofore^  to  wit^  on  the  Second  count, 
said  18th  January^  1837^  in  consideration  that  the  plain- 
tifFj  at  the  request  of  the  defendant,  had  agreed  to  become 
the  purchaser  of  the  said  tares  as  in  the  first  count  men- 
tioned^ the  defendant  promised  the  plaintiff  that  he  the 
defendant  would  superintend  the  shipping  and  loading  of 
the  said  tares,  to  wit,  at  Koenigsberg  aforesaid,  and  would 
take  and  use  every  reasonable  and  proper  precaution  in 
seeing  that  the  same  were  properly  shipped  and  stowed  in 
and  on  board  a  fit  and  proper  vessel  or  fit  and  proper  ves- 
sels in  that  behalf,  for  the  conveyance  of  the  said  tares  to 
London  aforesaid ;  yet  the  plaintiff  in  fact  said,  that,  al- 
though he  the  plaintiff  in  all  things  performed  his  said 
agreement,  as  in  the  first  count  mentioned,  and  although  a 
large  quantity,  to  wit,  nine  hundred  and  seventeen  quarters 
of  the  said  tares  were  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  under  the  said  agreement  in  the  first  count  men- 
tioned, and  with  the  privity,  knowledge,  and  sanction  of 
the  defendant,  and  at  his  instance,  shipped  and  loaded  for 
conveyance  thereof  to  London,  in  and  on  board  a  certain 
vessel  bound  to  London,  which  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  there  arrived  with  the  isaid  quantity 
of  tares  on  board  thereof;  yet  the  plaintiff  in  fact  said  Breach, 
that  the  defendant  disregarded  his  said  last-mentioned 
promise,  in  this,  to  wit,  that  he  the  defendant  did  not  in 
any  manner  according  to  his  said  promise  superintend  the 
shipping  and  loading  of  the  same  tares,  or  take  or  use 
any  precaution  whatever  in  or  towards  seeing  that  the 
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1842.        eame  were  properly  shipped  or  stowed  in  or  on  board  a  fit 
CAhi^lsDn    ^'  proper  vessel  or  fit  and  proper  yessels  in  that  behalf, 
*•  bnt  wholly  neglected  and  fiuled  so  to  do,  and,  on  the  oon- 

traiy  thereof,  the  same  ship  or  vessel  in  or  on  board  of 
which  the  same  nine  hundred  and  seventeen  qnartera  of 
the  said  tares  were  so  shipped  and  loaded  as  aforesaid  at 
the  instance  of  the  defendant,  to  wit,  by  reason  of  her 
having  on  board  too  great  a  quantity  of  cargo,  and  by 
reason  of  the  state,  size,  condition,  and  circumstances  of 
the  same  vessel,  was,  on  the  occasion  aforesaid,  a  vezy 
unfit  and  improper  vessel  wherein  to  ship  or  stow  the  same 
tares,  as  the  defendant  at  the  time  well  knew;  and  that 
the  said  nine  hundred  and  seventeen  quarters  of  tares  were, 
with  the  privity  and  at  the  instance  of  the  defendant, 
shipped  and  stowed  in  and  on  board  the  same  vessel  in  a 
very  careless,  negligent,  improvident,  unusual,  and  un- 
Spedal damage,  mcrchantiiike  manner;  and  by  means  of  tixe  premises  the 
said  nine  hundred  and  seventeen  quarters  of  the  said  tares 
became  and  were  so  heated,  mouldy,  soft,  rotten,  disco- 
loured, and  decayed,  that  the  same  and  every  part  thereof 
became  and  were  and  was  wholly  useless  and  lost  to  the 
plaintiff;  whereby  the  plaintiff  had  not  only  lost  and  been 
deprived  of  great  gains  and  profits  which  he  otherwise  might 
and  cotdd  and  would  have  derived  and  acquired  by  a  re- 
sale of  the  same  tares  at  high  and  advanced  prices,  but  had 
been  deprived  of  the  use  and  interest  of  the  said  purchase* 
money  thereof,  and  had  also  been  put  to  great  charges  and 
expense  of  his  monies,  altogether  amounting  to  a  large 
sum,  to  wit,  1000/.,  in  and  about  the  shipping  of  the  said 
tares,  and  in  insuring  the  same  against  perils  of  the  sea,  and 
in  and  about  the  convqring  of  the  same  to  England,  and  in 
and  about  the  necessary  surveying  and  ascertaining  the 
state  and  condition  of  the  same  tares  on  their  arrival  at 
London  aforesaid,  and  in  landing  and  disposing  of  the 
same. 
The  declaration  also  contained  counts  for  money  paid. 
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monejr  had  and  received^  and  money  found  dne  on  an         1842. 
account  stated — concluding  to  the  plaintiff's  damage  of    callIwder 
8000/.  ^    •. 

The  defendant  pleaded — ^nrst^  non  assumpsit — secondly^  First  and  se- 

that  the  tares  in  the  first  count  mentioned  were  not  nor  *******  *^^*"- 


any  part  thereof,  at  the  time  of  the  said  delivery  and 
shipment  in  and  on  board  the  aforesaid  vessel,  very  soft, 
heated,  discoloured,  mouldy,  rotten,  decayed,  or  wholly 
unfit  to  be  used  for  seed  tares,  or  for  any  other  purpose, 
but  were  and  was  tares  of  the  growth  of  the  year  1886; 
concluding  to  the  country. 

Thirdly — to  the  second  count — ^that  the  ship  or  vessel  in  Third  plea. 
and  on  board  of  which  the  said  tares  in  that  count  men- 
tioned were  shipped  and  loaded,  was  not  a  very  unfit  and 
improper  vessel  wherein  to  ship  and  stow  the  same,  modo 
et  fonn&;  concluding  to  the  country. 

-  Fourthly — ^to  the  first  and  second  counts — ^that  thereto-  Fourth  plea. 
fore,  and  before  the  commencement  of  the  suit,  and  before  memf"  *" 
the  commencement  of  the  proceedings  next  thereinafter 
mentioned,  the  defendant  was  resident  in  parts  beyond  the 
seas,  to  wit,  at  Eoenigsberg^  in  the  kingdom  of  Prussia, 
within  the  ligeance  of  the  King  of  Prussia,  and  within  the 
jurisdiction  of  a  certain  court  of  judicature  called  The  Boyal 
Prussian  Court  of  Commerce  and  AdmiraUy  of  Kcenigsbergi 
and  afterwards  and  whilst  he  was  so  resident  at  Ecenigsberg 
aforesaid,  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  27tb  June,  1888,  the  plaintiff  impleaded  the  defend- 
ant in  the  said  court  of  judicature,  fw  not  performing  the 
very  same  identical  promises,  and  each  and  every  of  them,  as 
were  in  the  firet  and  second  counts  of  the  declaration  in  this 
action  mentioned,  and  for  the  damages  alleged  to  liaoe  been 
sustained  by  him  the  plaintiff  thereby,  the  same  court  having 
jurisdiction  in  the  premises;  that  such  proceedings  were 
thereupon  had  in  the  said  court,  that,  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  81st 
May,  1889,  a  judgment  or  decree  was  pronounced  by  the 
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said  court,  whereby  it  was  adjudged  and  declared  that  the 
plaintiff  had  no  cause  of  action  against  the  defendant  in 
respect  of  the  damages  alleged  to  have  been  sustained  by 
him  the  plaintiff  through  the  non-performance  of  the  said 
promises ;  and  it  was  further  ordered  and  decreed  by  the 
said  judgment  or  decree  that  the  plaintiff  shotdd  pay  the 
costs  and  expenses  of  the  proceedings  so  had  in  the  same 
court  in  that  behalf;  which  judgment  or  decree  was  not  in 
any  way  reversed  or  made  void :  that  the  said  judgment  or 
decree  was  and  is  final  and  conclusive  between  the  parties 
to  such  suit  as  to  the  said  supposed  cause  of  action  in  the 
country  where  the  same  was  pronounced,  to  wit,  in  the 
kingdom  of  Prussia  aforesaid,  and  the  plaintiff  was  pre- 
cluded from  all  further  litigation  in  respect  of  the  same, 
and  ought  not  further  to  importune  or  molest  him  the  de- 
fendant in  respect  of  such  supposed  cause  of  action  so 
adjudicated  upon  by  the  said  judgment  or  decree  as  afore- 
said— ^verification. 

The  plaintiff  joined  issue  on  the  first,  second,  and  third 
pleas,  and  replied  to  the  fourth,  that  no  such  judgment  or 
decree,  final  and  conclusive  between  the  parties  to  the  suit 
in  that  plea  mentioned,  in  manner  and  form  as  therein 
alleged,  ever  was  pronounced  by  the  said  court  of  judica-. 
ture  in  that  plea  .also  mentioned,  in  manner  and  form  lu 
in  that  plea  above  alleged.    Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  adjourned 
sittings  at  Guildhall  after  Trinity  Term,  1841.  The  de- 
fendant, in  support  of  his  fourth  plea,  put  in  a  translation 
of  the  judgment  in  the  suit  in  the  Koenigsbe^  CSourt  of 
Commerce,  of  which  the  following  is  the  substance : — 

"  The  Boyal  College  of  Commerce  and  Admiralty  at 
Koenigsberg  in  Prussia  have  in  their  meeting  or  sessions 
on  the  31st  May,  1839,  where  there  were  present  the 
director,  &c.,  decided  and  pronounced  judgment  according 
to  the  records  of  proceeding  as  follows : — First,  that  the 
plaintiff  be  barred  with  his  claim  of  780/.  10s.  Id.  sterling. 
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^ith  interest  thereon  from  the  6th  Aprils  1838^  which  he  1842. 
formed  against  the  defendant  on  account  of  a  cargo  of 
nine  hundred  and  seventeen  quarters  of  tares  received  in 
the  year  1837  by  the  ship  Mary  Swan :  Secondly,  that  the 
agreement  between  the  parties,  whereby  the  plaintiff  is  re- 
nouncing the  receipt  of  the  one  hundred  and  thirty-three 
quarters  of  tares,  which,  according  to  the  defendant's  state- 
ment, were  still  lying  here  for  the  plaintiff,  and  which  offer 
the  defendant  accepts,  be  hereby  legally  confirmed :  And, 
thirdly,  that  the  plaintiff  be  condemned  in  the  charges  of 
the  law  proceedings/' 

"  Reasons. 

"  A.  B.  Callander,  in  London,  in  the  beginning  of  1837*  ReaMM. 
ordered  of  R.  M.  Dittrich,  of  this  place,  one  hundred  lasts 
of  large  sound  Koenigsberg  seed  tares,  best  quality,  which 
ought  to  be  free  from  any  mixture  of  oats,  peas,  and  such 
objectionable  com  and  seed,  at  18^.  sterling  per  quarter,  free 
on  board,  to  be  shipped  in  Spring.  Dittrich,  in  his  letter 
of  the  18th  idem  to  Callander,  accepted  this  offer.  Before 
the  shipment  took  place,  Callander  recommended  to  Dittrich 
to  have  the  tares  shipped  as  early  as  possible,  and  in  as 
small  vessels  as  possible,  to  prevent  heating.  Next  to  this, 
he  ordered  him  to  re-sell  half  the  quantity  of  the  purchased 
tares  (about  five  hundred  quarters),  if  the  price  of  purchase 
could  be  obtained;  whereas,  if  they  were  to  be  shipped,  he 
should  always  prefer  an  English  vessel.  The  firm  of  Dit- 
trich could  not  effect  the  sale,  and  consequently  shipped 
nine  hundred  and  thirteen  quarters,  to  an  amount  of 
837/.  6*.,  on  the  29th  April,  1887,  per  the  Mary  Swan; 
and  on  the  30th  idem  informed  Callander  thereof;  thereby 
observing  that  the  remainder  of  one  hundred  and  thirty* 
three  quarters  then  was  warehoused  for  his  account  with 
Dittrich. 

"  The  purchase  price  for  the  quantity  shipped,  of  nine 
hundred  and  thirteen  quarters  tares,  is  paid  in  that  manner 
that  Dittrich  acknowledged  to  have  received  by  accepted 

VOL.  IV.  Y  Y 


690  IN  THE  COMMON  PLEAS, 

1849.        drafts  450/.,  And  that  afterwards,  on  handing  bill  of  lading, 
CAuIiiDn     Callander  paid  to  Dittrich's  order  875/.  6^.  sterling.    The 
V.  Mary  Swan  arrived  in  London  on  the  5th  June,  1887. 

Callander  examined  the  tares,  and  found  that  they  were 
in  so  bad  a  state  that  he  thought  himself  entitled  to  refuse 
receipt  thereof,  and  noted  a  protest  through  a  notary  public 
in  London.  Two  corn-factors  had  previously,  as  competent 
judges  or  experts,  declared  the  tares  to  be  totally  decayed. 
Callander,  on  the  6th  June,  informed  Dittrich  of  his  refusal 
to  receive  the  tares ;  and  on  the  9th  June  he  sent  him  the 
report  of  survey  and  protest,  and  declared  that  he  declined 
the  receipt  of  the  tares,  but  had  got  the  tares  landed  and 
brought  into  a  good  and  airy  granary,  where  the  greatest 
care  and  attention  would  be  taken  thereof,  and  that  he 
would  also  try  in  favour  of  Dittrich  to  procure  an  abate- 
ment or  reduction  in  the  duty*  Now,  when  Dittrich  de- 
clined to  indemnify  Callander  any  wise,  and,  on  the  con- 
trary, sent  him  brokers'  certificates,  endeavouring  to  shew 
by  them  that  the  tares  were  really  marketable  at  the  time 
of  their  shipment,  and  that  he  had  consequently  performed 
his  part  of  the  contract,  Callander  answered  that  he  would, 
if  Dittrich  did  not  dispose  otherwise,  sell  the  tares  for  Dit- 
trich's  account,  and  would  do  so  in  small  parcels  by  retail. 
Callander  did  so  accordingly,  when  Dittrich  continued  in 
his  silence,  always  informing  him  of  the  respective  sales, 
but  without  that  Dittrich  ever  replied  thereto. 

''  On  the  29th  December,  1887,  Callander  sent  his  ac- 
count sales  and  account  current  to  Dittrich,  and  demanded 
payment  of  his  debt;  but,  as  Dittrich  did  not  comply  with 
such  demand,  Callander,  on  the  18th  June,  1838,  brought 
an  action  against  him  [in  the  Prussian  court],  comprising 
the  following  entreaties  [claims  or  points]  : — ^First,  to  con- 
demn Dittrich  to  pay  unto  him  the  plaintiff  instantly  the 
sum  of  780/.  10s.  Id,,  with  running  interest  thereon  from 
the  1st  April,  1888,  under  avoidance  of  execution :  Secondly, 
to  pronounce  the  plaintiff  entitled  to  reftise  receipt  of  those 
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one  hundred  and  tliirty-tliree  quarters  of  tares  lying  still         1842. 
here  according  to  defendant's  statement :   Thirdly^  to  con- 
demn the  defendant  in  the  whole  of  the  law  charges. 

''The  defendant  has  admitted  the  order  having  been  given 
entirely  as  stated  by  the  plaintiff^  and  expressly  allowed 
that  a  contract  of  delivery  has  been  entered  upon;  but  he 
has  also  alleged  to  have  fulfilled  his  agreement;  and  there- 
fore disputed  in  quali  et  quanto  the  plaintiff's  claim,  with 
the  only  accommodation  of  consenting  to  his,  plaintiff 's, 
not  receiving  what  is  still  left  here  of  the  tares ;  whereby 
the  second  part  of  the  action  is  removed.  For  the  rest,  the 
defendant  has  principally  opposed  the  plaintiff  with  the 
objection  of  prescription,  and  by  reason  of  the  8th^  84Srd, 
and  346th  sections.  Pars  1,  tit.  5,  of  the  General  Country 
Law,  motioned  for  the  dismision  of  the  cause  of  the  plain- 
tiff; while  defendant  deduced,  that,  according  to  the  precept. 
Pars  1,  tit.  llj  §  987j  of  the  General  Country  Law,  agree- 
ments of  delivery,  after  their  having  been  accomplished, 
should  be  considered  and  judged  upon  as  transactions  of 
sale;  and,  consequently,  the  delivery  of  the  tares  was  fulfilled 
in  the  very  moment  of  their  shipment  on  board  the  vessel 
(§§  8, 128,  loco  cit.),  and  that  further  the  committee  (con- 
tractor), now  the  vendee,  has,  after  the  expiration  of  six 
months  since  the  receipt  c£  the  commodity,  lost  his  right  for 
a  cause  or  action  for  any  defection  in  quality;  and  by  pre- 
scription, just  as  well  from  the  day  of  deliveiy  (shipment), 
29th  April,  1837,  as  from  that  of  receipt,  5th  June,  1837, 
until  the  day  of  entering  this  action,  10th  June,  1838, 
there  has  now  elapsed  upwards  of  a  whole  year,  whereby 
the  plaintiff's  title  of  action  is  extinct. 

"But,  eventually,  the  defendant  has  alleged  that  the 
agreement  of  delivery  has  on  his  part  been  duly  performed, 
as  it  depends  here  only  upon  the  state  and  condition  of  the 
tares  when  put  on  board,  but  not  how  the  same  arrived  in 
London;  and  he  is  able  to  prove  that  the  tares  were  shipped 
on  board  the  vessel  in  conventional  (stipulated)  condition* 

Y  Y  2 
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With  respect  to  this  point,  he  has  proffered  his  proofs^ 
whereupon  the  status  controversise  has  been  regulated  in 
postponing  expressly  the  proceeding  as  to  amount  of  da- 
mage; nevertheless,  the  admittance  of  evidence  respecting 
the  state  and  condition  of  the  tares  at  the  time  of  their 
shipment  has  been  suspended  per  decretum,  at  the  special 
and  unanimous  (corresponding)  request  of  both  parties^  ac- 
cording to  which,  there  should  previously,  and  in  con- 
formity with  §§68, 75,  tit.  10,  Pars  1,  of  the  Greneral  Court 
Instructions,  for  the  present  be  decided  only  tgpon  thepre- 
judiciary  objection  of  prescription. 

"  The  plaintiff  endeavours  to  confute  such  objection,  in 
alleging,  that,  because  the  transaction  between  the  parties 
is  an  agreement  of  delivery,  the  objections  of  prescription 
must  be  annihilated :  for,  the  agreement*  of  delivery  is  a 
stipulation  of  transactions  whereby  so  as  in  all  and  every 
such  like  agreement  the  particular  rule  prevails,  that,  if 
one  of  the  parties  does  not  fulfil  or  perform  his  obligation^ 
the  other  may,  without  being  bound  to  bring  an  action 
for  performance,  withdraw  from  the  contract  or  agreement, 
and  claim  indemnification— §  878, 1.,  11 ;  §  408, 1.,  5,  Gre* 
neral  Country  Law.  From  this  the  plaintiff  infers  that  he 
has  been  in  his  full  right  in  declining  the  receipt  of  goods 
which  were  not  delivered  in  the  stipulated  state  and  con- 
dition, and  by  declaring  his  will  and  intention  to  be  dis- 
engaged from  the  contract,  such  has  been  declared  most 
properly  and  distinctly  through  the  protest  against  the 
reception  of  the  cargo.  Now,  if  this  was  regularly  acted 
on  his  part,  and  just  as  much  consequent  (consistent)  with 
the  Prussian  law,  there  can  be  no  idea  of  the  goods  having 
become  his  property :  and,  when  the  defendant  alleges  his 
legal  precept.  Tit.  11,  §  128,  loco  cit.,  according  to  which 
in  similar  cases  of  agreements  the  shipping  on  board  a 
vessel  represents  the  surrender  or  transmission  of  the  ob- 
ject, it  must  be  replied  that  such  is  the  case  only  with 
contracts  of  purchase,  but  not  with  contracts  of  delivery, 


EASTER  TERM,  5  VICTORIiE. 

the  difference  from  which  appears  from  the  different  nature 
of  both  kinds  of  agreements.  The  purchase  turns  to  a 
special  matter  or  thing,  and  the  purchaser  may  express  his 
harmony  with  the  quality  from  his  being  able  to  inspect 
it :  therefore,  the  harmonious  will  (sentiment)  of  both  con* 
tractors  does  not  exist  before  the  receiver  having  expressed 
his  satisfaction  with  the  commodity.  Such  harmony  en* 
sues  through  the  taking  possession  of  the  object;  which 
accession  materially  differs  from  the  delivery,  as  sufficiently 
appears  from  the  rules  or  prescriptions.  Tit.  5,  §§  343, 344; 
and  therefore,  where  an  accession  never  took  place,  so  as 
in  this  case,  there  can  at  all  events  be  no  reasoning  of  a 
beginning  of  prescription.'' 

[The  narrative  of  the  facts  having  thus  been  given  (as  Interpreter't 
usual  in  the  Prussian  judgments),  and  the  quotations  '^"^^  * 
and  opinions  of  both  mandatories  stated,  the  judges  now 
in  their  sentence  enter  into  a  special  inquiry  on  the  nature 
of  the  agreement,  merely  to  ascertain  (as  they  said)  where 
the  tares  were  to  be  delivered,  and  when  the  same  became 
the  property  of  the  plaintiff.  For  this  purpose  they  re- 
ferred to  the  various  letters  and  documents  put  in  evi- 
dence :  and  as  to  the  nature  of  the  agreement,  they  con- 
sider this  indifferent,  both  parties  having  agreed  that  it 
should  stand  as  a  contract  of  delivery.  Now,  as  it  would 
be  useless  to  repeat  and  re-translate  into  English  such  ex^ 
tracts  and  arguments,  the  interpreter  leaves  that,  and  now 
enters  upon  ''the  real  grounds  whereby  the  judges  justify 
their  sentence  or  judgment.''] 

"In  the  case  now  lying  before  us,  the  agreement  was  Grounds  of 
clearly  this— that  the  defendant  had  to  deliver  the  com-  i^^Pnen^. 
modity  here  in  Koenigsberg  into  the  vessel,  for  account 
and  risk  of  the  plaintiff.  Such  follows  doubtless  from  the 
correspondence  between  the  parties  above  referred  to,  by 
which  the  contract  was  settled.  The  defendant  had  en* 
gaged  to  deliver  a  cargo  for  the  plaintiff  free  on  board 
here ;  and  the  plaintiff,  in  his  letters  of  the  3i8t  January 
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1842.        and  30th  March,  left  to  the  defendant  the  choice  of  a 
cIllIndee    ^®'*®1  9  thereby  indeed  recommended  to  him  the  earliest 
*•  possible  shipment,  and  dividing  of  the  whole  quantity,  and 

shipping  it  in  small  vessels,  that  the  danger  of  heating  be 
lessened;  and  further  stated  that  English  vessels  should 
be  preferred;  without,  however,  to  make  the  charter  of 
the  vessels  expressly  dependant  of  one  or  the  othor  of 
^ ,  these  intimations.    Therefore,  the  defendant  was  fully  en- 

titled to  make  out  the  invoice  as  he  did,  expressing  that  he 
had  shipped  the  tares  upon  order  and  for  risk  of  the  plain- 
tiff. He  left  the  latter  to  procure  the  insurance,  and,  with 
respect  to  the  same,  only  observed  that  he  might  mind  the 
risk  of  craft  for  the  cargo  between  here  and  Pillau.  And 
the  plaintiff  in  consequence  of  such  invoice  thought  himself 
bound  to  pay  the  balance  of  the  said  invoice.  So,  by  the 
shipment  of  the  tares  on  board  the  vessel,  the  delivery  was 
effected,  and  the  contract  in  casu  performed  on  the  part 
of  the  defendant.  Had  the  vessel  miscarried,  and  the 
cargo  been  lost,  the  damage  would  have  touched  the  plain- 
tiff or  the  underwriters. 

''After  fulfilled  delivery,  the  rules  on  the  agreement  of 
purchase  (§  987, 1.,  11,  General  Country  Law)  are  the  only 
ones  that  may  be  applied.  Therefore,  the  plaintiff  could 
not  any  more  recede  from  the  contract,  as,  from  the  day 
of  the  completed  delivery  of  the  tares  into  the  vessel,  the 
risk  as  well  as  the  ownership  thereof  went  over  upon  him ; 
and,  if  he  thought  the  tares  defective  on  their  arrival  in 
London,  he  could  then  no  more  refuse  the  receipt  of  the 
same,  as  from  the  delivery  into  the  vessel,  according  to 
contract,  the  property  had  become  transferred  from  the 
defendant  upon  the  plaintiff:  as  to  the  deficiencies  in  pro- 
mise (complaint  for  bad  quality)  the  plaintiff  was  now  only 
aUowed  to  refer  to  the  title  arising  from  §  198, 1.,  11,  and 
§§  319,  99, 1.,  6,  loco  cit.;  the  protest  could  be  of  no  use 
to  him,  as  he  had  become  the  owner  of  the  commodity 
from  the  moment  of  shipment  on  board  the  vessel  here. 
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Therefore,  it  is  fdso  without  effect  or  influence  when  the 
plaintiff  maintains  that  it  be  impossible  to  a  purchaser  on 
delivery  to  ascertain  of  the  quality  before  receipt  of  the 
commodity ;  as,  on  the  one  hand,  he  may  have  such  goods 
as  are  to  be  delivered  abroad  inspected  or  examined  pre^ 
viotts  to  and  on  the  shipment  taking  place,  and  may  suffer 
the  goods  to  be  shipped  only  in  case  they  be  found  con- 
form to  agreement;  and,  on  the  other  hand,  nobody  is 
entitled  to  form  any  claims  of  right  to  himself  from  the 
neglect  of  precautionary  measures,  under  the  protest  that 
it  has  been  impossible  to  him  to  express  his  mind  upon  the 
quality  of  the  goods  before  the  delivery  of  the  same. 

"  The  plaintiff  had,  consequently,  to  validate  the  claims 
for  such  deficiency  in  quality  he  would  censure  or  pre- 
tend to  find  fault  with,  opposite  the  stipulations  of  con- 
tract, by  an  action  before  the  competent  or  regular  juris- 
diction, of  the  defendant;  and  thus  ought  to  have  done 
so  within  one  of  the  limitations  ordained  by  the  §§  843, 
344,  I.,  5,  of  the  General  Country  Law;  such  prescrip- 
tion, according  to  §  343,  commenced  from  the  day  of  the 
receipt  of  the  goods,  and,  by  §  344,  from  that  of  per- 
ceiying  the  deficiency.  Indeed,  the  first  day  is  not  to  be 
considered  identical  either  with  the  day  of  delivery,  if  we 
reflect  upon  such  as  per  §  128, 1.,  11,  loco  cit.,  or  that  of 
transmission,  in  this  case  representing  the  day  of  delivery 
(which  has  been  set  forth  so  strikingly  by  Bomemann  in 
his  Observations  or  Commentaries  on  the  Prussian  Civil 
Law,  Pars  2,  p.  607,  §  99);  on  the  contrary,  it  may  be  as- 
suraed  from  the  general  principles  of  prescription  as  doubt- 
less that  the  limitation  should  commence  only  firom  that 
day  when  the  examination  by  the  person  entitled  to  the 
goods  could  possibly  take  place ;  and,  of  course,  from  that 
day  when  the  object  was  really  taken  possession  of  by  him; 
wherefore,  in  order  to  point  this  out  in  §  343,  there  has 
intentionally  not  been  fixed  upon  the  day  of  delivery,  but 
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on  the  day  of  receipt  of  the  object,  as  the  commencing 
moment  of  prescription. 

''In  consequence  hereof,  the  prescription  against  the 
plaintiff  in  this  cause  first  began  from  the  arrival  of  the 
tares  in  London,  when  and  where  the  same  conld  be  taken 
possession  of  by  him,  and  he  became  enabled  to  inform 
himself  of  the  alleged  deficiency  in  quality.  But  also  from 
this  term,  being  the  5th  June,  1887,  until  the  day  of  com- 
mencing his  action,  the  18th  June,  1838,  the  limitation  for 
denouncing  the  claims  upon  warranty,  at  the  furthest,  six 
months,  as  ordained  in  §  343  and  §  344,  loco  cit.,  had  long 
ago  elapsed.  The  plaintiff  consequently  has  been  barred 
of  his  right  of  claim — §  843,  loco  cit. 

"As  to  the  one  hundred  and  thirty-three  quarters  which 
remained  behind,  the  agreement  of  the  parties,  that  the 
plaintiff  renounces  the  receipt,  and  the  defendant  in  con« 
senting  thereto,  was  to  be  and  has  been  confirmed. 

''The  decision  upon  the  point  of  law  charges  follows 
from  §  2,  Tit.  38,  of  the  regulations  upon  law  proceed- 
ings.''(12). 

A  gentleman  practising  as  an  advocate  at  Kcenigsberg, 
who  was  called  on  the  part  of  the  defendant,  proved  the 
authenticity  of  the  seal  and  the  handwriting  of  the  judge 
of  the  Prussian  court.  Another  advocate,  named  Cre- 
linger,  stated  that  he  had  seen  the  original  record  of  the 

(12)  Appended  to  this  transla-  Consul  at  Kcenigsberg  as  follows: — 

tion  was  a  certificate  under  the  **  I  hereby  certify  the  above  signa- 

hand  and  seal  of  Olof  Berg,  sworn  ture  to  be  the  proper  hand-writing 

public  translator  to  the  Royal  Courts  of  M.  Olof  Berg,  sworn  transhitor 

of  Kcenigsberg,  in  Prussia,  that  it  of  the  English   language   at  this 

"  thoroughly  rendered    the    true  place ;  and  that,  as  such,  full  faith 

sense  and  meaning  of  the  original  and  credit  is  and  ought  to  be  given 

judgment  in  German  of  the  Royal  to  all  his  versions,  and  to  all  docu- 

Court  of  Commerce  of  Koenigs-  ments  so  signed  by  him  In  that 

beg : "  and  also  a  certificate  under  quality,  in  courts  of  justice  and  else- 

the  hand  and  seal  of  the  British  where." 


pITTRICH. 
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proceedings  in  the  cause  of  Callander  v.  Ditirich  in  the  1842* 
Court  of  Commerce  at  KcBnigsberg;  that  the  decree  pro-  c^^lande* 
ceeded  solely  on  the  ground  of  prescription  or  lapse  of 
time^  and  not  upon  the  merits^  no  evidence  having  been 
received  as  to  the  state  and  condition  of  the  tares ;  that 
the  judgment  was^  in  the  absence  of  appeal,  final  and  con- 
clusive between  the  parties  in  Prussia  (13) ;  but  that,  if 
the  pkintiff  were  to  obtain  a  judgment  in  England  for  the 
same  cause  of  action,  such  judgment  (he  being  an  English 
subject)  would  most  probably  be  enforced  in  Prussia. 

On  the  part  of  the  plaintiff,  it  was  insisted  t)iat  there 
was  no  evidence,  nor  anything  on  the  face  of  the  judgment, 
to  shew  that  the  suit  in  the  Court  of  Commerce  at  Koenigs- 
berg  was  ''for  not  performing  the  very  same  identical  pro- 
mises in  the  first  and  second  counts  mentioned,^'  as  alleged 
in  the  fourth  plea ;  nor  any  sufficient  evidence  that  that 
judgment  was  final  and  conclusive  between  the  parties  to 
the  suit  in  the  country  where  the  same  was  pronounced. 

A  verdict  (with  9002.  damages)  was  found  for  the  plain- 
tiff upon  the  first  count,  no  evidence  having  been  offered 
in  support  of  the  second;  with  a  reservation  of  leave  to  the 
defendant  to  enter  the  verdict  for  him  on  the  fourth  issue, 
if  the  court  should  be  of  opinion  that  the  judgment  pro- 
duced sustained  that  plea. 

Bompas,  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  accordingly  (14). 

Channell,  Serjeant,  and  Byles  {J.  fV.  Smith  was  with 
them),  now  shewed  cause. — The  judgment  that  was  pro- 
duced in  evidence  did  not  sustain  the  fourth  plea.     There 

(13)  See  Pliimmer  v.  Wood-  tained  leave  to  move  to  enter  judg* 
burne,  4  B.  &  C.  625,  7  D.  &  R.  ment  for  the  plaintiff  non  obstante 
25.  veredicto,  in  tbe  event  of  Bompas's 

(14)  VtTilde,  Serjeant,  also  ob-  rule  being  made  absolute. 
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1842.        is  nothing  either  in  the  judgment  itself  or  in  the  somewhat 
Callamdbk    nnintelligible  "reasons"  set  forth  in  it,  to  shew  that  the 
^'  adjndication  in  the  Pmssian  conrt  was  an  adjudication 

npon  the  causes  of  action  or  either  of  them  mentioned  in 
this  declaration.  On  the  contrary,  it  appears  that  the  claim 
there  was  for  a  rescision  of  the  contract,  and  to  recover 
back  the  money  paid  under  it;  whereas,  here,  the  plaintiflf 
is  seeking  to  recover  damages— in  the  first  count,  for  a 
breach  of  warranty — ^and,  in  the  second,  for  the  improper 
shipment  and  stowage  of  the  tares.  The  defendant  was 
bound  clearly  to  shew  the  precise  nature  of  the  proceed- 
ings in  the  foreign  court,  that  the  plaintiff  was  subject  to 
its  jurisdiction,  and  that  the  judgment  or  decree  was  final 
and  conclusive  on  the  subject-matter  of  complaint — Obicmi 
V.  BUjfh,  8  Bing.  S85,  1  M.  &  Scott,  477  (15).  The  deci- 
sion in  the  Prussian  court  appears  to  have  proceeded,  not 
on  the  merits,  but  upon  the  ground  of  prescription  only ; 
and  therefore  cannot  bar  the  plaintiff's  daim  here.  [71m- 
dal,  C.  J. — ^The  contract  being  to  deliver  the  tares  firee  on 
board,  is  it  not  a  Prussian  contract?  and  must  we  not  im- 
port into  it  all  the  law  of  the  country  to  which  the  con- 
tract appertains?  The  subject  has  recently  undergone 
much  discussion  in  this  court  (16).]     Assuming  (but  not 


(15)  And  see  Dalglebh  r.  Hodg- 
son, 7  Bing.  495, 5  M.  &  P.  407. 

(16)  In  Huber  r.  Steiner,  2 
Scott,  304,  2  New  Cases,  203, 
where  it  was  held  that  the  distinc- 
tion between  that  part  of  the  law  of 
the  foreign  country  where  a  per- 
sonal contract  is  made,  which  w 
adopted,  and  that  which  is  not 
adopted  by  our  courts,  is— that  so 
much  of  the  law  as  affects  the  rights 
and  merits  of  the  contract,  all  that 
relates  ad  dedsionem  litis,  is  adopt- 
ed from  the  foreign  country- 


much  of  the  law  as  affects  the  re- 
medy only,  all  that  relates  ad  litis 
ordinationem,  is  taken  from  the 
lex  fori  of  that  country  where  the 
action  is  brought :  and  that,  in  the 
interpretation  of  this  rule,  the  time 
of  limitation  of  the  action  is  go- 
verned by  the  law  of  the  country 
where  the  action  is  brought^  and 
not  by  the  lex  loci  contractus.  And 
see  Dr.  Story's  Conflict  of  Laws, 
2nd  edit  pp.  839,  840 ;  Smith  v. 
NichoUs,  7  Scott,  147,  5  New 
Cases,  208. 
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admitting)  this  contract  to  have  been  made  abroad^  the  rale        1842. 
is  this :  in  determining  the  liability  on  a  contract^  its  in-    call^k 
terpretation  is  to  be  according  to  the  law  of  the  country  v* 

where  the  contract  is  made;  but^  in  enforcing  the  remedy, 
the  law  of  the  country  where  the  action  is  brought 
must  govern — The  British  Linen  Company  v.  Drummond, 
10  B.  &  C.  908;  Don  v.  Lippman,  6  CI.  &  Mn.  1.  [£r«- 
kine,  J. — The  specific  issue  upon  this  record,  is,  whe- 
ther the  judgment  of  the  foreign  court  is  binding  and 
oondnsive  between  the  parties  in  Prussia  upon  the  causes 
of  action  in  the  first  and  second  counts  mentioned. 
What  may  be  the  legal  efiect  of  the  judgment,  is  quite 
another  question.]  Then  the  plea  is  not  proved  in  point 
of  &ct;  for,  it  does  not  appear  that  the  judgment  of 
the  Ciourt  of  Commerce  at  Ecenigsberg  was  a  judg- 
ment founded  upon  the  causes  of  action  here  declared 
upon. 

Bompas,  Serjeant  {Humfrey  was  with  him),  in  support  of 
his  rule. — ^The  effect  of  the  judgment  in  the  foreign  court 
is,  that  the 'plaintiff's  right  of  action  upon  the  contract 
(which  is  clearly  a  Prussian  contract)  is  altogether  barred 
and  gone.  \Er8kine,3. — ^Your  difficulty  is  this:  the  fourth 
plea  states  that  the  plaintiff  impleaded  the  defendant  in  the 
Court  of  Commerce  and  Admiralty  at  Koenigsberg  "for  not 
performing  the  very  same  identical  promises,  and  each  and 
every  of  them,  as  are  in  the  first  and  second  counts  of  the 
declaration  in  this  action  mentioned,  and  for  the  damages 
alleged  to  have  been  sustained  by  the  plaintiff  thereby :'' 
the  replication  is,  that  no  mch  judgment,  final  and  conclu* 
sive  between  the  parties,  ever  was  pronounced  by  that 
court:  and  the  judgment  produced  does  not  sustain  the 
plea.]  The  plea,  of  course,  does  not  set  out  the  whole 
judgment.  [Erskme^  J.^The  plea  must  set  out  the  kgal 
effect  of  the  judgment.]  It  may  be  taken  distributively : 
and  then  a  good  answer  is  given  to  the  first  count.    The 
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1842.  foreign  record  is  clearly  conclusive  between  these  parties  r 
LANDER  *^®  plaintiff  cannot  aver  a  want  of  jurisdiction  in  a  court 
which  he  himself  has  set  in  motion.  At  all  events,  the 
whole  question  having  been  reserved,  and  this  particular 
objection  not  having  been  urged  at  the  trial,  the  power  to 
amend  must  be  taken  to  have  been  reserved  also,  and  will, 
if  necessmy,  now  be  exercised. 

TiNDAL,  C.  J. — ^I  am  unable  to  get  over  the  first  diffi- 
culty that  presents  itself  to  the  case  set  up  by  the  defendant. 
In  considering  this  question,  we  are  to  place  ourselves  in 
the  position  of  the  judge  at  the  trial;  and,  when  the  judg- 
ment of  the  Prussian  court  is  produced,  it  does  not  appear 
with  sufficient  clearness  to  be  the  same  judgment  upon 
which  the  defendant  relies  in  his  fourth  plea.  The  way  in 
which  it  is  pleaded  is  as  follows: — ''that,  heretofore,  to 
wit,  &c.,  and  before  the  commencement  of  the  proceedings 
next  hereinafter  mentioned,  the  defendant  was  resident  in 
parts  beyond  the  seas,  to  wit,  at  Koenigsberg  in  the  king- 
dom of  Prussia,  within  the  ligeance  of  the  King  of  Prussia, 
and  within  the  jurisdiction  of  a  certain  court  of  judicature 
called  the  Royal  Prussian  Court  of  Commerce  and  Admi* 
ralty  of  Koenigsberg,  and  afterwards,  and  whilst  he  was  so 
resident  at  Koenigsberg  aforesaid,  and  before  the  com* 
mencement  of  this  suit,  to  wit,  on  the  27th  June,  1838,  the 
plaintiff  impleaded  the  defendant  in  the  said  court  of  judi« 
cature  for  the  not  performing  the  very  same  identical  pro» 
mises,  and  each  and  every  of  them,  as  are  in  the  first  and 
second  counts  of  the  declaration  in  this  action  mentioned, 
and  for  the  damages  alleged  to  have  been  sustained  by  him 
the  plaintiff  thereby,  the  same  court  having  jurisdiction  in 
the  premises ;  and  such  proceedings  were  thereupon  had 
in  the  said  court,  that  afterwards,  to  wit,  on  the  21st  May, 
1839,  a  judgment  or  decree  was  pronounced  by  the  said 
court,  whereby  it  was  adjudged  and  declared  that  the  said 
plaintiff  had  no  cause  of  action  against  the  defendant  in 
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respect  of  the  damages  alleged  to  have  been  sustained  by        1842. 
him  the  plaintiff  through  the  non-performance  of  the  said 
promises/'    Nothing,  therefore,  can  be  more  express  or 
explicit  than  that  the  defendant  is  seeking  in  his  plea  to 
avail  himself  of  a  judgment  upon  the  gravamina  charged 
in  the  special  counts  of  the  declaration.     The  issue  taken 
by  the  replication  to  the  fourth  plea,  is,  "  that  no  such  judg- 
ment or  decree,  final  and  conclusive  between  the  parties  to 
the  suit  in  that  plea  mentioned,  in  manner  and  form  as 
therein  alleged,  ever  was  pronounced  by  the  said  court  of 
judicature  in  that  count  also  mentioned,  in  manner  and 
form  as  in  that  plea  above  alleged.'^     Now,  upon  that 
issue,  it  was  necessary  for  the  defendant  to  shew  that  the 
judgment  pronounced  by  the  Prussian  court  was  a  judg* 
ment  relating  to  the  causes  of  action  in  the  first  and  second 
counts.     It  is  not  necessary  to  say  whether  or  not  it 
appears  to  relate  to  the  charge  in  the  first  count  even; 
for,  there  is  a  difference  between  the  ground  of  complaint 
urged  in  the  foreign  court  and  that  which  forms  the  sub- 
ject-matter of  the  first  count  of  the  declaration  here — the 
object  of  the  suit  in  the  Prussian  court  being,  to  recover 
back  the  money  paid,  and  to  rescind  the  contract;  and  that 
of  the  present  action  (in  the  first  count)  being  the  recovery 
of  damages  for  an  alleged  breach  of  the  contract.    But, 
waiving  that,  there  appears  to  me  to  be  nothing  on  the 
face  of  the  judgment  of  the  foreign  court  to  shew  that  the 
plaintiff  was  there  proceeding  for  the  damages  he  seeks  to 
recover  by  his  second  count,  viz.,  for  shipping  the  tares  on 
board  an  improper  vessel,  and  causing  or  permitting  them 
to  be  stowed  in  a  careless,  negligent,  improvident,  unusual, 
and  unmerchantlike  manner.    If  we  suppose  the  charge 
contained  in  the  second  count  to  have  been  the  sole  and 
single  subject-matter  of  the  present  action,  and  this  judg- 
ment pleaded,  is  there,  in  the  absence  of  testimony  as  to 
the  prior  proceedings,  anything  to  lead  our  minds  to  the 
conclusion  that  the  judgment  had  relation  to  the  same 
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1842.  cause  of  action?  It  appears  to  me  that  there  is  not;  and 
therefore  that  there  is  a  fatal  variance  between  the  all^a- 
tion  in  the  plea  and  the  proof.  On  the  part  of  the  de- 
fendant it  has  been  insisted  that  the  plea  is  in  its  natnre 
severable,  and  may  be  applied  to  the  first  count  only. 
True  it  is  there  are  pleas  which  are  in  their  natnre  severar 
ble;  for  instance,  non  assumpsit  may  be  applied  to  each  of 
several  counts :  but  here  the  plea  offers  one  single  answer 
^a  written  document,  not  a  matter  of  record,  but  a  solemn 
document  of  a  foreign  court.  What  authority  have  we  for 
rejecting  one  part  of  the  cause  of  action  to  which  it  is 
pleaded,  and  applying  it  as  an  answer  to  the  rest?  Clearly 
none.  Then  it  is  su^ested,  that,  at  all  events,  we  have 
power  to  amend.  To  this  I  answer  that  I  know  of  no 
authority  that  either  the  judge  at  Nisi  Prius  or  the  court 
has  to  amend  the  issue  in  the  way  suggested.  We  may 
amend  an  erroneous  statement  upon  the  record  of  a  con- 
tract or  other  matter;  but  we  cannot  permit  to  be  placed 
upon  the  record  a  set  of  issues  different  firom  those  the 
jury  are  sworn  to  try.  Upon  the  whole,  therefore,  I  think 
the  verdict  upon  the  fourth  issue  must  be  entered  for  the 
plaintiff. 

CoLTHAN,  J. — ^I  am  of  the  same  opinion.  The  plea  in 
question  is  not  that  the  plaintiff  has  in  justice  and  honesty 
no  cause  of  action  against  the  defendant:  it  is  a  mere 
technical  answer,  and  one  that  must  be  proved  with  a 
reasonable  degree  of  strictness.  It  appears  to  me  that  the 
document  put  in  evidence  as  a  judgment  of  the  Prussian 
court,  is  not  a  judgment  upon  the  same  cause  of  action 
that  is  now  before  us.  The  plaintiff  seems  to  have  been 
proceeding  in  the  foreign  court  for  a  rescision  of  the  con- 
tract. Here,  the  contract  is  admitted,  and  the  plaintiff 
seeks  to  recover  damages  for  its  imperfect  execution.  The 
two  proceedings,  therefore,  are  totally  and  essentially  dif- 
ferent.   Under  these  circumstances,  as  the  defence  is  one 
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that  is  by  no  means  entitled  to  favour,  it  does  not  appear         1842. 
to  me  to  be  a  case  in  which  an  amendment  ought  to  be     caliIjidmi 
aUowed.  even  if  we  had  the  power  to  do  so.  ^    »• 

Erskine,  J. — I  am  also  of  opinion  that  the  defendant 
has  failed  to  make  out  the  issue  raised  on  the  fourth  plea, 
and  therefore  that  his  rule  must  be  discharged.  In  dis- 
cussing  this  question,  we  have  nothing  to  do  with  the  effect 
that  such  a  judgment  as  that  proved  at  the  trial  ought  to 
have  in  this  country.  The  issue  is  whether  or  not  there 
was  such  a  judgment,  final  and  conclusive  between  the 
parties,  in  the  foreign  court,  as  is  alleged  in  the  fourth 
plea.  If  the  defendant  had  made  out  that  there  was  such 
a  judgment,  he  would  of  course  have  been  entitled  to  a 
verdict  on  that  issue ;  and  it  would  then  have  lain  upon 
the  plaintiff  to  move  for  judgment  non  obstante  veredicto, 
when  he  would  have  been  met  with  this  difficulty,  that  the 
record  does  not  show  that  the  causes  of  action  in  the  foreign 
court  and  in  this  court  are  different.  But  the  question 
here  is,  whether  or  not  the  defendant  has  made  out  the 
issue,  the  affirmative  of  which  lay  upon  him.  He  put  in  a 
sentence  or  decree  of  the  Boyal  Prussian  Court  of  Com* 
merce  and  Admii^ty  of  Koenigsberg.  We  will  assume  that 
that  decree  was  final  and  conclusive  between  the  parties  in 
the  kingdom  of  Prussia.  But,  was  that  the  same  judgment 
that  is  mentioned  in  the  fourth  plea?  The  plea  states  the 
judgment  to  have  been  obtained  in  a  suit  in  which  the 
plaintiff  impleaded  the  defendant  in  the  foreign  court  ''for 
the  not  performing  the  very  same  identical  promises,  and 
each  and  every  of  them,  as  are  in  the  first  and  second 
counts  of  the  declaration  in  this  action  mentioned,  and  for 
the  damages  alleged  to  have  been  sustained  by  him  the 
plaintiff  thereby.''  Now,  we  must  look  at  the  judgment  in 
order  to  see  whether  it  is  a  judgment  pronounced,  as  the 
plea  alleges,  in  an  action  brought  in  respect  of  the  non- 
performance of  the  promises  in  the  first  and  second  counts 
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1842,        respectively  alleged.     I  must  confess  that  it  does  not 
appear  to  me  that  the  action  in  the  Prussian  court  was 
brought  in  respect  of  the  promises  alleged  in  either  count 
of  this  declaration.     The  action  in  the  foreign  court  would 
seem  from  the  judgment  to  have  been  brought  to  recover 
back  the  money  paid,  and  to  rescind  the  contract.    Then, 
the  plea  states  the  judgment  to  have  passed  in  respect  of 
two  distinct  promises;  and  it  is  quite  clear  that  it  is  a 
judgment  in  respect  of  one  cause  of  action  only,  viz.  a 
breach  of  contract  on  a  sale  of  tares,  and  not  for  the  non- 
performance of  any  supposed  duty  in   relation  to  the 
shipment  and  stowage  of  them.   The  judgment,  therefore, 
that  was  produced  clearly  does  not  sustain  the  plea.   Then, 
what  authority  have  we  for  taking  it  distributively  ?    The 
defendant  was  bound  to  set  out  the  legal  effect  of  the 
judgment.     He  says  the  legal  effect  of  it  is,  to  bar  the 
causes  of  action  mentioned  in  both  the  special  counts. 
Now,  it  is  quite  clear  that  the  action  in  the  Prussian  court 
was  not  brought  in  respect  of  anything  that  is  alleged  in 
the  second  count  of  this  declaration;  and  therefore  it  is 
not  a  bar.    There  is  a  variance  between  the  statement  of 
the  judgment  in  the  plea  and  the  legal  effect  of  the  judg- 
ment when  produced  in  evidence.     Then,  the  defendant 
asks  to  be  allowed  to  amend  his  plea.    In  the  first  place, 
I  think  it  would  be  very  unjust  to  let  in  such  a  defence  as 
this,  the  defendant  having  no  real  answer  to  the  action 
upon  the  merits :  and,  in  the  next  place,  if  we  had  power 
to  amend,  and  thought  fit  to  exercise  that  power,  it  would 
still  enable  the  plaintiff  to  raise  the  question  whether  the 
judgment  produced  would  operate  in  law  as  a  bar  to  an 
action  here ;  and  I  think  we  ought  not  to  permit  such  an 
argument  to  be  raised,  unless  we  were  satisfied  that  the 
defendant  was  clearly  entitled  to  call  upon  us  to  amend. 
I  therefore  think  the  rule  that  has  been  obtained  for  en- 
tering a  verdict  for  the  defendant  upon  the  fourth  issue 
must  be  discharged. 


DlTTBlCII. 
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CRS88WELL,  J. — ^I  agree  with  the  rest  of  the  court  in  1842. 

thinking  that  the  rule  which  has  been  obtained  by  the  CA^LAiioEm 
defendant  to  enter  a  verdict  for  him  on  the  fourth  plea^ 
must  be  discharged.  The  question  upon  that  issue  is 
whether  any  judgment  between  these  parties  ever  was  pro« 
nounced  by  the  Prussian  court  upon  the  subject-matter  of 
complaint  in  the  first  two  counts  of  the  declaration,  I 
cannot  see  any  judgment  of  that  court  upon  either  of  the 
causes  of  action  in  those  counts.  It  may  be  that  there  was ; 
butj  if  there  was,  the  defendant  has  not  shewn  it.  The  judg* 
ment  speaks  of  the  plaintiff's  claim  ''which  he  formed 
against  the  defendant  on  account  of  a  cargo  of  nine 
hundred  and  seventeen  quarters  of  tares  received  in  the 
year  1887  by  the  ship  Mary  Swan.''  This  is  so  vague 
that  it  is  impossibla  to  understand  what  was  the  claim 
preferred  in  the  foreign  court.  It  may  have  been  a  claim 
for  damages  for  the  non-performance  of  the  contract,  or  it 
may  have  been  to  rescind  the  contract:  but  it  is  not 
enongh  that  it  looks  very  like  a  claim  for  damages  in 
respect  of  the  same  subject-matter  as  this.  We  are  left  in 
a  state  of  perfect  uncertainty.  Some  years  since,  it  was 
supposed  in  our  courts,  that,  where  goods  did  not  answer 
the  warrai^ty,  the  vendee  might  rescind  the  contract  and 
sue  for  mQney  had  and  received,  and  still  have  a  right  of 
action  to  recover  damages  in  respect  of  the  breach  of 
contract.  We  are  not  to  give  greater  effect  to  a  foreign 
judgment  than  would  be  given  to  a  judgment  in  one  of 
our  own  courts.  Beferring  to  the  reasons"  given  for  the 
judgment  of  the  Prussian  court,  we  find  it  stated,  that,  on 
the  arrival  of  the  Mary  Swan  in  Ijondon,  ''Callander 
examined  the  tares,  and  found  they  were  in  so  bad  a  state 
that  he  thought  himself  entitled  to  refuse  receipt  thereof, 
and  noted  a  protest  through  a  notary  public  in  London." 
This  looks  rather  more  like  an  attempt  to  get  the  contract 
rescinded,  than  to  recover  damages  for  its  no^-performance. 
Then,  as  to  the  second  count;  I  find  nothing  upon  the 

VOL.  IV.  z  z 
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1842.  hce  of  the  proceedings  in  the  Prossian  coort  that  points 
to  any  daim  for  damages  resulting  from  the  negligent 
manner  of  shipping  and  stowing  the  tares.  It  is  suggested 
that  the  plea  may  be  amended.  Now^  the  power  given  to 
the  judge  at  Nisi  Prius  to  amend,  is,  in  order  to  cure  a 
variance :  and,  if  this  plea  were  amended,  the  amendment 
would  make  it  a  bad  plea,  for,  it  would  be  pleading  to  two 
counts  that  which  is  applicable  to  one  count  only. 

Bule  discharged. 


Tkmnday,  DoB  d.  NoTTAOE  V,  BoE. 

April  21W.       p 

An  affidavit  OHANNELL,  Seijcaut,  moved  for  judgment  against  the 
He^Ice^ofThlf  casual  cjcctor,  upon  an  affidavit  stating,  that  the  deponent 
noticTu^^  Vr**  ^^^^  ^  *^®  premises  for  the  purpose  of  serving  the  declara- 
person  who  wai  tiou  and  uoticc  upou  One  Payne,  the  tenant,  when  he  wIbis 
premiterand  ^  informed  by  an  individulJ  whom  he  found  there,  and  who 
WM  th'eliTnt  represented  himself  to  be  the  agent  of  Payne,  that  he, 
f  h'VT*"*  Payne,  had  gone  abroad;  whereupon  the  deponent  served  a 
abroad),  and  oopy  upou  the  person  above  referred  to,  and  affixed  anothet 
afflxeVon  the"  c^py  On  the  premises. — The  learned  Serjeant  referred  to 

Sel?intufflcient  ^^  ^'  ^^''  ^'  ^^^'  ^  ^^^'  ''*^'  ^^^^  ^*  ^®*  ^^^  *^* 

to  found  a  mo-   scrvice  upou  the  sexton  who  holds  the  keys  of  a  dissenting 

tion  ibrjudff* 

ment  against      chapd  is  Sufficient  to  found  a  motion  for  judgment  against 

the  casual  ejec  ^j^^  ^^^  ejector;  to  Doe  d.  Dickens  v.  Roe,  6  Scott,  754, 

7  Dowl.  121,  where  service  upon  the  clerk  of  a  chapel  of 


I 


ease  who  had  possession  of  the  keys,  and  upon  h  servant  i 

of  the  minister,  who  had  absconded,  was  held  sufficient;  i 

and  also  to  Doe  d.  Scott  v.  Roe,  8  Scott,  468,  6  New  Cases, 
207,  8  Dowl.  254,  where  service  on  a  broker  with  whom 
the  keys  of  the  premises  had  been  left  (for  the  purpose  of 
letting  them)  by  the  tenant,  who  had  absconded,  and' 
affixing  a  copy  on  the  door  of  the  house,  was  held  good 
service.     [Cresswell,  J. — ^There  is  nothing  in  the  affidavit' 
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to  shew  that  the  person  seen  upon  the  premises  was  in  fact      ^  1842^ 
the  i^nt  of  the  tenant;  all  that  appears^  is,  that  some 
one  was  seen  there  who  said  he  was  agent.] 

TiNDAL.  C.  J. — The  affidavit  is  not  sufficient.    These 

proceedings  must  be  watched  so  as  not  to  allow  judgments 

to  be  too  hastily  snapped. 

Rule  refused. 


White  t;.  Nicholson,  Executor  of  Harriet  Reeves, 

Deceased.  Thundayy 

nn  April  2»M. 

X  HIS  was  an  action  of  assumpsit.  The  declaration  stated.  By  an  agree- 

that  heretofore,  and  in  the  lifetime  of  Harriet  Reeves,  to  "fte^hrsisf 
wit,  on  the  Slst  August,  1838,  in  consideration  that  the  August,  1888. 

'  o        7  I  W.  agreed  to 

said  H.  Reeves,  at  her  request,  then  had  become  and  was  let  and  r.  to 
tenant,  to  wit,  as  tenant  from  year  to  year,  to  the  plaintiff  p*  cdiUm  at"a 
of  a  certain  messuage  and  premises  with  the  appurtenances,  J*n^*"a  ^abic  ^ 
upon  and  subject  to  the  terms  that  the  said  H.  Reeves  quarterly,  <'  to 

.  J      .        ^v  .  J    commence  fron^ 

should  use  the  said  messuage  and  premises,  dunng  the  said  the  29th  Sep. 
tenancy,  in  a  tenant-like  and  proper  manner,  and  should,  *®*5  the"fi"t' 
at  the  expiration  thereof,  leave  the  said  messuage  and  pre-  2J*f ''*'"  '?*' 
xnises  in  the  same  state  as  the  same  were  in  at  the  time  of  and  payable  on 
the  commencement  of  the  said  tenancy,  the  sfdd  H.  Reeves  cember  next/' 
then  promised  the  plaintiff  to  use  the  said  messuage  and  pre-  fni'of  the*^  *^* 
mises  in  a  tenant-like  and  proper  manner  during  the  said  •grcementwas 

■^     "^  •^  the  following 

tenancy,  and  to  leave  the  same,  at  the  eapiration  thereof ,  in  provision- 
Ma  same  state  as  the  same  were  in  at  the  commencement  of  take  thrfix-  ^ 
the  said  tenancy;  and,  although  the  said  tenancy  continued  {he";SS^«o» 
from  the  day  and  year  aforesaid  until  and  at  the  time  of  of  R\i  tenancy, 

«i<ii»i  •i-TTTk  1.-I  1-1  ""^^  ^  allow 

the  death  of  the  said  H.  Reeves,  which  took  place  on  a  cer-  the  price  at 

which  they  may 
be  valued,  pro- 
vided they  are  in  as  good  condition  then  as  they  now  are;  and  Mrs.  R.  agrees  to  leave  the 
premises  in  the  same  state  as  Ihey  now  are:" — Held,  that,  under  this  agreement,  the  tenancy 
commenced  on  the  29th  September,  and  that  it  was  properly  described  In  the  declaration  as  an 
agreement  to  lc:ave  the  premises  at  the  expiration  of  the  tenancy  In  the  same  state  as  they  were 
in  at  the  eommeneement  qfthe  tenancy,  and  not  at  the  date  qfthe  agreement, 

zz2 
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1842.        tain  day  and  year  during  the  continuance  thereof,  to  wit, 
on  the  Ist  Mayi  1839;  and  although  the  said  tenancy  re- 
mained and  continued  undetermined  until  a  long  space  of 
time  after  the  death  of  the  said  H.  Reeres^  and  after  the 
defendant  became  and  whilst  he  was  such  executor  as  afore- 
said^ to  wit^  until  the  29th  September,  184D,  which  elapsed 
before  the  commencement  of  this  suit,  on  which  day  the 
said  tenancy  was  duly  ended  and  determined  by  a  certain 
notice  firom  the  defendant  as  executor  as  aforesaid  to  the 
Pint  breach :     plaintiff  in  that  behalf;  yet  the  said  H.  Reeves,  in  her  life- 
ttMd  Oie  pre^°^    time,  disregarded  her  said  promise,  and  did  not  nor  would, 
miiet  in  an  un-  during  the  Continuance  of  the  said  tenancy,  use  the  said 

tenanulike  and 

improper  messuage  or  premises  in  a  tenant-like  and  proper  man- 

"""°^*  ner,  but,  on  the  oontraiy  thereof,  used  the  same  in  so 

untenant-like  and  improper  a  manner  that  by  reason 

thereof  the  same  messuage  and  premises  then  became  and 

were  and  still  are  ruinous,  broken,  dilapidated,  and  greatly 

Second breacii :  injured;  and  that  the  defendant,  as  executor  as  aforesaid 

did  M  ImtT     aft^  ^^^  death  of  the  said  H.  Beeves,  disregarded  the  pro- 

!^l^lV^!  ..  mise  of  the  said  H.  Beeves,  and  did  not  nor  would,  upon  the 

•ane  itate  ai  at  '  '    ^ 

the  commence-   said  expiration  of  the  said  term,  or  at  any  other  time,  leave 

ment  of  the  te-  . 

nancy.  the  said  messuage  and  premises  in  the  same  state  as  the 

same  were  in  at  the  commencement  of  the  said  tenancy, 
and  the  doors,  windows,  &c.,  and  other  parts  thereof,  greatly 
dilapidated,  spoiled,  and  injured,  &c. 

Pirttpiea.  The  defendant  pleaded — ^first,  that  Harriet  Reeves  in 

her  life-time  did  not  promise  in  manner  and  form  as  the 

Second  plea.  (daiutiff  had  above  thereof  complained — secondly,  to  the 
first  breach,  that  Harriet  Beeves  did  not  use  the  said  mes- 
suage or  premises  in  an  untenant-like  and  improper  man- 
ner, in  manner  and  form  as  in  the  declaration  in  that 

Third  plea.        behalf  alleged — thirdly,  to  the  second  breach,  that,  at  the 
expiration  of  the  said  tenancy,  he  left  the  said  messuage 
and  premises  in  the  same  state  as  they  were  in  at  the  com- 
mencement of  the  said  tenancy.    Issue. 
The  cause  was  tried  before  Erskine,  J.,  at  the  adjourned 
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sittings  at  Quildhall  after  Michaelmas  Term  last.    Oa  the         1842. 
part  of  the  plaintiff  the  following  agreementi  signed  by 
himself  and  by  Harriet  Beeves,  was  put  in : — 

"  Memorandnm  of  an  agreement  made  and  entered  into 
the  81st  Augoat,  1888,  between  Nicholas  White,  of  &c.,  of 
the  one  part,  and  Harriet  Beeves,  of  &c.,  of  the  other  part, 
as  follows :  The  said  N.  White  agrees  to  let,  and  the  said 
H.  Beeves  agrees  to  take,  a  houae  and  premises  No.  — 
Bath  Street,  Newgate  Street,  in  the  city  of  London  (late 
in  the  occupation  of  Mr.  Seabrook),  at  the  dear  net  rent 
of  80/.  per  year,  payable  quarterly,  to  commence  from  the 
29th  day  of  &eptembeT  next,  and  the  first  quarter's  rent  to 
become  due  and  payable  on  the  25th  day  of  December 
next :  the  said  H.  Beeves  to  pay  all  rates,  tuLCS,  and  assess- 
ments  that  are  assessed  upon  the  premises :  the  said  H. 
Beeves  also  agrees  to  take  the  fixtures  at  a  fair  valuation  in 
the  usual  way :  and  it  is  hereby  agreed  by  the  said  parties, 
that,  if  either  of  them  is  desirous  of  putting  an  end  to  the 
tenancy,  a  proper  notice  in  writing  must  be  given  for  that 
purpose :  N.  White  agrees  to  take  the  fixtures  again  at  the 
expiration  of  Mrs.  Beeves's  tenancy,  and  to  allow  the  price 
at  which  they  may  be  valued,  provided  they  are  in  as  good 
condition  then  as  they  now  are ;  and  Mrs.  Beeves  agrees  to 
leave  the  premises  in  the  same  state  as  they  now  bxg" 

It  was  proved  that  the  premises  had  been  altered  by 
Mrs.  Beeves  during  her  tenancy. 

On  the  part  of  the  defendant,  it  was  insisted  that  there 
was  a  fatal  variance  between  the  allegafion  in  the  declara- 
tion and  the  agreement— the  former  stating  the  duty  to  be 
to  use  the  premises  in  a  tenant-tike  and  proper  manner^ 
whereas  the  latter  merely  required  the  tenant  to  leave  the 
premises  m  the  same  state  as  they  were  then  in — and,  fur- 
ther, the  declaration  stating  the  tenant's  undertaking  to  be 
*'  to  leave  the  premises,  at  the  expiration  thereof,  in  the 
same  state  as  the  same  were  in  at  the  commencement  of 
the  tenancy,''  29th  September,  1838,  and  the  agreement 
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1842.        Veing  ''  to  leave  the  premises  in  tlie  same  state  as  thejr 
^^yif^^      now  are/'  that  is^  at  the  date  of  the  agreement^  the  Slst  of 
August. 

The  jury  found  that  the  premises  were  in  the  same  state 
at  the  two  periods — Slst  August  and  29th  September: 
and  they  returned  a  yerdict  for  the  plaintiff^  damages  \s. 

Bompas,  Serjeant,  in  Hilary  Term,  pursuant  to  leave  re- 
served  to  him  at  the  trial,  moved  to  enter  a  nonsuit. — He 
submitted — first,  that,  there  being  an  express  agreement 
to  leave  the  premises  in  the  same  state,  there  could  be  no 
implied  undertaking,  as  alleged  in  the  declaration,  to  use 
the  premises  in  a  tenant-like  and  proper  manner — ^secondly, 
that  the  declaration  improperly  stated  the  undertaking  to 
be,  to  leave  the  premises,  at  the  expiration  of  the  tenancy, 
in  the  same  state  as  they  were  in  at  its  commencement; 
for,  that  the  tenancy  did  not  commence  until  the  29th 
September,  whereas  the  agreement  was  to  leave  the  pre- 
mises in  the  state  they  were  in  at  the  date  of  the  agree- 
ment, and  not  at  the  commencement  of  the  tenanqr. 

A  rule  nisi  was  granted  upon  the  second  ground,  but 
refused  upon  the  first. 

Cfumnen^  Serjeant,  now  shewed  cause. — Giving  a  rea- 
sonable construction  to  the  agreement,  the  tenancy  under 
it  must  be  held  to  have  commenced  on  the  Slst  August, 
and  the  words  "  to  commence  from  the  29th  day  of  Sep- 
tember next,''  must  be  taken  to  refer  merely  to  the  time 
from  which  the  rent  was  to  begin  to  be  payable.  This  con- 
struction, which  will  sustain  the  declaration,  is  aided  by 
the  provision  as  to  the  payment  of  the  first  quarter's  rent; 
and,  at  all  events,  the  concluding  words,  '^  Mrs.  Beeves 
agrees  to  leave  the  premises  in  the  same  state  as  they  now 
are,"  remove  all  doubt,  for,  they  are  consistent  only  with 
the  contemplation  of  a  tenancy  to  commence  at  the  date 
of  the  agreement.    [Cresiweli,  J. — What  interest  would  the 
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tenant,  luscording  to  your  construction,  take  between  the  1842. 
Slat  August  and  the  29th  September  ?]  The  yearly  tenancy 
would  commence  from  the  last-mentioned  day.  No  vio- 
lence would  be  done  to  the  language  of  the  agreement 
even  by  holding  the  word  '^  now''  to  relate  to  the  29th 
September,  should  that  be  necessary  in  order  to  support 
the  declaration. 

Bompas,  Serjeant  {Hugh  IRtt  was  with  him),  in  support 
of  the  rule. — Every  provision  in  the  agreement  shews  to 
demonstration  that  the  tenancy  was  intended  to  commence 
.on  the  29th  September,  and  not  before;  and,  if  so,  there 
is  clearly  a  variance.  lErskine,  J.-r-It  was  proved  that  a 
former  tenant  was  actually  in  until  the  26th  of  September.] 

TiNDAL,  C.  J. — I  cannot  help  thinking  that  the  good 
acmse  of  this  agreement,  is,  that  the  premises  should  be 
given  up  at  the  expiration  of  the  tenancy  in  the  same  state 
jind  condition  as  they  were  in  at  the  commencement  of  the 
tenancy;  for,  that  would  be  a  covenant  by  the  tenant 
beginning  with  his  own  enjoyment  of  the  premises.  That 
being  so,  and  getting  rid  of  one  of  the  difficulties  sugges- 
ted, let  us  see  whether  we  cannot  expound  the  word  ''now'' 
in  the  agreement  as  refering  to  the  same. period  of  time. 
It. seems  to  me  not  to  be  too  much  to  say,  that,  where 
parties  are  stipulating  for  a  tenancy  to  commence  at  a 
future  day,  what  they  say  may  fairly  be  held  more  gene- 
rally than  to  apply  to  the  precise  moment  of  time  when 
the  agreement  is  executed.  But,  looking  at  the  clause  at 
the  end  of  the  agreement,  I  see  no  reasonable  ground  for 
doubting  that  it  was  intended  to  refer  to  the  commence- 
ment of  the  tenancy.  The  words  are,  ''N.  White  agrees 
to  take  the  fixtures  again  at  the  eapiratianot  Mrs.  Reeves's 
tenancy,  and  to  aUow  the  price  at  which  they  may  be 
valued,  provided  they  are  in  as  good  condition  then  as  they 
now  are;  and  Mrs.  Reeves  agrees  to  leave  the  premises  in 
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the  same  state  as  they  now  aro."  Hone  the  word  *' then  *' 
cleariy  refers  to  the  termination  of  the  tenancy;  and  it  is 
pnt  in  opposition  to  ''now''  which  by  the  like  eonstmotion 
mnst  be  taken  to  have  reference  to  its  commenoement. 
Upon  the  whole,  therefore^  I  am  of  opinion,  that  the 
period  of  time  ailnded  to  in  the  agreement  as  to  the 
state  in  which  the  premises  were  to  be  deUvered  np,  was^ 
the  commencement  of  the  tenancy,  and  consequently  that 
the  statement  in  the  declaration  is  correct. 


CoLTMAN,  J. — I  entertain  no  donbt  as  to  the  meaning 
of  this  agreement.  The  word  ''now/'  though  somewhat 
doubtful,  being  used  in  opposition  to  "then,''  whidi 
clearly  refers  to  the  tag^aikn  of  the  tenancy,  may  fidrfy 
be  understood  to  refer  to  its  commencemeni, 

Erskink,  J. — ^What  the  parties  meant,  is  clear  from  the 
evidence,  which,  however,  we  cannot  for  this  purpose  look 
at.  But  I  cannot  bring  myself  to  adopt  the  oonstructian 
the  rest  of  the  court  put  upon  this  agreement. 

Cebsswell,  J. — I  incline  to  think  that  the  agreement 
may  be  expounded  as  my  Lord  and  my  Brother  Coltman 
have  suggested. 

Bule  discharged. 


CerUSeate  un.       BongHU^  Serjeant,  then  prayed  that  the  learned  judge 
tVe^^^L*'       who  presided  at  the  trial  would  certify,  to  deprive  the 
plaintiff  of  costs,  under  the  statute  43  Elis.  c.  6,  s.  2. 


Ebskins,  J.,  desired  time  to  consider:  and,  on  the 
following  day,  he  intimated  to  Channell,  Serjeant,  that 
the  8  &  4  Vict.  c.  24  (17),  only  repealed  the  43  Elis. 
c,  6,  8.  2,  so  far  as  related  to  costs  in  actions  of  trespass 

(17)  And  see  4  &  5  Vict.  c.  28. 
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or  treflpan  on  the  case,  leaving  other  actions  personal  1842. 
as  they  stood  before;  and  that^  having  conferred  with  the  whitb 
rest  of  the  court,  he  had  come  to  the  conclusion  that  the  •- 

^  _  _  .^  _     -  Nicholson. 

case  vras  a  fit  and  proper  one  for  a  certificate^  and  that 
therefore  he  should  certify. 


Case 


FOULKES  V.  SCARFE  and  Others.  Monday, 

MaylM, 
for  an  injury  to  the  reversionary  interest  of  th^  in  cue  by  are- 

«^l»:..4:«P  ▼eriloner  for  an 

plaintiff.  ii^arytohli 

The  declaration  stated,  that  theretofore,  and  before  the  femiionary 

.  ,.«.  .,  interetl,  the  de- 

committmg  of  the  grievances  thereinafter  mentioned,  cer-  eUration  stated 

tain  rooms  and  apartments,  part  and  parcel  of  a  certain  roomif  parcel  of 

dwelling-honse  or  messuage  and  premises,  together  with  ^^^'and'cer- 

certain  furniture,  chattels,  and  effects,  tp  wit,  &c.,  of  the  ^^  famitnre 

plaintiff,  then  were  in  the  possession  and  occupation  oi  a  tiff,  were  in  the 

certain  person,  to  wit,  one  Stafford,  as  tenant  thereof,  the  ^^^^^l^lf 

reversion  thereof  then  and  still  belonffing  to  the  plaintiff,  ^'^  ^"f  ^'.. 

°     °  ^  '   nant,  who  held 

which  said  Stafford  held,  occupied,  and  possessed  the  said  the  lame,  and 
furnished  rooms  and  apartments,  and  the  use  of  a  certain  certdn  Halr- 
staircase  and  bmding  thereto  belonging,  with  the  <W^*>^rh(mtobe- 

longingf  M 
monthly  tenant; 
and  that  the  defendant  hroke  and  entered  the  roomt,  made  a  noiee  and  dbturbance  therein, 
and  tore  down  and  prottrated  the  ceiling  over  the  landing  of  the  ttaircaie,  and  the  roof  over 
the  Mme,  tore  down  ceruin  chimniet,  broke  and  demolished  certun  windows  of  and  belonging 
to  the  rooms,  and  seised  and  converted  the  furniture.  Plea— as  to  the  supposed  grioTances  so 
fkx  as  the  same  related  to  and  were  occasioned  by  the  breaking  and  entering  the  rooms,  and 
making  the  said  noise  and  disturbance  therein,  and  tearing  down  and  prostrating  the  said  ceil- 
ing and  roof,  and  tearing  down  the  said  chimnies,  and  breaking  and  demolishing  the  windows 
—that  certain  persons,  being  seised  in  fee  of  the  dwelling-house  and  rooms,  demised  the  same 
to  one  H.,  who  whilst  he  was  so  possessed  of  the  dwelling-house,  frc,  was  also  possessed  of 
certain  goods,  chattels,  and  furniture  therein  ;  that  H.  assigned  the  same  Ibmiture  frc.  to  the 
defendants  and  one  N.  upon  trust  to  sell  the  same,  in  a  certain  event,  for  the  benefit  of  H.'s 
creditors;  that,  that  event  having  taken  place,  and  the  defendants  and  N.  being  deairousof  sell* 
ing  the  goods,  and  the  tenant  refiisfaig  to  allow  them  to  enter  for  the  purpose  of  seising  and 
taking  them  away,  the  defendants  "  did  break  and  enter  into  and  upon  the  said  rooms  and 
apartments,  and  Into  and  upon  the  said  staircase  and  landing,  and  msMle  a  little  noise  and  dis- 
turbance therein,  and  did,  to  a  little  and  necessary  degree,  tear  down  and  prostrate  the  ceiling 
over  the  said  staircase  and  landing,  and  the  roof  over  the  same,  and  tear  down  the  said  chim- 
nies, and  break  and  demolish  the  said  windows,  and  seize  and  take  the  goods,  doing  and  using 
no  more  damage  or  violence  than  was  necessary  in  thst  behalf  for  the  purpose  of  seising  and 
taking  away  the  said  goods,"  ftc. ; — Held,  on  demurrer,  that  the  plea  wm  Iwd,  inasmuch  as  it 
confessed  more  than  It  avoided. 
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1842.        tenances,  as  numthly  tenant  thereof  to  the  plaintiff,  upon 
^^^^^^      and  at  a  certain  rent,  to  wit,  &c.  &c. :  yet  the  defendants. 


aCARPB. 


well  knowing  the  premises,  but  contriving  and  wrongfully 
intending  to  injare  and  aggrieve  the  plaintiff,  and  to 
deprive  him  of  the  benefit  and  advantage  which  he  derived, 
and  the  just  gains  and  profits  which  might  and  could  have 
accrued  to  him  firom  the  letting  of  the  said  rooms  and 
apartments,  with  the  furniture,  &c.,  to  the  said  Stafford, 
and  firom  the  continued  possession  and  occupation  therectf 
by  her  the  said  Stafford,  as  such  tenant  &c.,  to  wit,  on  &a, 
and  on  divers  other  days  and  times  before  the  commence- 
ment of  the  suit,  wrongfully  and  injuriously  broke  and 
entered  the  said  rooms  and  apartments,  and  then  made  a 
great  noise  and  disturbance  therein,  and  then  tore  down 
and  prostrated  the  ceiling  over  the  landing  of  the  stairs 
case,  and  the  roof  over  the  same,  and  then  tore  down  divers, 
to  wit,  ten  chimnies,  and  broke  and  demolished  divers,  to 
wit,  ten  glass  windows  of  and  belonging  to  the  said  rooms 
and  apartments,  and  then  seised  and  took  the  said  furni- 
ture, &c.,  firom  and  out  of  the  possession  of  the  said  Stafford, 
and  carried  away,  converted,  and  disposed  thereof  to  their 
own  use;  whereby  the  said  rooms  and  apartments  were 
rendered  and  still  were  of  no  use  or  value  to  the  plaintiff, 
and  the  said  rooms  and  apartments  were  rendered  unfit  for 
the  residence  and  habitation  of  the  said  Stafford,  and  the 
said  Stafford  was  compelled,  obliged,  and  then  did  quit  and 
abandon  the  said  rooms  and  apartments,  and  gave  up  and 
surrendered  the  tenancy  therein,  &;c.  &c. 
Fovrth  pin.  Fourth  plea — as  to  the  supposed  grievances  in  the  de- 

claration mentioned  so  far  as  the  same  relate  to  and  were 
occasioned  by  the  said  breaking  and  entering  the  said 
rooms  and  apartments,  and  making  the  said  noise  and  dis- 
turbance therein,  and  tearing  down  and  prostrating  the 
said  ceiling  and  roof,  and  tearing  down  the  said  chimnies, 
and  breaking  and  demolishing  the  said  glass  windows — 
that  theretofore,  &c.,  to  wit,  on  the  29th  September,  1834, 
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one  E.  Walker  and  W.  Scarfe  were  seised  in  their  demesne         1842. 
as  of  fee  of  and  in  the  said  dwelliag-house^  and  of  and  in 
the  said  rooms  and  apartments^  staircase^  and  landings 
and^  being  so  seised^  by  a  certain  indenture  of  lease  then 
made  between  the  said  E.  Walker  and  W.  Scarfe  of  the 
one  part  and  C.  Hallett  of  the  other  part,  the  said  E.  Walker 
and  W.  Scarfe  demised  the  said  dwelling-honse  and  rooms 
and  apartments,  staircase,  and  landing,  to  the  said  C.  Hal- 
lett,  his  executors,  &;c.,  for  twenty-one  years  then  next  en- 
suing; whereupon  the  said  C.  Hallett  then  entered  into 
and  upon  the  said  dwelling-house,  &c.,  and  became  and 
was  possessed  thereof  for  the  said  term  so  to  him  thereof 
granted  as  aforesaid;   and  the  said  C.  Hallett,  after  the 
making  of  the  said  indenture,  and  whilst  he  was  possessed 
of  the  said  messuage,  &c.,  to  wit,  on  the  29th  June,  1840, 
was  also  possessed  of  clivers  goods,  ch&ttels,  famiture^ 
and  effects  in  and  upon  the  said  dwelling-house,  and  in 
the  said  rooms,  apartments,  staircase,  and  landing;  and 
afterwards,  whilst  the  said  C.  Hallett  was  so  possessed,  &c., 
and  before,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
by  a  certain  indenture,  bearing  date,  &c.,  then  made  be- 
tween  the  said  C.  Hallett  of  the  first  part,  the  defendants 
and  one  J.  S.  Nettlefold  of  the  second  part,  and  the  several 
other  persons,  creditors  of  the  said  C.  Hallett,  who  had 
subscribed  their  names  thereto,  of  the  third  part  [profert], 
which  said  indenture,  after  reciting  that  the  said  C.  Hallett 
was  indebted  to  the  several  persons  parties  to  the  said  in- 
denture of  the  second  and  third  part,  in  certain  sums  of 
money,  and  was  not  prepared  to  satisfy  the  same,  &c.,  in 
pursuance  of  an  agreement  therein  described,  the  said  C. 
Hallett  did  by  the  said  indenture  assign  unto  the  defend- 
ants and  the  said  J.  S.  Nettlefold,  &c.,  all  and  singular  the 
said  furniture,  fixtures,  and  effects  in  and  about  the  said 
dwelling-house  and  the  said  rooms,  &c.;  and  it  was  by  the 
said  indenture  further  agreed  between  the  said  parties,  and 
particularly  by  the  said  C.  Hallett,  that  the  defendants  sand 
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1842.  the  said  J.  S»  Nettlefold  should  at  any  time  during  the 
oontinQance  of  the  said  indenture  be  at  liberty  to  enter 
upon  the  said  premises,  and  see  the  state  and  condition  of 
the  said  several  articles  of  furniture,  &c.j  and,  in  case  the 
same  or  any  part  thereof  should  be  removed  firom  the  said 
premises,  or  the  rent  should  be  in  arrear  for  more  than  six 
months,  or  the  rates  and  taxes  not  paid  for  seven  months, 
or  in  case  the  said  C.Hallett  should  not  well  and  truly  pay 
certain  instalments  thereinbefore  agreed  to  become  paya- 
ble by  him  at  certain  periods,  &c.,  the  defendants  and  the 
said  J.  S.  Nettlefold  should  be  at  liberty,  and  they  had 
thereby  express  authority  to  dispose  of  the  said  furniture, 
fcc.,  for  the  best  prioe  to  be  got  for  the  same,  and  for  that 
purpose  to  enter  the  aforesaid  dwdling-house  and  rooms 
and  apartments,  staircase  and  landing  in  which  Sea,  and 
remove  the  same  furniture,  &c.,  and  out  of  the  produce 
thereof,  after  the  payment  of  the  expenses  of  the  sale,  to 
pay  all  rent,  taxes,  and  outgoings,  if  any,  which  might 
have  accrued  due,  and  in  the  next  place  to  pay  the  several 
creditors  parties  thereto  of  the  second  and  third  parts 
rateably  and  in  proportion  with  their  several  debts :  that, 
afterwards,  and  before  the  said  times  when  &c.,  to  wit,  on 
ftc«,  all  the  estate  and  interest  in  the  said  messuage  and 
rooms  and  apartments,  staircase,  and  landing,  by  assign- 
ment thereof  thai  made,  came  to  and  was  vested  in  the 
plaintiff;  and  thereby  the  plaintiff  became  and  was  enti* 
tied  to  the  said  estate  in  the  declaration  mentioned ;  and^ 
after  the  making  of  the  last-mentioned  indenture^  and 
before  the  committing  of  the  grievances  in  the  introductory 
part  of  the  plea  mentioned,  or  any  or  either  of  them,  the 
sum  of  20/.,  by  the  indenture  payable,  became  due  and 
payable  from  the  said  C.  Hallett  to  the  defendants  and  the 
said  J.  S.  Nettlefold,  but  the  said  C.  Hallett  did  not  nor 
would  well  and  truly  pay  the  same,  and  the  said  C.  Hallett 
then  made  default  in  payment  thereof:  that  at  the  said 
times  when  &c.,  the  said  sum  of  20/.  remained  and  was 
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due  and  unpaid;  and  because  the  said  goods  &c.  so  bar-  1842. 
gained,  sold,  and  assigned  &c.,  before  and  at  the  time  &c., 
were  in  and  upon  the  said  dwelling-house,  rooms,  and 
apartments,  and  because  the  defendants  were  desirous  of 
selling  and  disposing  of  the  said  goods  &c.,  and  to  seiie 
and  take  the  same  for  that  purpose,  and  because  the  said 
Stafford,  at  the  said  times  when  &c.,  refused,  upon  being 
requested  by  the  defendants  so  to  do,  to  suffer  or  permit, 
and  would  not  suffer  or  permit  the  defendants  to  enter 
into  or  upon  the  said  rooms  and  apartments,  staircase,  and 
landing,  for  the  purpose  of  taking  firom  and  out  of  the 
same  the  said  goods,  &c.,  so  that  the  defendants  and  the 
said  J.  S.  Nettlefold  might  sell  and  dispose  of  the  same, 
therefore  the  defendants,  at  the  said  times  when  ftc.,  in 
order  and  for  the  purpose  of  seising  and  taking  from  and 
oot  of  tbe  said  rooms  and  apartments,  and  from  and  out 
of  the  said  staircase  and  landing,  the  said  goods,  &c„ 
that  the  defendants  and  the  said  J.  S.  Nettlefold  might  sell 
and  dispose  of  the  same,  did  break  and  enter  into  and 
upon  the  said  rooms  and  apartments,  and  into  and  upon 
the  said  staircase  and  landing,  and  made  a  little  noise  and 
disturbance  therein,  and  did  to  a  little  and  necessary 
degree  tear  down  and  prostrate  the  ceiling  over  the  said 
staircase  and  landing,  and  the  roof  over  the  same,  and  tear 
down  the  said  cliimmes,  and  break  and  demolish  the  said 
windows,  and,  at  the  said  times  when  ftc,  did  seize  and 
take  from  and  out  of  the  said  rooms  and  apartments  the 
said  goods,  ftc.,  doing  and  using  no  more  damage  or  vio- 
lence than  was  necessary  in  that  behalf  for  the  purpose  of 
seising  and  taking  away  the  said  goods  and  chattels,  &c., 
for  the  purposes  aforesaid;  whick  were  the  said  alleged 
grievances  in  the  introductory  part  of  the  plea  mentioned : 
verification. 

Special  demurrer,  assigning  for  causes — that,  although  Special  de- 
the  defendants  professed  to  justify  and  answer  the  griev-  °^^^^^' 
ances  in  the  declaration  mentioned,  so  far  as  the  same 
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1842.  related  to  tliem  and  were  occasioned  by  the  breaking  and 
entering  the  said  rooms  and  apartments  and  making  the 
noise  and  disturbance  therein,  and  tearing  down  the  ceil- 
ing and  roof  be,,  the  plea  did  not  shew  or  state  any  matter 
or  thing  that  conld  in  law  justify  the  same  or  authorize 
such  violenoe  or  injury  to  the  said  ceiling,  roof,  chimnies, 
or  glass  windows,  or  any  of  them,  or  any  part  thereof — 
and  that  the  defendants  in  their  plea  did  not  state  where- 
fore it  was  necessary  for  the  removal  of  the  said  goods  and 
chattels  that  they  should  tear  down  and  prostrate  the  ceQ- 
ing  over  the  landing  of  the  said  staircase,  and  die  roof  over 
the  same,  or  the  chimnies,  or  either  of  them,  &c.,  &c. 

Bcn^aSi  Serjeant,  in  support  of  the  demurrer. — The 
plea  is  clearly  bad :  it  contains  no  justification  of  the  vio- 
lence the  defendants  admit  they  have  been  guilty  of.  As- 
suming that  the  defendants  were  entitled  to  enter  for  the 
purposes  stated,  that  would  not  justify  the  acts  complained 
of  in  the  declaration — ^tearing  down  and  prostrating  the 
ceiling  and  roof  over  the  landing,  tearing  down  chimnies, 
and  breaking  and  demolishing  windows.  [  Thuial,  C.  J. — 
The  plea  confesses  more  than  it  professes  to  justify :  the 
question  will  be  whether  the  excess  is  not  matter  of  new-« 
assignment.]  The  plea  must  shew  a  sufficient  justifi- 
cation. This  is  not  a  case  in  which  the  plaintiff  could  be 
called  upon  to  new-assign — 1  Wms.  Saund.  296,  n. ;  Busk 
V.  Parker,  1  New  Cases,  72,  4  M.  &  Scott,  588,  and  the 
cases  there  cited.     [The  Court  called  on — 

Channell,  Serjeant,  to  support  his  plea.— Had  this  been 
an  action  of  trespass  for  breaking  and  entering  the  dwel- 
ling-house, possibly  the  plea  might  have  been  insufficient. 
The  plea  shevrs  a  clear  right  in  the  defendants  to  enter ; 
and  the  question  is  whether  it  does  not  answer  all  that  is 
of  the  gist  of  the  action.  If  they  had  a  right  to  enta-, 
they  were  justified  in  using  all  necessary  means  to  enforce 
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their  right :  and  if  in  so  doing  they  were  guilty  of  any 
excess^  that  should  have  come  hy  way  of  new-assignment. 

TiNDALy  C.  J. — It  appears  to  me  that  the  subject-matter 
of  complaint  in  this  case — tearing  down  and  prostrating 
the  ceiling,  roof,  and  chimnies,  and  demolishing  the  win-* 
dows — ^is  so  perfectly  distinct  from  the  entry,  that  it  be- 
hoved the  defendants  to  shew  a  justification  of  the  entry 
and  that  there  was  no  possibiUty  of  effecting  an  entry 
without  committing  the  violence  alleged  in  the  declaration. 
The  plea  confesses  more  than  it  avoids. 

The  rest  of  the  court  concurring — 

Judgment  for  the  plaintiff. 


1842. 


French  v.  Maulr. 

L  HIS  was  an  action  by  an  attorney  to  recover  a  sum  of 
375/.  18f.  lid.,  alleged  to  be  due  to  him  for  services  per- 
formed for  the  defendant  at  an  election.  The  plaintiff 
being  domiciled  in  Ireland,  an  order  had  been  obtained  to 
stay  the  proceedings  until  he  should  give  security  for  costs; 
and  it  being  sworn  on  the  part  of  the  defendant  that  it  was 
essential  to  his  defence  that  eight  witnesses  of  superior 
station  in  life  should  be  brought  over  from  Ireland,  the 
Master  to  whom  it  had  been  referred  to  settle  the  amount 
of  the  security,  fixed  it  at  400/. 

Shee,  Serjeant,  on  the  part  of  the  plaintiff,  moved  for  a 
rule  to  shew  cause  why  the  amount  of  security  should  not 
be  reduced. — He  submitted  that  there  was  nothing«to  jus- 
tify the  infliction  of  so  large  a  penalty  on  the  plaintiff^ 
which  in  effect  amounted  to  a  denial  of  justice ;  and  that 


Saturday^ 
April  30th. 

The  court  wiU 
not  interfere 
with  the  Mat- 
ter's discretion 
as  to  the  amount 
of  security  for 
costs  to  be  gi^en 
by  a  foreign 
plaintiff,  unless - 
a  case  of  ma- 
nifest and  gross 
error  be  made 
out. 
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the  witneaaes  should  be  examined  upon  interrogatprica^  as 
was  suggested  by  Patteson,  J.,  in  KetU  y.  Poole,  7  Dowl. 
572. 

TiNOAL,  C.  J. — I  do  not  think  this  is  a  case  in  which 
we  ought  to  interfere.  We  have  not  the  experience  as  to  the 
expense  of  bringing  over  witnesses  from  foreign  places  that 
the  Masters  have;  and  therefore^  before  we  quarrel  with 
the  manner  in  which  their  discretion  has  been  exercised  in 
such  a  matter,  we  should  at  least  be  satisfied  that  the  Tiew 
taken  by  the  officer  is  demonstrably  erroneous. 


The  rest  of  the  court  concurring — 


Bule  refused. 


Saiurday, 
AprUZOtk. 

The  court  al- 
lowed an  ap- 
pearance to  be 
entered  for  the 
defendaatt  upon 
a  return  of 
mmiimkommanip, 
and  an  affidavit 
of  personal  ser- 
▼ice  ofthedit- 
trinfit  en  the 
defendant. 


Ward  v.  Kirkman. 

A  WRIT  of  distringas  to  compel  an  i^pearance  issued  on 
the  30th  March,  and  was  delivered  to  the  sheriff  to  be  exe- 
cuted. On  the  2nd  April,  the  officer  proceeded  to  the  house 
of  the  defendant  for  the  purpose  of  executing  the  writ,  when 
he  found  that  "  there  were  no  goods  or  chatteb  bdonging 
to  the  ssid  defendant  at  his  said  residence;"  and,  on  the 
same  day,  he  penonalfy  $erved  the  d^fmdofU  with  a  copy  rf 
the  writ  and  notice,  kc»  The  sheriff's  return  to  the  writ 
was  ''  that  die  defendant  had  nothing  by  which  he  could  be 
distrained  in  the  said  sheriff's  bailiwick."  Upon  affidarit 
of  these  facts,  and  that  no  appeanmce  had  been  entered 
for  the  defendant — 


Chamiell,  Seijeant,  moved  for  leave  to  enter  such  ap- 
pearance.— He  submitted,  that,  though  the  ordinary  return 
in  such  cases  was  nulla  bopa  and  non  est  inventus,  both 
were  not  necessary ;  and  that  enough  appeared  to  satisfy 
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the  court,  in  the  language  of  the  statute  2  Will.  4,  c.  89, 
8.  8  (18),  that  due  and  proper  means  were  taken  and  used 
to  serve  and  execute  the  distringas;  and  consequently  that 
the  plaintiff  was  in  a  position  to  pray  leave  to  enter  an  ap- 
pearance for  the  defendant. 

TiNDAL,  C.  J. — The  first  part  of  the  notice  at  the  foot  of 
the  distringas — ''I  have  this  day  distrained  upon  your 
goods  and  chattels  in  the  sum  of  40s.,  in  consequence  of 


1842. 


Ward 

V. 
Kl&KlfAN. 


(18)  "In  case  it  shall  be  made 
appear,  by  affidavit,  to  the  satisfac- 
tion of  the  court  out  of  which  the 
process  issued,  or,  in  vacation,  of  any 
judge  of  either  of  the  said  courts, 
that  any  defendant  has  not  been 
personally  served  with  any  such 
writ  of  summons  as  hereinbefore 
mentioned,  and  has  not,  according 
to  the  exigency  thereof,  appeared 
to  the  action,  and  cannot  be  compell- 
ed so  to  do  without  some  more  effi- 
cacious process,  then  and  in  any  such 
case  it  shall  be  lawful  for  such  court 
or  judge  to  order  a  writ  of  distringas 
to  be  issued,  directed  to  the  sheriff 
of  the  county  wherein  the  dwelling- 
house  or  place  of  abode  of  such  de- 
fendant shall  be  situate,  or  to  the 
sheriff  of  any  other  county,  or  to 
any  other  officer  to  be  named  by 
such  court  or  judge,  in  order  to 
compel  the  appearance  of  such  de- 
fendant; which  writ  of  distringas 
shall  be  in  the  form,  and  with  the 
notice  subscribed  thereto,  mentioned 
in  the  schedule  to  this  act  marked 
No.  3 ;  which  writ  of  distringas  and 
notice,  or  a  copy  thereof,  thall  be 
served  on  such  defendant,  if  he  can 
he  met  with,  or,  if  not,  shall  be  left 
at  the  place  where  such  distringas 
shall  be  executed ;  and  a  true  copy 
of  every  such  writ  and  notice  shall 

VOL.  II.  A 


be  delivered  together  therewith  to 
the  sheriff  or  other  officer  to  whom 
such  writ  shall  be  directed;  and 
every  such  writ  shall  be  made  re- 
turnable on  some  day  in  term,  not 
being  less  than  fifteen  days  after 
the  teste  thereof,  and  shall  bear 
teste  on  the  day  of  the  issuing  there- 
of, whether  in  term  or  in  vacation ; 
and,  if  such  writ  of  distringas  shall 
be  returned  non  est  inventus  and 
nulla  bonOf  and  the  party  suing  out 
such  writ  shall  not  intend  to  pro- 
ceed to  outlawry  or  waiver,  accord- 
ing to  the  authority  hereinafter 
given  [s.  5],  and  any  defendant 
against  whom  such  writ  of  distringas 
issued  shall  not  appear  at  or  within 
eight  days  inclusive  after  the  return 
thereof,  and  it  shall  be  made  appear 
by  affidavit  to  the  satisfaction  of  the 
court  out  of  which  such  writ  of  dis- 
tringas issued,  or,  in  vacation,  of 
any  judge  of  either  of  the  said 
courts,  that  due  and  proper  means 
were  taken  and  used  to  serve  and 
execute  such  writ  of  distringas,  it 
shall  be  lawful  for  such  court  or 
judge  to  authorize  the  party  suing 
out  such  writ  to  enter  an  appear- 
ance for  such  defendant,  and  to 
proceed  thereon  to  judgment  and 
execution." 

A  A 
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your  not  having  appeared  in  the  said  court  to  answer  the 
plaintiff  according  to  the  exigency  of  a  writ  of  summons 
bearing  teste  "  &c. — ^is  incorrect ;  but  the  defendant  knows 
that,  and  cannot  be  misled  by  it :  the  notice  then  goes  on 
correctly — "  and  that,  in  default  of  your  appearance  to  the 
present  writ  within  eight  days  inclusive  after  the  return 
hereof,  the  plaintiff  will  cause  an  appearance  to  be  entered 
for  you,  and  proceed  thereon  to  judgment  and  execution/' 
I  think  the  spirit  of  the  act  is  satisfied,  and  that  the  ap- 
pearance may  be  entered. 


The  rest  of  the  court  concurring — 


Bule  absolute. 


Saturday, 
Aprii  SOth. 

Fi^e  Kpaimte 
actions  having 
been  brought 
against  five  dif- 
ferent indivi- 
duals, upon  five 
several  guaran- 
ties given  to  se- 
cure dininet 
portions  of  the 
same  debt,  a 
judge  at  Cham- 
bers made  an 
order  for  conso- 
lidating them  : 
The  Court  re- 
fused to  rescind 
the  order. 


Shabpe,  one  of  the  Registered  Public  Officers  of  The  Na- 
tional Provincial  Bank  of  Enoland  v.  Lethbridge. 

A.  JUDGE  at  Chambers  made  an  order  for  the  consolida- 
tion of  this  and  four  other  actions,  brought  by  the  same 
plaintiff  against  different  defendants,  imder  the  following 
circumstances: — One  Mason,  being  indebted  to  The  Na« 
tional  Provincial  Bank  of  England,  and  requiring  further 
accommodation,  the  defendant  Lethbridge  and  the  de- 
fendants in  the  other  actions  each  gave  the  bank  a  separate 
guarantie  for  50/.,  part  of  the  balance  due  from  Mason; 
and,  on  the  failure  of  Mason,  a  separate  action  was  brought 
upon  each  respective  guarantie. 

Bompas,  Serjeant,  for  the  plaintiff,  moved  to  rescind  the 
consolidation  rule. — ^This  is  not  a  case  to  which  the  power 
of  the  court  to  consolidate  actions  can  apply :  it  is  not  Uke 
an  action  upon  a  policy  of  insurance,  where  the  liability 
of  each  and  every  of  the  defendants  arises  upon  the  same 
identical  instrument;  for,  here  the  liability  of  each  of  the 
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defendants  rests  upon  the  separate  undertaking  of  each ;  1842. 
and  it  makes  no  difference  that  all  are  to  go  to  make  up 
one  balance.  It  is  rather  like  the  case  of  five  several 
actions  against  the  makers  of  five  several  promissory 
notes  (19).  The  plaintiff  may  fidl  in  proof  of  the  hand-r 
writing  of  the  first  defendant.  [Erskme,  J^ — ^Are  there  no 
instances  of  consolidation  rules  in  actions  upon  separate 
policies?]  None:  such  a  rule  as  this  haa  never  been 
made  before.  The  general  rule  as  to  consolidation  of 
actions  applies  to  the  case  of  several  actions  against  the 
same  defendant  for  causes  that  may  be  joined.  [Erskine, 
J. — ^That  rule  does  not  apply  in  the  case  of  policies  of 
insurance.] 

TiNDAL^  C.  J. — If  the  several  defendants  had  signed 
the  guarantie  upon  one  piece  of  paper^  there  would  have 
been  no  doubt,  upon  principle^  as  well  as  by  analogy  to  the 
cases  of  consolidation  of  actions  on  poUdes  of  insurance, ' 
that  the  order  for  consolidating  the  five  actions  was  well 
made :  it  would  then  have  been  one  instrument  under 
which  the  several  defendants  were  separately  liable/ the 
question  to  be  determined  in  idl  the  actions  being  the 
same,  and  Ihe  only  consequence  of  several  actions  being  an 
unnecessary  and  wasteful  expenditure  on  both  sides.   And 

(19)  In  Le  Jeune  v.  Sheridan,  plaintiff  against  tbe  same  defendant 

Forrest,  30,  the  court  of  Exchequer  on  three  several  notes  which  hecame 

refused  to  compel  a  plaintiff  to  con-  due  at  different  times  :  so,  the  court 

solidate  actions  brought  on  two  pro-  refused  to  consolidate  two  actions 

missory  -notes,  though  both  notes  brought   on  two  bonds»  although 

became  due  and  both  actions  were  precisely  similar — Royal  Exchange 

commenced  in  the  long  vacation,  Company  v.  — ,  1  Chit.  Rep, 

and  the  writs  returnable  on  the  709,  n. 

same  day :  and  in  Mnssanden  v.  But    see   Oldershaw  v.  Tr^ 

O'Harft)  Tidd's  Practice,  9th  edit.,  well,  3  C.  &  P.  58,  contri-*^r 

p.  614,  the  court  of  King's  Bench  Lord  Tenterden ;  a  dictum  which 

refused  to  consolidate  three  actions  Archbold  (Pract.  7th   edit.  966) 

brought  successively  by  the  same  treats  as  questionable. 

A  A  A  2 
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tills  oertiiiily  is  a  most  equitable  mle,  and  equally  bene^ 
ficial  to  the  plaintiff  as  to  the  defendants.  Is  there  any 
real  and  substantial  difference  becaose  in  this  case  the 
sereral  defendants  signed  the  guarantie  out  of  which  their 
liability  arises  npon  different  sheets  of  paper?  The  ori* 
ginal  debt  is  die  same,  and  the  same  question  must  be 
raised  in  each  case.  The  defendants  might  haye  had  some 
ground  for  opposing  the  rule :  but  why  the  plaintiff  should 
object,  I  am  at  a  loss  to  conceive.  It  appears  to  me  that 
the  case  fiiUs  precisely  within  die  principle  applicable  to 
similar  cases  on  policies  of  insurance. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  practice 
of  consolidating  actions  prevents  great  abuse,  and  it  is 
clearly  advantageous  to  the  pkdntiff. 

Ebskine,  J. — Where  several  persons  sre  jointly  and 
seyerally  liable  on  the  savie  instrument,  and  separate  ac- 
tions have  been  brought  against  each,  the  courts  are  in 
the  habit  of  consolidating  them,  because  the  proceeding  is 
yexatious  and  oppressive.  But  that  is  not  the  only  case  in 
which  this  power  is  exercised  by  the  courts :  for,  in  the 
case  of  polides  of  insurance,  where  each  underwriter  is 
separately  liable  for  the  amount  of  lus  subscription,  and 
actions  are  brought  against  all,  the  courts  stay  the  pro- 
ceedings in  all  but  one  action,  to  abide  the  event  of  that 
one;  and  that  not  on  the  ground  that  the  other  actions 
are  improperly  brought,  but  on  the  ground  that  the  bring- 
ing several  actions  for  the  purpose  of  trying  one  question 
is  an  improvident  and  useless  expense.  The  same  prin- 
ciple must  apply  here.  Though  the  guaranties  in  the 
several  actions  are  separate  instruments,  it  is  not  sug- 
gested that  there  is  any  defence  applicable  to  one  that  is 
not  equally  applicable  to  all  of  them.  The  plaintiff  may 
try  that  one  which  is  best  for  his  own  interests.    The  only 
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object  of  seeking  to  try  several  actions  is  the  accumulation        1842. 
of  costs  for  the  attorney's  benefit*  ^^^"^ — ' 

„   Cbesswell^  J.,  concurred*  Lkthbridob. 

Rule  refused  (20). 

(20)  See  Doyle  v.  Anderson,  1  Ad.  &  E.  635,  4  N.  &  M.  873.    And 
Bee  Bartlett  y.  Bartlett,  post,  p.  779. 


Beaty  and  Another  v.  Warren.  Saturday, 

T  April  30th, 

HE  cause  and  all  matters  in  di£Perence  between  the  par-  a  rule  forjudg- 

ties  were  referred  to  an  arbitrator,  who  directed  a  verdict  ".nt^Tret^" 

to  be  entered  for  the  plaintiflFs  on  the  first  and  for  the  de-  *^?®  ■*»<'^**  (»« 

^     .  this  court)  be 

fendant  on  all  the  other  issues,  and  further  found  that  the  drawn  up 
plainti£Ps  were  not  entitled  to  any  damages  or  compensation  the  record:''"^ 
for  the  breaches  of  contract  charged.  IheV^Srofiu'''' 

car's  omission 
^.  -_    _     ,         ^     -         ,         ,   .      .  /«  *  ,        ,       ■*  *®  draw  it  up 

ChafmeU,  Serjeant,  for  the  plamtiffs,  on  a  former  day  m  can  be  allowed 
this  term,  obtained  a  rule  nisi  to  set  aside  the  award,  or  party.   Aral?* 
for  judgment  non  obstante  veredicto  on  the  issues  that  were  fe/"u  cur^^b' 

found  for  the  defendant  (21).  the  circum- 

stance of  a  copy 
of  the  pleading! 

Bompas,  Serjeant,  for  the  defendant,  objected  that  the  to  th^^davit 
plainti£Ps  were  not  in  a  condition  to  avail  themselves  of  any  "P?"  ^^^^^  ^V 

^  ^    rule  was  moyed. 

objections  (which  did  not  appear  upon  the  award)  to  the 
pleadings,  inasmuch  as  the  rule  was  not  drawn  up  *'  on 
reading  the  record/^  for,  that,  although  in  the  court  of 
Queen's  Bench,  the  court  will  look  at  the  record  on  dis- 
cussing a  motion  for  a  new  trial,  or  an  application  to  set 
aside  an  award  made  pursuant  to  an  order  of  Nisi  Prius, 

(21)  The  case  of  Steeple  v.  Bon-  redicto  in  this  case  was  one  that  it 

sal],  4  Ad.  &  £.  950,  seems  to  be  was  not  competent  to  the  plaintiff 

an  authority  to  shew  that  the  mo-  to  make,  the  power  of  the  arbitrator 

tion  for  judgment  non  obstante  re-  being  complete  and  final. 


Wabuht. 
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though  the  mla  ia-  not  drawn  up  on  reading  it — Sherry  r. 
Oke,  8  DowL  840 — ^it  is  otberwiBe  in  this  oonrt. 

The  Master  (Ghnffith)j  being  referred  to^  stated  the  prae- 
tice  to  be  so. 

(^atmell,  Serjeant^  eontra^  submitted,  that,  assuming  the 
practice  to  be  as  reported,  it  was  the  duty  of  the  officerj 
and  not  of  the  party,  to  put  the  rule  in  proper  form. 

TiNDAL,  C.  J.— In  Tidd's  Practical  Forms,  8th  edit,  pp. 
881,  882,  I  find  the  form  of  the  rule  for  a  new  trial,  or  to 
arrest  the  judgment,  &c.,  in  the  Queen's  Bench,  different 
firom  that  in  this  court :  in  the  Queen's  Bench  the  record 
is  not  mentioned  in  the  rule  (22) ;  here,  however,  the  rule 
is  invariably  drawn  up  '*  upon  reading  the  record.''  The 
reason  for  this  difference  seems  to  be,  that,  in  the  former 
court,  the  postea  is  with  the  Master;  here  it  remains  in 
the  hands  of  the  Associate.  It  may  be  a  question  whether 
the  party  ought  to  suffer  firom  the  onussion  of  the  officer. 
But,  upon  looking  at  the  affidavit  upon  which  the  motion 
in  this  case  is  founded  and  the  role  drawn  up,  I  find  that 
there  ia  a  copy  of  the  pleadings  annexed  to  it;  and  this,  I 
think,  affords  a  perfect  answer  to  the  objection. 

Terms  were  afterwards  proposed  and  assented  to. 

Bule  aooordinfi^y. 
(22)  Neither  it  it  in  ths  Exchsquer. 
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May  v.  Selby.  Wednesday, 

TMay  4M. 
HIS  was  an  action  on  the  case  for  negligence  on  a  valua-  in  ca»e  for  neg- 
tion  between  outgoing  and  incoming  tenant.    The  plaintiff  vSt^^tton^be- 
was  nonsuited^  and,  upon  taxation  of  the  defendant's  costs,  J|^d*'iicomiii°^ 
the  Master  disallowed,  amongst  other  things,  the  charges  tenant,  the 
for  the  attendance  of  certain  witnesses  at  the  farm  for  the  ing  the' costs, 
purpose  of  qualifying  them  to.  give  evidence  upon  the  trial,  ezpen^s^of  ^ 

witnesses  going 
to  the  premises 

Talfward,  Serjeant,  moved  for  a  rule  nisi  to  review  the  for  the  purpose 
taxation,  on  the  ground  that  these  charges  had  been  im-  thmnsei/eTto 
properly  disaUowed.  fL'Sdt."^' 

such  expenses 
Ti  Y       mi  1*     •  1     ^•'^  properly 

.    Ebskine,  J. — ^These  preuminary  expenses  are  never  al-  disaUowed. 
lowed.    Surveyors  are  often  sent  to  measure  work  in  order 
that  they  may  be  qualified  to  give  evidence  as  to  its  value : 
I  never  heard  of  the  expense  of  such  attendances  being 
costs  in  the  cause. 


TiNDAL,  C.  J.— In  Severn  v.  Oliver  6  Moore,  235,  8  Brod. 
&  Bing.  72,  the  prothonotary  having  allowed  expenses  of 
experiments,  and  a  compensation  for  loss  of  time  to  scien- 
tific and  professional  men  employed  to  make  them,  with  a 
view  to  ascertain  the  increased  risk  or  advantage  in  a  new 
process  of  boiling  sugar  by  means  of  heated  oil,  so  as  to 
enable  them  to  give  evidence  at  the  trial,  a  review  of  the 
taxation  was  directed. 


The  rest  of  the  court  concurring — 

Rule  refused. 
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Thwnday,  Hartlet  V.  Manson* 

May  bth.        ^ 

A  defendtDt,      (Jn  the  13th  Noyember,  1839,  the  defendant,  being  then 

being  in  cut*       .  . 

tody,  executed  in  the  custodj  of  the  sheriff  of  Kent  npon  an  execution  at 
tonic7  on^a  20f*  ^^®  ^^^  ^^  ^^  plaintiff,  executed  a  warrant  of  attorney  for 
duSiar  ''^thc"  *®*^"^°8  ^he  sum  of  370/.,  being  the  debt  for  which  he  was 
warrant  of  at-    SO  in  custodj,  together  with  costs — ^such  warrant  of  attor- 

torney  being  ^i       •   .  ^    .  ^         .  j.    ^i  •  ^      ^         . 

found  not  to  ncy  authonzmg  certain  attomies  of  this  court  therein 
citid^of  the^fact  ^<^^^  ^  appear  for  the  defendant  (who  was  therein  de- 
of  the  defend-     scribed  as  "  Charles  Boss  Manson,  of  the  Grove,  Wool- 

ant  being  in  ^  *  ' 

custody  at  the  wich,  in  the  county  of  Kent,  merchant,'')  as  of  the  then 
ecution,  and  the  l&st  Trinity  (23),  the  then  present  Michaelmas,  or  any  sub- 
JawUv^irppear.  •©q^®!^*  *crm  OT  time,  and  then  and  there  receive  a  decla- 
ing  on  the  face    ration,  &c.    This  warrant  of  attorney  was  upon  a  20». 

of  It  to  be  in-  '  J  r 

sufficient  (as      stamp,  and  was  duly  executed  by  the  defendant,  and  at- 
exception°inthe  tested  by  an  attorney  on  his  behalf,  on  the  day  it  bore 
i84^Sciied*^'      date;  and  the  defendant  was  discharged  out  of  custody, 
part  1,  title  Qn  the  foUowiug  day,  a  clerk  of  the  plaintiff,  aocompa- 

torney),  the  nicd  by  the  attorney  who  had  acted  for  the  defendant 
cure'd^he  a^-  Called  at  the  defendant's  residence,  and,  telling  him  that 
attorae"  who**  ^^^^  ^^  *^  informality  in  the  warrant  of  attorney,  inas- 
had  attested  the  much  as  it  did  uot  appear  upon  the  face  of  it  that  the  de- 

executlon  on  .  i       .  - .  .  •. 

the  part  of  the  feudaut  was  a  prisoner  at  the  time  of  its  execution,  and  con- 
wUh'the"de^"  sequcutly  it  appeared  to  be  upon  an  insufficient  stamp  (24), 
fendant's  as-  proposed  to  alter  it  by  adding  to  the  description  of  the 
the  necessary  defendant  the  following  words — ''  but  now  a  prisoner  in 
fendant  and  the  the  custody  of  the  sheriff  of  the  said  county  of  Kent." 

attesting  attor- 
ney merely  tra- 
cing over  their  respective  signatures  with  a  dry  pen :— Held,  that,  the  alteration  being  made 
with  consent,  in  furtherance  qf  the  original  intention  of  the  partiee,  and  in  a  particular  not  ma- 
terial, a  second  attestation  with  all  the  formalities  prescribed  by  the  statute  1  &  2  Vict.  c.  1 10, 
s.  9,  and  a  fresh  stamp,  were  not  requisite. 

Semble,  that  the  court  will  not  grant  a  rule  nisi  to  set  aside  a  judgment  and  execution  on  a 
warrant  of  attorney  that  is  void  by  reason  of  the  insufficiency  of  the  stamp ;  heetnue  the  plain- 
tiff  may,  pending  the  rule,  pay  the  penalty,  and  get  the  proper  stamp  affixed  to  it. 

(23)  See  Cobbold    v.    Chilver,  (24)  55  Geo.  3,  c  184,  Sched. 

ante,  p.  678.  part  l,Utle  *'  Warrant  of  Attorney.** 
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These  words  were  accordingly  interlined,  the  defendant  1842. 
and  the  gentleman  who  had  acted  for  him  on  the  preceding 
day  (but  who  did  not  then  attend  at  his  request,  or  again 
read  over  (25)  and  explain  the  object  and  effect  of  the 
warrant  of  attorney)  each  passed  a  dry  pen  over  their 
respective  signatures,  the  latter  placing  his  initials  also 
against  the  interlineation;  and  the  warrant  of  attorney 
was  then  re-delivered  by  the  defendant  to  the  plaintiff's 
clerk. 

Judgment  having  been  entered  up  on  this  warrant  of  at- 
tomey,  and  the  defendant  charged  in  execution  thereon — 

AMierley,  Serjeant,  moved  for  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  warrant,  and  the  judgment 
and  execution  thereon,  should  not  be  set  aside,  with  costs^ 
and  why  the  defendant  should  not  be  discharged  out  of 
custody. — The  warrant  of  attorney  is  clearly  invalid.  As 
at  first  framed,  the  stamp  was  insufficient.  [CressweU^  J. — 
That  is  a  defect  that  may  be  cured  even  pending  a  rule  to 
set  aside  the  judgment — Burton  v.  Kirkby,  7  Taunt.  174, 
2  Marsh.  480  (26).]  Supposing  the  plaintiff  to  rely  on  the 
execution  on  the  14th,  the  statement  that  the  defendant 
was  then  in  custody  was  not  true  in  point  of  fact.  [Tin' 
dal,  C.  J. — ^The  objection  still  is  as  to  the  stamp,  which, 
as  observed  already,  may  be  cured.]  The  objection  is  not 
to  the  stamp  only,  but  that  an  alteration  has  been  made 
in  a  material  particular,  and  without  a  second  execution 
and  attestation  with  all  the  formalities  prescribed  by  the 

1  &  2  Vict.  c.  110,  s.  9  (27).     Bailey  v.  Bellamy,  9  Dowl. 

(25)  This  IB  not  necessary :  see  (27)  The  9th  section  recites  '^that 
Oliver  v.  WoodrofTe,  4  M.  &  it  is  expedient  that  provision  should 
Welshy,  650.  he  made  for  giving  every  person 

(26)  See  Thynne  v.  Prothero,  executing  a  warrant  of  attorney  to 

2  M.  &  Sel.  553 ;  Rogers  v.  James,  confess  judgment,  or  a  cognovit 
7  Taunt,  147 ;  Huddlestone  v.  Bris-  actionem,  due  information  of  the 
coe,  11  Yes.  595;  Rose  v.  Tomh-  nature  and  effect  thereof,"  and 
linson,3DowL49;  Clarke  v.  Jones,  enacts,  '*  that,  from  and  after  the 

3  Dowl.  277.  Ist  of  Octoher,  1838,  no  warrant 
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I842«  507,  is  precisiely  in  point.  There,  a  warrant  of  attorney  to 
confess  judgment  for  1000/.  was  executed  by  the  defend- 
ant, and  an  attestation  of  the  execution  was  subscribed  by 
an  attorney,  pursuant  to  the  1  &  2  Vict.  c.  110,  s.  9 :  an 
alteration  was  afterwards  made,  by  consent,  in  the  sum,  by 
making  it  2000/.,  the  defendant  tracing  over  his  signature 
with  a  dry  pen,  and  re-delivering  the  instrument :  the  at- 
torney, who  was  present  (28),  wrote  his  initials  opposite  to 
the  alteration,  and  drew  a  dry  pen  over  the  attestation, 
«nd  over  each  letter  of  his  own  signature :  and  it  was  held 
that  this  was  not  a  due  attestation.  And  Littledale,  J., 
said :  "  An  attestation  in  compliance  with  the  statute  was 
necessaiy  to  the  yalidity  of  the  instrument  after  the  alter- 
ation, and  as  strictly  to  be  observed  in  the  mode  of  effect- 
ing it  as  it  was  on  the  occasion  of  the  first  execution/' 
Here,  the  attorney,  on  the  second  occasion,  attended  at 
the  request  of  the  plaintiff.  [^Tindal,  C.  J. — ^The  altera- 
tion was  quite  immaterial,  apart  from  the  question  as  to  the 
stamp ;  and  therefore  the  attendance  of  an  attorney  on  the 
second  occasion  was  wholly  unnecessary.]  An  alteration 
that  entirely  changes  the  character  of  the  instrument,  so  as 
to  make  it  chargeable  with  a  different  amount  of  duty,  can 
hardly  be  said  to  be  an  immaterial  one.  [CoUman,  J.,  re- 
ferred to  Zouch  V.  Claye,  2  Levinz,  85  :  "  in  debt  upon  an 

of  attorney  to   confess  judgment  ney  for  the  person  executing  the 

in  any  personal  action,  or  cognovit  same,  and  state  that  he  subscrihes 

actionem  given  by  any  person,  shall  as  such  attorney." 
be  of  any  force,  unless  there  shall         And  section  10  enacts  that  **  a 

be  present  some  attorney  of  one  of  warrant  of  attorney  to  confess  judg^ 

the  superior  courts  on  behalf  of  ment,  or  cognovit  actionem,  not 

such  person,  expressly  named  by  executed  in  manner  aforesaid,  shall 

him,  and  attending  at  his  request,  not  be  rendered  valid  by  proof  that 

to  inform  him  of  the  nature  and  the  person  executing  the  same  did 

effect  of  such  warrant  or  cognovit  in  fact  understand  the  nature  and 

before  the  same  is  executed,  which  effect  thereof,  or  was  fully  informed 

attorney  shall  subscribe  his  name  of  the  same." 
as  a  witness  to  the  execution  there-         (28)  At  whose  request,  does  not 

of,  and  declare  himself  to  be  attor-  appear  by  the  report. 
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obligation,  the  case  was  thus — ^A.  and  B.  delivered  the  1^2. 
bond  to  C,  and  after,  by  the  amseni  of  all  parties,  the  name 
and  addition  of  D.  was  interlined,  and  he  also  sealed  the 
obligation  and  delivered  it :  and  if  the  obligation  by  this 
alteration  was  made  void  against  A.  and  B.  or  not,  was  the 
question.  But,  by  Hale,  and  the  whole  court,  adjudged 
that  it  was  not ;  and  that  'tis  the  obligation  of  all  three, 
and  so  is  Moore  Rep.  pL  738,  although  8  Cro.  626  was 
before  adjudged  contrary.  But,  as  the  case  is  in  3  Cro., 
the  obligation  was  altered  only  by  consent  of  the  obligors, 
in  the  absence  of  the  obligee,  and  without  his  notice, 
though  to  his  use.  But  here  'tis  by  consent  of  all  parties^''] 
If  the  execution  on  the  18th  November  be  relied  on,  the 
warrant  of  attorney  is  not  now  in  the  state  it  was  in  then : 
and  if  the  execution  on  the  14th  be  relied  on,  Bailey  v. 
Bellamy  is  an  authorify  to  shew  that  there  was  no  suffi- 
cient attestation. 

TiNDAL,  C.  J. — ^I  see  no  sufficient  ground  of  objection 
to  this  warrant  of  attorney  to  entitle  the  defendant  to  the 
rule  he  prays.  I  am  of  opinion  that  the  warrant  of  attorney 
was  a  perfectly  good  one  when  first  executed,  on  the  13th 
November.  The  only  objection  to  it  then  is,  that  it  bears 
an  improper  stamp — ^not  a  stamp  that  is  insufficient  regard 
being  had  to  the  position  of  the  defendant  at  the  time,  but 
one  that  does  not  appear  to  be  sufficient  because  it  is  not 
shewn  on  the  fieuse  of  the  instrument  that  the  defendant 
was  a  prisoner  when  he  executed  it.  The  short  answer 
to  that,  is,  that  it  would  avail  nothing  to  the  party  to 
grant  him  a  rule  to  set  aside  the  judgment  on  the  ground 
of  the  insufficiency  of  the  stamp,  inasmuch  as  the  defect 
may  be  cured  by  an  application  to  the  Stamp  Office,  and 
payment  of  a  penalty ;  and  it  has  repeatedly  been  held, 
that,  the  stamp  being  found  sufficient  when  the  document 
is  produced  in  court,  no  inquiry  will  be  made  as  to  the 
time  when  it  was  affixed.    Then,  has  there  been  any  such 
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1842.  material  alteration  in  tlie  instmment  since  its  execution 
as  to  render  it  invalid?  The  authorities  are  strong  to 
shew  that  a  deed  is  not  avoided  by  an  alteration — even  « 
material  one — ^provided  it  be  done  by  the  consent  of  all 
parties :  see  the  case  cited  by  my  Brother  Coltman,  ZoHch 
V.  Claye,  2  Levins,  85,  and  several  others  collected  in 
Comyns's  Digest,  Fait,  (F.  1).  But  I  do  not  feel  that  the 
alteration  made  in  this  case  was  at  all  material.  The  ob* 
ject  of  it  was  to  cany  into  effect  the  original  intention  of 
the  parties.  And  the  case  seems  to  me  in  this  respect  to 
fall  within  those  in  which  it  has  been  held  that  a  bill  of 
exchange  is  not  avoided  by  an  alteration  after  acceptance, 
with  the  consent  of  the  acceptor,  as,  by  making  the  bill 
payable  to  order,  where  such  had  been  the  original  inten- 
tion, or  the  like  (29).  The  utmost  that  can  be  said,  is,  that 
the  alteration  was  made  for  the  purpose  of  saving  the 
plaintiff  the  expense  of  bringing  before  the  court  evidence, 
should  it  become  necessary,  to  shew  that  the  defendant 
was  in  fact  a  prisoner  at  the  time  he  executed  the  warrant 
of  attorney :  the  intention  and  effect  of  the  instrument  re- 
main the  same.    There  is  a  case  of  Walmesley  v.  Brierly^ 

1  M.  &  Rob.  529,  where  it  was  ruled  by  Mr.  Baron  Parke, 
that,  where  a  bond  is  conditioned  for  the  payment  of 

(29)  See  Kenhaw   v.    Cox,  3  v.  Fisher,  2  Nev.  &  P.  430,  7  Ad. 

Esp.  246;  Webber  v.  Maddocks,  3  &  £.  444 ;    Cotton  v.  Simpmo,  3 

Camp.  1;  Knill  v.  Williams,  10  N.  &P.248;  Knigbt  y.  Clements, 

East,  431 ;    Bathe  v.  Taylor,  15  3  N.  &  P.  375,  8  Ad.  &  £.  215; 

East,  412;   Downes  v.  Richard-  Calvert  v.  Baker,  4  M.  &  W.  417, 

son,  1  D.  &  R.  332,  5  B.  &  A.  7  Dowl.  17;  Byrom  v.  Thompson, 

674,  Bailey  on  Bills,  94;  Leyka-  3  P.  &  D.  71,  11  Ad.  &  E.  31; 

riff  y.  Ashfoid,  12  Moore,  281 ;  Langton  v.  Lazarus,  5  M.  &  W* 

Sanderson  ▼.  Symonds,  1  B.  &  B.  629;  Clifford  y.  Lady  Hyde  Pkr- 

426,  4  Moore,  42 ;  Brutt  v.  Picard,  ker,  ante.  Vol.  3,  p.  233 ;  Cariss  v. 

R.  &  M.  37;  Walter  v.  Cubley,  Tattersall,  ante,  Vol.  3,  p.  257 ; 

2  C.  &  M.  151,  4  Tyr.  87  ;  Att-  Bell  y.  Gardiner,  ante,  p.  62L 
wood  y.  Griffin,  2  C.  &  P.  368,  R.  But  see  Outhwaite  y.  Luntley, 
&  M.  425 ;  Desbrowe  y.  Wetherby,  4  Camp.  179 ;  Wilson  y«  Justice, 
1   M.  &    Rob.    438 ;    Taylor  v.  Bayley  on  Bills,  89,  Peake's  Add. 
Moseley,  1  M.  &  Rob.  439 ;  Sibley  Cas.  96. 
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money,  which  is  declared  to  be  the  same  money  as  that  1842. 
secured  to  be  paid  by  an  indenture  of  even  date,  it  must, 
to  dispense  with  the  ad  valorem  stamp  on  such  bond,  ap- 
pear by  recital,  or  production  of  the  indenture,  that  the  lat* 
ter  was  an  indenture  requiring  an  ad  valorem  stamp.  I 
therefore  think  the  rule  ought  not  to  be  granted. 

.  CoLTMAN,  J. — ^The  warrant  of  attorney  as  originally  ex- 
ecuted appears  to  me  to  have  been  free  from  objection. 
The  fact  of  the  defendant  being  a  prisoner  at  the  time 
might  have  been  supplied  by  extrinsic  evidence.  The  re- 
venue laws  are  not  to  be  stretched  with  such  extreme 
severity  against  the  subject.  Assuming  the  warrant  of  at- 
torney as  executed  on  the  13th  November  not  to  be  ob- 
jectionable, the  alteration  made  on  the  14th,  which  in  no 
degree  varied  the  liability  of  the  parties,  and  in  reality 
only  carried  into  effect  their  first  intention,  was  perfectly 
immaterial,  and  therefore  cannot  be  held  to  have  vitiated 
the  warrant  of  attorney^ 

Erskine,  J. — I  am  also  of  opinion  that  the  execution  of 
this  warrant  of  attorney  on  the  13th  November,  was  per- 
fectly valid  and  free  from  objection ;  and  that  the  altera- 
tion made  therein  on  the  14th  in  no  degree  destroyed  the 
validity  of  the  instrument.  On  the  13th,  the  warrant  of 
attorney  was  executed  by  the  defendant,  a  prisoner;  it 
was  stamped  with  a  1/.  stamp,  and  duly  attested  according 
to  the  provisions  of  the  late  statute:  it  was,  therefore,  a  per- 
fectly good  warrant  of  attorney,  unless  some  authority  can 
be  shewn  that  a  1/.  stamp  is  not  sufficient  where  it  does 
not  appear  on  the  face  of  the  instrument  that  the  defend- 
ant is  in  custody  at  the  time  of  its  execution  by  him.  The 
same  provision  in  the  schedule  to  the  stamp  act  which 
exempts  from  ad  valorem  duty  warrants  of  attorney  exe* 
cuted  by  persons  in  custody,  also  exempts  such  as  are  given 
to  secure  payments  ''already  secured  by  a  bond,  mortgage^ 
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1842.  or  other  security  wUch  shall  have  paid  the  jtd  valoreiii' 
duty  on  bonds  or  mortgages''  imposed  by  that  schednle  or 
by  previous  stamp  acts :  and  the  same  interpretation  must 
be  given  to  the  second  as  to  the  first  branch  of  the  excep- 
tion. In  fVaime^ley  y.  Brierly,  1  M.  &  Bob.  529,  it  was 
held  not  to  be  necessary  that  the  bond  should  recite  the 
fact  of  its  having  been  given  to  secure  the  same  money 
as  that  mentioned  in  the  indenture.  If  therefore  the  1/. 
stamp  was  sufficient  on  the  13th  November,  in  the  absence 
of  a  recital  that  the  defendant  was  then  in  custody,  it  ap- 
pears to  me  that  the  subsequent  introduction  of  that  fiict 
did  not  constitute  such  a  material  alteration  as  to  render  s 
new  stamp  necessary.  The  words  introduced  are  strictly 
in  accordance  with  the  original  intention  of  the  parties, 
and  therefore  would  not,  even  if  material,  render  a  new 
stamp  necessary.  I  therefore  agree  with  the  rest  of  the 
court  in  thinking  that  no  role  should  be  granted. 

Cresswell,  J.,  signified  his  concurrence. 

Rule  refused. 


Friday^  Price,  an  Infant,  by  his  next  Friend,  v.  Duogan. 

The  affidavit  oh  J.  HIS  was  an  action  for  wages  upon  a  seaman's  inden* 
attachment^for"  ^^^^^^  ^^  which  the  defendant  obtained  a  verdict :  vide  ante, 
nonpaymentof  Vol.  8,  p.  47.    The  defendant's  costs  having  been  taxed, 

costs  pursuant  '  *  o  * 

to  the  Master's   and  the  amouut  of  the  allocatur  demanded  of  the  prochein 

allocatur,  ,  ^    ^^ 

where  the  de-    amy  under  a  power  of  attorney — 

mand  is  made 
under  a  power 

of  attorney,  ChafmeU,  Serjeant,  on  a  former  day,  moved  for  an  attach- 

must  sute  that  .         ,  .       i.  ,  ^      r™        «.  -.      . 

a  copy  of  the      meut  against  him  for  non-payment  thereof.    The  affidavit 

served  upJn  the  ^P^n  which  hc  movcd  stated  that  a  copy  of  the  allocatur 

^^y'  had  been  served  upon  the  prochein  amy  at  the  time  of 

piaking  the  demand,  and  the  power  of  attorney  shewn  to 
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him ;  but  it  did  not  state  that  a  copy  of  the  power  of  attor- 
ney had  been  served  upon  him.  The  learned  Seijeant 
submitted^  that^  though  this  was  necessary  in  the  case  of 
an  award — ^Archbold's  Practice^  7th  edit.,  by  Chitty^  1257 
. — ^it  was  not  so  in  the  case  of  costs  taxed  in  the  usual  way 
in  a  cause. 


785 


1842. 


TiNDAL,  C.  J. — There  can  be  no  reason  why  the  same 

course  should  not  be  observed  in  both  cases :  and^  indeed^ 

Archbold  makes  no  such  distinction — see  p.  1265.    The 

object  is  to  give  the  party  upon  whom  the  demand  is  made 

a  little  time  to  see  that  he  is  paying  the  costs  to  the  proper 

person. 

Rule  refused. 


The  motion  was  renewed  on  a  subsequent  day,  upon  an 
amended  affidavit,  and  the  attachment  granted. 

Rule  absolute. 


Norman  v.  Climenson  and  Two  Others. 


Saturday^ 
May  lih. 


JL  HIS  was  an  action  of  trespass  against  Climenson,  Brown,  Three  defend- 
and  Tiffin,  for  breaking  and  entering  a  certain  mill  and  funded  an  ac-^ 
dwelling-house  of  the  pkintiflf  situate  at  Welney,  in  the  p2r,,**,7^1ring 
county  of  Norfolk,  and  taking  possession  of  the  same  and  ^y  the  same  at. 

m  .         1  a  1         •  A  •        i»  torney  and  the 

of  certain  wheat  &c.  therem.  A  writ  of  summons  was  lame  counsel: 
served  upon  each  of  the  defendants,  and  an  appearance  quUtedlandthe 
(jointly)  entered  for  them  according  to  the  statute;  the  ®%Y*^h",3* 
three  defendants  pleaded  together  several  pleas,  and  were  that  the  acquit- 
defended  by  the  same  counsel  at  the  trial,  when  a  verdict  was  (in  theab- 
was  found  for  the  defendant  Tiffin  and  against  the  other  rir"?m*iuS' 
two  defendants  upon  all  the  issues.     On  the  taxation  of  entided  to  a 

^  third  part  of  the 

costs  of  the  Joint 
defence ;  and  that  such  third  part  might  be  deducted  on  taxation  from  the  plaintiff's  costs  against 
the  other  two  defendants. 


7S6  IN  THE  COMMON  PLBA8, 

1842.  the  plftintiff^B  costs^  the  defendants'  attorney  claimed  to  be 
entitled  to  deduct  firom  the  costs  to  be  allowed  to  the 
plaintiff  one  third  of  the  general  costs  of  the  defence^  as 
the  proportion  for  which  TifBn  was  liable  to  his  attorn^; 
but  the  Master  declined  to  allow  any  such  deduction^ 
obserying;,  that,  the  defence  having  been  a  joint  one,  the 
same  attorney  and  the  same  counsel  appearing  and  acting 
for  all  the  defendants,  the  costs  were  in  no  degree  en* 
hanced  by  the  introduction  of  the  third  defendant,  and 
that  the  course  insisted  on  on  the  part  of  the  defendant 
TiflSn  was  in  reality  a  mere  boon  to  the  other  two  defend- 
ants. He,  however,  on  taxing  the  plaintiff's  costs,  taking 
into  consideration  the  fiu^t  of  Tiffin  having  been  acquitted, 
disallowed  the  costs  of  the  copy  and  service  of  the  writ  of 
summons  &c.  upon  hinu    Upon  an  affidavit  of  these  fiicts — 

Bon^pas,  Seijeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  review  the  taxation. — He  referred  to  George 
V.  EbtofHj  1  Scott,  518,  1  New  Cases,  513,  where,  in  an 
action  against  three  defendants,  a  verdict  having  been 
found  against  one  and  in  favour  of  the  other  two,  it  waa 
held  that  the  costs  of  the  successful  defendants  might  be 
deducted  firom  the  amount  of  damages  and  costs  payable 
to  the  plaintiff  by  the  other  defendant,  without  regard  to 
the  lien  of  the  plaintiff's  attorney :  and  to  Griffitki  v. 
Jmes,  2  C.  M.  &  R.  383,  4  Dowl.  159,  where  it  was  held, 
that,  where  there  are  several  defendants,  and  a  verdict 
passes  against  some  and  for  others,  the  latter  are  entitled 
to  their  aliquot  proportion  of  the  whole  cobts  incurred, 
and  not  merely  to  40«.  each. 

Channett,  Serjeant,  new  shewed  cause. — ^The  rule  seeks 
to  have  an  arbitrary  amount  of  costs  deducted  from  the 
costs  taxed  and  allowed  to  the  plaintiff,  in  favour  of  all  the 
defendants.  IJlndal,  C.  J.— The  32nd  section  of  the 
3  &  4  Will.  4,  c.  42,  enacts,  "  that,  where  several  persona 
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dhall  be  made  defendants  in  any  personal  action^  and  any  1843. 
one  or  more  of  them  shall  have  a  nolle  prosequi  entered 
as  to  him  or  them^  or^  upon  the  trial  of  such  action^ 
shall  have  a  verdict  pass  for  him  or  them^  every  such 
person  shall  have  judgment  for  and  recover  his  reason- 
able costs^  unless,  in  the  case  of  a  trial,  the  judge  be- 
fore whom  such  cause  shall  be  tried  shall  certify  upon 
the  record,  under  his  hand,  that  there  was  a  reason- 
able cause  for  making  such  person  a  defendant  in  such 
action/']  An  acquitted  defendant  may  be  entitled  to 
costs ;  but  that  was  not  the  claim  made  before  the  Master, 
nor  is  it  that  which  this  rule  seeks.  An  application  to  the 
court  for  leave  to  set  off  costs  must  be  founded  on  special 
circumstances,  as  was  the  case  in  George  v.  Ebion,  where 
it  was  suggested  that  the  plaintiff  was  incapable  of  paying 
the  costs  of  the  successful  defendant.  [Tlndalj  C.  J. — 
Posssibly  Tiffin  might  reasonably  have  objected  to  the 
arrangement  proposed ;  but  I  see  no  reason  why  the  plain- 
tiff should.  If  necessary,  we  will  mould  the  rule.]  In 
Hughes  v.  Chitty,  2  M.  &  Sel.  172,  on  a  joint  plea  of  not 
guilty  to  trespass  and  assault,  one  defendant  being  found 
guilty,  with  \».  damages  and  Is.  costs,  and  the  other  ac- 
quitted, the  latter  was  held  only  to  be  entitled  to  40^. 
costs — ^Le  Blanc,  J.,  and  Dampier,  J.,  observing,  ''that,  if 
the  defendants  had  pleaded  separately,  it  might  have  been 
different;  but,  as  they  had  pleaded  jointly,  it  would  be 
making  the  plaintiff  pay  the  costs  of  the  other  defendant, 
to  allow  increased  costs  to  this  defendant^'  And  the  sta- 
tute has  made  no  difference  in  this  respect.  The  briefs 
would  be  the  same  whether  there  were  three  defendants  or 
two  only;  and  the  witnesses  would  be  the  same.  [Cress-^ 
well,  J. — ^The  costs  would  have  been  the  same  had  the. 
acquitted  defendant  been  the  onig  one.] 

Bonypaa,  Serjeant,  in  support  of  his  rule. — Hugf^r^ 
Chiity  may  be  looked  upon  as  over-ruled.    In  reference  ta 

VOL.  IV.  BBS 
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1842.  it,  Parke,  B.,  says,  in  GriffUha  v.  Jones,  2  C.  M.  &  E. 
KoRMAK  ^^ '  ''  '^'^^^  ^^^^  ^^  under  consideration  some  time  ago 
[GriffUha  v.  Kynastan,  2  Tyr.  7B7),  and  the  court  was  of 
opinion  that  the  old  role  of  allowing  only  40f .  was  unjust, 
and  that  the  defendants  acquitted  ought  to  be  allowed 
their  aliquot  proportion  of  the  full  costs  incurred  on  the 
joint  retainer."  In  Starling  v.  Coaens,  2  C.  M.  &  E.  446,  in 
trespass  against  four  defendants,  the  declaration  contained 
two  counts :  one  defendant  was  found  guilty  on  the  first 
count,  but  acquitted  on  the  second,  and  the  other  three 
defendants  were  acquitted  on  both  counts :  and  it  was  hdd 
that  the  defendant  who  was  found  guilty  on  the  first  count 
was  entitled  to  have  the  costs  of  such  of  his  witnesses  as 
related  to  his  defence  to  the  second  count,  to  be  deducted 
£rom  the  plaintiff's  costs;  and  that  the  other  three  de- 
fendants were  each  entitled  to  a  fourth  share  of  the  costs 
of  the  defence,  unless  it  appeared  that  they  had  not  em- 
ployed the  attorney,  and  that  it  must  be  taken  primil  fade 
that  they  had  done  so.  In  Lees  y.  Beffit,  3  Ad.  &  E.  707, 
5  N.  &  M.  340,  L.  sued  K.  and  B.  in  trespass ;  they  severed 
in  their  defences,  and  appeared  by  different  counsel  and 
attornies :  the  verdict  was  for  L.  against  K.,  and  for  B. 
against  L. ;  and  it  was  hdd  that  R.'s  costs  were  to  be  set 
off  against  the  damages  and  costs  recovered  by  L.  against 
K.,  and  that  the  lien  of  K.*s  attorney  upon  such  damages 
and  costs  was  so  far  defeated.  In  Gambrell  v.  Earl  Fal^ 
pumth,  5  Ad.  &  E.  403,  6  N.  &  M.  859,  two  defendants  in 
trespass  severed  in  pleading,  but  pleaded  the  same  pleas, 
all  going  to  the  whole  action,  and  one  succeeded  upon  all 
ihe  issues,  the  other  upon  one  only;  and  Lord  Denman 
said:  ''We  have  considered  the  matter,  and  think  our- 
aelves  bound  by  the  rule  laid  down  by  Mr.  Baron  Bayley  in 
Griffiths  V.  Kynaston,  2  Tyr.  760,  and  afterwards  confirmed 
in  Griffiths  v.  Jones,  2  C.  M.  &  B.  333, 4  Dowl.  159,  viz.  that 
the  successful  defendant  is  to  be  allowed  aU  his  separate 
i^osts,  and  prim&  fade  an  aliquot  part  of  the  joint  costs^ 
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unless  the  Master  is  satisfied  that  some  smaller  proportion 
should  be  allowed,  by  reason  of  any  other  special  cir* 
cumstances''  (80).  And  that  rale  received  farther  con- 
firmation in  Bartholomew  v.  Stq^hent,  5  M.  &;  Welsby,  886. 


1842. 


Norm  AM 

«• 

Climxnbon, 


'  TiNDAL,  C.  J.-^I  think  the  rule  adopted  by  the  court 
of  King's  Bench  in  GatnbreU  v.  Earl  Falmouth,  5  Ad.  &  E. 
408,  6  N.  &  M.  859,  is  the  just  and  proper  one.  The  de- 
fendant Tiffin,  therefore,  will  in  this  case  be  entitled  to  a 
deduction  of  one  third  of  the  costs  of  the  joint  defence, 
unless  there  are  special  circumstances  to  induce  the  Master 
to  award  a  different  proportion. 

The  rest  of  the  court  concurring — 

Bule  absolute  accordingly. 


(30)  In  that  case,  the  defend- 
ants having  appeared  by  separate 
attomies  and  counsel,  but  the  at- 
torniea  being  members  of  the  same 
firm,  and  the  briefs  and  eyidence 


substantially  the  same,  the  Master 
taxed  the  costs  as  if  the  parties  had 
appeared  by  the  same  attorney : 
and  this  was  admitted  to  be  Uie 
correct  course. 


Pbyms  v.  Brown. 

jL  his  was  an  action  against  the  defendant,  the  proprie- 
tor, printer,  and  publisher  of  a  newspaper  called  ''The 
Cambridge  Chronicle,''  to  recover  damages  for  certain 
libels.  The  defendant  suffered  judgment  by  default;  and, 
on  the  28rd  February  last,  a  writ  of  inquiry  was  executed 
before  the  undersheriff  of  Middlesex,  when  the  jury  as- 
sessed the  damages  at  one  farthing.  A  certificate  was 
granted  under  the  statute  8  &  4  Vict,  c  24,  s.  2  (31),  that 

(31)  Which  enacts,  « that,  if  her  Majesty's  courts  atWestmin- 
the  plaintiff,  in  any  action  of  tres-  ster,  or  in  the  court  of  Common 
pass,  or  of  trespass  on  the  case,  Pleas  at  Lancaster  or  Durham, 
brought  <»  to  he  brought  in  any  of     dudl  recover  by  the  verdict  of  % 

B  B  B  2 


Saiurdttjf, 
May  lih. 
A  certificate 
under  the  3  &  4 
Vict.c.  24,8.2, 
ought  to  be  the 
simple  result  of 
the  impression 
of  the  presid- 
ing Judge  upon 
the  &cts  proved, 
uninfiuenced  by 
any  extraneous 
matter,  or  any 
expression  of 
understanding 
on  the  part  of 
thejury  that  the 
verdict  would 
carry  costs. 
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1842.  the  grieTBiice  for  which  the  action  was  brought  was  wilM 
and  malicious^  in  order  to  enable  the  pkintiff  to  obtain 
fiill  costs.  The  costs  were  afterwards  taxed^  and  paid 
vndesr  protest. 

Chaimell,  Serjeant,  on  a  former  day  in  this  term,  ob- 
tained a  mle  calling  upon  the  plainti£F  to  shew  cause  why 
the  certificate,  the  taxation  of  costs,  and  the  allocatur, 
should  not  be  set  aside,  and  why  the  costs  paid  by  the 
defendant  should  not  be  repaid  to  the  defendant  or  to  his 
attorney. — ^The  affidavits  on  which  the  motion  was  founded, 
stated,  that,  immediately  after  the  jury  had  returned  their 
verdict,  the  counsel  for  the  plaintiff  applied  to  the  under- 
sheriff  to  certify,  when,  afiier  hearing  the  defendant's 
counsel,  the  undersheriff  refused  the  application,  and  the 
defendant's  counsel  indorsed  his  brief  accordingly,  and  was 
in  the  act  of  leaving  the  court,  when  the  plaintiff's  counsel 
appealed  to  the  undersheriff  to  alter  his  decision,  suggest- 
ing that  the  jury  had  evidently,  in  finding  the  verdict  they 
did,  been  influenced  by  the  belief  that  such  verdict  would 
cany  costs;  that  the  undersheriff  immediately,  and  with- 
out reference  to  the  defendant's  counsel,  turned  to  the  jury 
and  asked  them  if  such  had  been  their  impression;  that, 
one  of  the  jury  replying  in  the  affirmative,  the  undersheriff 
observed  that  he  was  desirous  of  carzying  out  their  view, 
and  should  therefore  certify.  The  learned  Serjeant  sub- 
mitted, that,  though  the  words  of  the  statute  were  not  to 

juiy  len  damages  than  40«.,  sach  of  the  record,  or  on  the  writ  of  trial 

plaintiff  shall  not  be  entitled  to  re-  or  writ  of  inquiry,  that  the  action 

cover  or  obtain  from  the  defendant  was  really  brought  to  try  a  light 
in  respect  of  such  verdict  any  costs  *   besides  the  mere  right  to  reeover 

whatever,  whether  it  shall  be  given  damages  for  the  trespass  or  grier- 

upon  any  issue  or  issues  tried,  or  ance  for  which  the  action  shall 

judgment  shall  have  passed  by  de-  have  been  brought,  or  thai  the 

fault,  unless  the  judge  or  presiding  tretpan  or  grievance  in  reaped  ef 

oflScer  before  whom  such  verdict  whith  the  action  toot  hrttugkt  wa$ 

shall  be  obtained  shall  immedi-  wifful  and  maGcunu" 
atdy  afterwards  certify  on  thebock         And  see  4  &  5  Vict  c  28. 
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be  construed  so  rigidly  as  to  require  the  certificate  to  be  1842. 
given  without  a  moment's  delay,  but  must  receive  a  reason- 
able construction — Thompstm  v.  Gibson,  8  M.  &  Welsby, 
281,  9  DowL  717 ;  Page  v.  Pearce,  8  M.  &  Welsby,  677,  9 
Dovl.  816 :  still  that  the  discretion  of  the  judge  must  be 
exercised  so  speedily  as  to  shew  that  his  mind  has  not  been 
acted  upon  by  any  extraneous  circumstances  (32) — the  duty 
of  considering  whether  or  not  the  case  is  a  fit  one  for  the 
exercise  of  the  power  given  by  the  statute  being  cast  upon 
him.  alone,  free  from  any  interposition  or  influence  on  the 
part  of  the  jury.  [  Tindal,  C.  J. — ^The  opinion  of  the  judge 
seems  to  have  been  intended  as  a  counterpoise  to  that  of 
the  jury.] 

BompoB,  Serjeant,  now  shewed  cause,  upon .  alfidavits 
which  stated  that  the  certificate  was  granted  within  two 
or  three  minutes  after  the  verdict  was  pronounced,  some 
discussion  having  taken  place  as  to  whether  or  not  the 
undersheriff  had  power  to  certify ;  that  the  undersheriff 
never  did  in  fact  refuse  to  certify,  or  appeal  to  the  jury,  as 
suggested  in  the  affidavits  on  the  other  side,  though  it  was 
admitted  that  the  jury  had  intimated  their  understanding 
and  intention  that  the  verdict  they  gave  should  carry  costs ; 
and  that  the  deponents  had  since  been  informed  by  the 
undersheriff  that  he  did  not  at  any  time  refuse  to  certify. 
The  learned  Serjeant  submitted  that  the  application  was 
answered. 

Channett,  Serjeant,  contended  that  the  ground  of  the 
motion  had  not  been  at  all  removed  by  that  which  was 
sworn  on  the  part  of  the  plaintiff— the  affidavits  not  sug- 
gesting that  the  judgment  of  the  undersheriff  had  not 
been  improperly  influenced  by  the  observation  of  the 
jury. 

(32)  See  the  opinionof  Msule,  J.,  in  Shuttleworth  v.  Cocker,  2  Scott, 
N.  R.  47,  1  Man.  &  Gr.  829,  9  Dowl.  76. 
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1842.  TiNDAL^  C.  J.— The  affidavits  certainly  leave  tlus  matter 

in  some  degree  of  doubt.  And  I  think  it  is  incumbent  on  a 
party  who  seeks  to  induce  us  to  deal  with  an  exercise  of 
discretion  on  the  part  of  a  judge,  to  come  with  a  case  that 
is  quite  clear  and  free  from  doubt.  K  the  defendant  had 
the  authority  of  the  undersheriff  for  the  statement  that 
has  been  made  on  his  part,  that  the  certificate  had  been 
once  refused,  and  was  ultimately  given  upon  the  represen- 
tation alleged  to  have  been  made  by  the  jury,  we  might 
probably  have  seen  fit  to  interfere :  but,  as  the  case  now 
stands,  I  think  we  ought  not  to  do  so. 

CoLTMAN,  J. — ^The  granting  or  withholding  the  certifi- 
cate being  left  by  the  statute  to  the  discretion  of  the  pre- 
siding  judge,  very  strong  ground  indeed  should  be  laid  to 
induce  the  court  to  interpose. 

Ebskine,  J. — ^The  ground  upon  which  this  rule  was 
granted,  was,  that  the  undersheriff  had  not  exercised  the 
discretion  which  the  statute  gives  him,  to  grant,  but  to 
refuse  the  certificate;  and  that  he  ultimately  granted  it 
only  in  deference  to  the  opinion  of  others :  and  this  is  the 
sole  ground  upon  which  the  court  would  have  interfered. 
The  defendant  was  bound  to  make  this  out  veiy  clearly: 
and  primft  facie  he  does  so.  The  affidavits  sworn  on  the 
part  of  the  plaintiff,  however,  throw  some  doubt  upon  the 
statements  on  the  other  side,  and  seem  to  shew  that  the 
hesitation  of  the  undersheriff  proceeded  fit>m  an  uncer- 
tainty as  to  his  power  to  certify,  and  not  as  to  the  case 
being  a  fit  and  proper  one  for  a  certificate.  Upon  the 
whole,  I  think  enough  has  not  been  shewn  to  induce  the 
court  to  interpose. 

Cresswbll,  J.,  concurred. 

Eule  discharged,  with  costs. 
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ChaELES  PaLMEE  V,  SfAESHOTT.  Wednetday, 

A  May  4M. 

ASSUMPSIT.    The  declaration  stated,  that,  heretofore^  Though  an 

to  wit,  on  the  10th  November,  1840,  one  J.  E.  Poole  Sd^7o?„u5' 

claimed  to  be  a  creditor  of  and  entitled  to  receive  from  the  ^'"*» '''®  Pf"*" 

ties,  yet,  where 

now  defendant  and  the  now  plaintiff,  and  from  divers  other  the  interests 
persons,  a  certain  large  som  of  money,  to  wit,  the  sum  of  the  dtmsiges 
157/.  18*.,  for  certain  work  by  the  said  J.  E.  Poole  alleged  J^^'^ii^J^J^^^ 
to  be  done  for  the  now  plaintiff  and  defendant  and  the  said  in«y  >ue  with- 

.  ,  .  .  -».T  ■«    ®"^  joining  the 

other  persons,  in  relation  to  certain  premises  at  Norwood  other, 
wherein  and  whereto  the  now  plaintiff  and  defendant  and 
the  said  other  persons  were  severally  and  respectively  inte^ 
rested  and  entitled  i  which  said  money,  if  at  all  due  and 
owing  to  the  said  J.  E.  Poole,  was  due  and  owing  from  the 
now  plaintiff  and  the  now  defendant  and  the  said  other 
persons  jointly :  that  the  said  J.  E.  Poole,  to  wit,  on  the 
day  and  year  last  aforesaid,  commenced  and  brought  a  cer-* 
tain  action  of  debt  in  the  court  of  Exchequer  against  the 
now  plaintiff  for  the  recovery  of  the  said  sum  so  claimed 
by  him  the  said  J.  E.  Poole :  that  it  was  then  agreed  by 
and  among  the  now  plaintiff  and  defendant  and  the  said 
other  persons,  that  they  the  now  plaintiff  and  defendant 
and  the  said  other  persons  should  bear  and  pay  in  shares 
any  debt  and  damages,  costs,  and  expenses  that  might 
ultimately  be  recovered  by  the  said  J.  E.  Poole  against  th& 
now  plaintiff:  that  the  now  plaintiff  afterwards,  to  wit,  on 
the  27th  May,  1841,  duly  conveyed  and  assured  to  the  now 
defendant  the  part,  share,  and  interest  of  him  the  now 
plaintiff  of  and  in  the  said  premises  at  Norwood  at  and  for 
the  consideration  and  sum  of  150/. :  that,  at  the  time  of 
the  completion  of  the  purchase  thereof  by  the  now  defend- 
ant and  plaintiff,  it  was  arranged  that  the  now  defendant 
should  retain  50/.  of  the  said  purchase  and  consideration 
money  of  l&OL,  and  release  the  now  plaintiff  bom  any  liabi- 
lity in  respect  of  the  said  debt  and  damages,  costs,  and  ex«* 
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1842.  penses  of  tlie  said  action :  And  thereupon  afterwarda,  to 
wit,  on  the  day  and  year  last  aforesaid,  in  amsideraium 
thereof,  and  that  the  now  plaintiff,  at  the  special  instance  and 
request  of  the  now  defendant,  had  permitted  and  suffered  the 
now  defendant  to  retain  and  keep,  and  that  the  now  drfendani 
had  retained  and  kqpt  50/.  of  the  said  purchase  or  considera- 
tion money  of  160/.,  he  the  now  defendant  undertook  and 
then  faithMly  promised  the  now  plaintiff  to  save  harmless 
and  indemnify  him  the  now  plaintiff  of,  from,  and  against  all 
debt  and  damages,  costs,  and  expenses  to  be  recovered  or 
received  by  the  said  J.  E.  Poole  in  respect  of  the  said 
action,  or  of  any  suit  or  proceeding  to  be  instituted  or 
taken  by  the  said  J.  E.  Poole,  in  respect  of  the  same ;  and 
further,  that,  in  case  a  sixth  part  of  the  whole  amount  of 
damages,  costs,  and  expenses  to  be  in  any  way  incurred  in 
and  about  the  said  action,  suit,  or  proceeding  as  aforesaid, 
or  in  relation  thereto,  should  not  amount  to  the  sum  of 
50/.,  that  he  the  now  defendant,  his  hdrs,  executors,  or 
administrators,  should  and  would  pay  or  hand  over  to  the 
now  plaintiff  the  difference  in  amount  between  the  said 
sum  of  50/.  and  the  amount  of  such  respective  sixth  part 
of  the  said  damages,  costs,  and  expenses,  when  the  same 
should  be  ascertained :  Averment  that  the  now  defendant 
did  then  retiun  and  keep,  and  from  thence  continually  until 
the  time  of  the  commencement  of  this  suit,  hath  retained 
and  kept  the  said  sum  of  50/.,  part  of  the  said  considera- 
tion and  sum  of  150/. ;  that  such  proceedings  weric  had  in 
the  said  action  so  brought  by  the  said  J.  E.  Poole  as  afore- 
said, that  he  the  said  J.  E.  Poole  afterwards,  to  wit,  on  the 
2nd  February,  1842,  by  the  consideration  and  judgment  of 
the  said  court  of  Exchequer  recovered  against  the  now  plain- 
tiff 175/.  17^.  which  were  adjudged  to  the  said  J.  E.  Poole 
in  and  by  the  said  court  for  his  debt  and  for  his  damages 
by  him  sustained,  as  well  by  occasion  of  the  detaining 
thereof,  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  as  by  the  record  and  proceedings 
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there<^  still  remaining  in  the  said  coort  of  Exchequer  will  1842. 
more  fully  appear;  for  the  obtaining  satisfaction  whereof 
the  said  J.  £.  Poole  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  sued  and  prosecuted  out  of  the  said  court  of 
Exchequer  a  certain  writ  of  testatum  fi.  fa,,  &c.  &c. ;  that 
the  plaintiff  afterwards,  to  wit,  on  the  8th  February,  1842, 
was  necessarily  compelled  to  and  did  pay,  for  the  said  sum 
so  recovered  as  aforesaid,  costs  of  writs,  interest,  poundage, 
officer's  fees,  and  other  incidental  expenses,  to  the  said 
sheriff  of  &c.,  under  and  by  yirtue  of  the  said  writ  in 
respect  of  the  said  action,  a  certain  large  sum  of  money, 
to  wit,  the  sum  of  190/.  5^.,  which  said  last-mentioned  sum 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  J.  E.  Poole  received  in  respect  of  the  said  last-men- 
tioned action;  of  all  which  premises  the  now  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice,  and  was  then  requested  by  the  now  plaintiff  to  save 
harmless  and  indemnify  him  the  now  plaintiff  from  the 
said  sum  so  recovered  as  aforesaid,  and  the  said  costs  and 
expenses :  Yet  the  now  defendant  hath  not  at  any  time  in- 
demnified or  saved  harmless  the  now  plaintiff  therefrom, 
and  hath  not  paid  to  the  now  plaintiff  the  said  monies  so 
paid  by  him  as  aforesaid,  nor  any  part  thereof;  to  the 
damage  of  the  plaintiff  of  800/.,  &c. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sit- 
ting in  London  in  the  present  term.  On  the  part  of  the 
plaintiff  the  following  agreement  was  put  in : — 

"Memorandum  of  agreement  made  this  27th  day  of  Agreement. 
May,  1841,  between  W.  Sparshott,  of  &c.  (the  defendant), 
of  the  one  part,  and  Frederick  Palmer,  of  &c.,  and  Charles 
Palmer,  of  &c.  (the  plaintiff),  of  the  other  part : 

''  Whereas,  an  action  at  law  was  lately  commenced  in 
his  Majesty's  court  of  Exchequer  of  Pleas  by  one  T.  Poole 
against  the  said  Charles  Palmer,  and  upon  the  trial  of  the 
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1842.  8aid  caxue  a  verdict  was  given  for  the  plaintiff  for  tlie  sunt 
of  82/.  10«. :  And  whereas  various  proceedings  have  been 
taken  by  and  on  behalf  of  the  said  Charles  Palmer  to  ob« 
tain  a  new  trial  of  the  said  action^  and  which  proceedings 
are  stiU  pending :  And  whereas  it  hath  been  arranged  that 
any  damage^  costSj  and  expenses  that  may  be  ultimately 
recovered  by  the  said  T.  Poole  shall  be  borne  and  paid  in 
equal  shares  by  the  said  W.  Sparshott^  F.  Palmer,  and 
Charles  Palmer,  and  three  other  parties  who  are  or  were 
equally  interested  with  them  in  certain  estates  and  pre- 
mises situate  at  Norwood,  in  the  county  of  Surrey :  And 
whereas,  by  a  certain  indenture  bearing  even  date  with 
these  presents,  and  made  between  the  said  F.  Palmer  of 
the  first  part,  the  said  Charles  Palmer  of  the  second  part, 
and  the  said  W.  Sparshott  of  the  third  part>  in  considenu 
tion  of  the  sum  of  150/.  a  piece,  the  said  F.  Palmer  and 
Charles  Palmer  duly  conveyed  and  assured  their  two  seve- 
ral undivided  sixth  parts,  shares,  and  interests  of  and  in 
the  said  estates  and  premises  at  Norwood  to  the  said  W. 
Sparshott,  his  heirs,  executors,  administrators,  and  assigns : 
And  whereas,  at  the  time  of  the  completion  of  the  said 
purchase,  it  was  arranged  that  the  said  W.  Sparshott 
should  retain  50/.  out  of  each  of  the  said  purchase  or  consi^ 
deration  monies  of  150/.,  and  release  the  said  F.  Paimer  and 
Charles  Palmer  from  any  KabilUy  in  respect  of  the  said  da- 
mages, costs,  and  expenses  of  the  said  action :  Now  these 
presents  witness,  that,  for  and  in  consideration  of  the  said 
two  several  sums  of  50/.  and  50/.  so  retained  by  him  as 
aforesaid,  the  said  W.  Sparshott  doth  hereby,  for  himself 
his  heirs,  executors,  and  administrators,  covenant  and 
agree  with  and  to  the  said  F.  Palmer  and  Charles  Palmer, 
their  executors  and  administrators,  to  save  harmless  and 
indemnify  them  the  said  F.  Palmer  and  Charles  Palmer, 
their  executors,  administrators,  and  assigns,  and  their  and 
each  and  every  of  their  estates  and  effects,  of,  from,  and 
against  all  damages,  costs,  and  expenses  to  be  recovered  or 
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teceived  by  the  said  T.  Poole  in  respect  of  the  said  action>        1842. 

or  of  any  suit  or  proceeding  to  be  instituted  or  taken  by 

the  said  T.  Poole  in  respect  of  the  same ;  and  further^  that> 

in  case  a  sixth  part  of  the  whole  amount  of  damages,  costs, 

and  expenses  to  be  in  any  way  incurred  in  and  about  the 

said  action,  suit,  or  proceeding  as  aforesaid,  or  in  relation 

thereto,  shall  not  amount  to  the  sum  of  50/.,  that  he  the 

said  W.  Sparshott,  his  heirs,  executors,  or  administrators, 

shall  and  will  pay  or  hand  orer  to  the  said  F.  Palmer  and 

Charles  Palmer,  their  executors,  administrators,  or  assigns, 

the  difference  in  amount  between  the  said  sums  of  60/.  and 

the  amount  of  such  respective  sixth  parts  of  the  said  da* 

mages,  costs,  and  ^penses,  when  the  same  shall  be  ascer* 

tained.'^ 

On  the  part  of  the  defendant  it  was  objected  that  there 
was  a  variance  between  the  declaration  and  the  agreement 
produced  in  evidence,  the  consideration  being  untruly 
stated,  and  the  promise  being  alleged  to  have  been  made 
to  the  plaintiff  Charles  Palmer  only,  whereas  it  was  a  pro* 
mise  made  to  the  two  Palmers  jointly. 

The  learned  judge  directed  that  the  declaration  should 
be  amended :  and  the  case  went  to  the  jury,  who  returned 
a  verdict  for  the  plaintiff,  damages  186/. 

MamtAng^  Serjeant,  now  moved  in  arrest  of  judgment. — 
He  submitted  that  the  declaration  as  amended  shewed  that 
the  agreement  was  made  between  the  defendant  and  Charles 
and  Frederick  Palmer,  the  consideration  being  the  retain- 
ing of  50/.  out  of  the  purchase-money  for  each  of  their  re* 
spective  shares,  and  the  promise  being  to  indemnify  the 
two;  and  therefore  that,  the  cause  of  action  being  joint, 
the  two  Palmers  should  have  sued  jointly. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  this  case  falls  pre* 
cisely  within  fflndham's  Case,  5  Bep.  7.  a.,  where  it  is  laid 
down,  that, ''  If  I  release  unto  you  all  actions  which  I  have 
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1842.  against  70a  and  another^  in  this  case,  notwithstanding  the 
joint  vordsy  aU  actions  which  I  have  against  you  alone  are 
released,  for  it  shaU  be  most  beneficially  for  him  to  whom 
the  release  is  made,  and  most  strongly  against  him  who 
makes  it :  and  the  joint  words  of  the  parties  shaU  be  taken 
respectirely  and  severally — 1.  Sometimes  in  respect  of  the 
several  interests  of  the  grantors ;  as,  if  two  tenants  in  com* 
mon,  or  several  tenants,  join  in  a  grant  of  a  rent-cha^e, 
yet  in  law  this  grant  shall  be  several,  althoagh  the  words 
are  joint,  as  Sir  Robert  Catlyn,  C.  J.,  held  in  Brawmng^s 
Case,  in  Plow.  Commentaries  [p.  131]— 2.  Sometimes  in 
respect  of  the  several  interests  of  the  grantees,  ftc.,  19  H.  6* 
68.  64.  a  warranty  made  to  two  of  certain  lands  shall  enure 
as  several  warranties,  in  respect  that  they  are  severally 
seised,  the  one  of  part  of  the  lands,  and  the  other  of  the 
residue,  in  severalty,  6  E.  2.  Covenant,  Br.  49.  A  joint 
covenant  taken  several  in  respect  of  the  several  interests 
of  the  covenantees  (33) :  Vide  16  Eliz.  Dyer,  837,  838,  be- 
tween Sir  Anthony  Cook  and  Walton,  a  good  case/'  In  the 
present  case,  the  agreement  is  certainly  joint,  but  the  in- 
terests of  the  covenantees  are  several,  and  each  sustains 

(33)  <'  The  general  rule  estab-  to  A.  and  B.  during  the  life  of  the 

lished  by  the  authorities  cited  in  grantors  and  the  survivor,  it  was 

the  note  to  Ecdeston  ▼•  Clipsham,  witnessed  that  C.  covenanted  witli 

1  Saund.  153,  is,  that,  wherever  the  A.  and  B.,  and  their  executors,  to 

interest  of  the  covenantees  is  joint,  pay  the  annuities,  or  either  ofthem, 

although  the  covenant  be  in  terms  when  the  grantors  should  make 

joint  and  several,  the  actions  follow  default  in  payment :  A.  died  :  the 

the  nature  of  the  interest,  and  must  court  held,  that,  the  interest  in  the 

be  brought  in  the  name  of  all  the  annuities  being  several,  the  cove- 

covenantees ;  but,  when  the  inter-  nant  was  also  several,  and  that  the 

est  of  the  covenantees  is  several,  annuity  granted  to  A.  being  in 

they  may  maintain  separate  ac-  arrear,  his  executor  might  main- 

tions,  although  the  language  of  the  tain  an  action  against  C.    See  also 

covenant  be  joint.      Per  Curiam,  James  v.  Emery,  5  Price,  533,  and 

Withers  v.  Bircham,  3  B.  &  C.  post,  note  A.  Slingsby's  Case,  18. 

255,  5  D.  &  R.  106 :  and,  accord-  b."     Note  to  Windham's  Case,  in 

ingly,  where,  by  a  deed  reciting  Thomas  &  Fraser's  edition  of  Lord 

the  grant  of  two  distinct  annuities  Coke's  Reports. 
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separate  damage :  each,  therefore^  may  sue  upon  ihe  agree- 
ment without  joining  the  other. 

The  rest  of  the  court  concurring — 

Bule  refused. 


Fraser^  Public  OflScer  of  The  Monmouthshire  and  Gla- 
morganshire Banking  Company^  v.  Moses.  Friday^ 

T  April  15M« 

HIS  was  an  action  of  debt  upon  a  judgment  recovered  Id  debt  upon 
in  July,  1839,  by  the  Monmouthshire  and  Glamorganshire  aifendiinr^ 
Banking  Company  against  the  defendant  for  1800/.    The  j?j^|^,"  d|  2** 
declaration  was  delivered  on  the  5th  March,  1842.    The  day  being  ' 
defendant  pleaded  nul  tiel  record,  upon  which  issue  was  tiff,  luTing  ob- 
joined  and  a  day  given  to  produce  the  record.    The  record  J^emf  ^olSd 
being  now  in  court —  ^^  coeu  under 

^  tbe  48  Geo.  8, 

c.  46,  g.4:— 

Glover,  Serjeant,  moved  for  judgment.  He  afterwards  granted  only  a 
moved  for  costs,  under  the  48  Geo.  8,  c.  46,  s.  4,  which  J^"^t^^* 
enacts,  "  that,  in  all  actions  which  shall  be  brought  in  Eng- 
land or  Ireland  upon  any  judgment  recovered,  or  which 
shall  be  recovered,  in  any  court  in  England  or  Ireland^  the 
plidntiff  or  plaintiffs  in  such  action  on  the  judgment,  shall 
not  recover  or  be  entitled  to  any  costs  of  suit,  unless  the 
court  in  which  such  action  on  the  judgment  shall  be 
brought,  or  some  judge  of  the  same  court,  shall  otherwise 
order.''  The  learned  Serjeant  produced  an  affidavit  dis- 
closing the  reasons  for  bringing  an  action  upon  the  judg- 
ment rather  than  proceeding  by  sci.  fa. :  and,  notice  of  the 
application  having  been  given,  he  submitted  that  he  was 
entitled  to  a  rule  absolute  in  the  first  instance. 

TiNDAL,  C.  J. — ^The  statute  places  the  costs  in  the  dis- 
cretion of  the  court  or  a  judge,  with  a  view  to  prevent 
parties  from  wantonly  bringing  actions  upon  judgments 
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far  the  mere  purpoae  of  vexation  and  oppression.  Ab^ 
however,  the  defendant  may  have  some  ground  to  nige 
against  our  allowing  the  costs,  I  think  there  should  onlj  be 
a  rule  nisi. 

The  rest  of  the  court  concurring,  arule  nisi  was  granted^ 
which  (no  cause  being  shown)  was  on  a  subsequent  day 
made- 
Absolute  (34). 

(34)  In   Garawell  v.    Barker,  be  inferred  that  the  only  purpose  of 
5  Taunt  264,  Onslow,   Seijeant,  the  writ  of  error  was  delay, 
had  obtained,  under  thb  statute,  a  ShepherdySeijeantfShowedcaiise 
rule  nisi  that   the    Prothonotary  against  the  rule,  contending  that 
might  tax  the  plaintiff's  costs  in  an  no  sufficient  ground  had  been  laid 
action  of  debt  on  a  judgment,  com-  for  the  application, 
menced  after  the  defendant  had  But  Heath,  J.,  said :  **  The  de- 
brought  error  in  the  King's  Bench  fendant  mi^t  hare  mored  to  stajr 
to  reverse  the  same  judgment  The  proceedings;  but,  instead  of  thaU 
defendant  had  pleaded  nul  tiel  re-  he  pleads  nul  tiel  record:  the  plain- 
cord  (as  in  this  case),  whence,  the  tiff  ought  to  have  \a»  costs." 
leaniedSeijeant  contended,  it  mi^t 


'  ^Wilay,  OiRAUD  V*  Austen, 

JIfrU  19M.         . 

Where  a  de-  A,  JUDGE  at  Chambers  having  at  the  instance  of  the 

tained  an  order  defendant  Set  aside  a  judgment,  upon  the  terms  of  his  pay- 

j^d^rat!  M  ^S  ^  certain  sum  and  the  costs  of  the  judgment  and  of  the 

p^^f^^^  ^  application — 

eet<t,  the  court      '^^ 
will  not  relieve 

liim  Avini  tKft 

eoD^tion;  nor  Shee,  Serjeant,  moved  to  set  aside  so  much  of  the  order 
aft«i^'^?to  •■  related  to  costs.  This  being  refused,  he  proposed  to 
abandon  the       abandon  the  order  and  take  a  rule  msi  in  the  terms  of  the 

orderi  and  ap- 
ply to  the  court,  summons.     It  appeared  from  the  affidavit  upon  which  he 

moved,  that  the  order  had  been  drawn  up,  but  it  did  not 

appear  whether  it  had  been  served  or  not. 

TiNDALj  C,  J. — ^If  the  order  has  not  been  served,  th^ 
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defendant  may  take  his  chance  of  a  rule  nisi^  abandoning       .1842. 

the  order :  but^  if  it  has  been  served^  of  course  there  is  an 

.  end  of  the  matter. 

No  rule  'was  taken. 


Jones  v.  Elridge.  Saturday, 

BMaylih. 
OMPAS,  Serjeant^  obtained  a  rule  nisi  to  set  aside  the  On  a  motion  to 
seryice  of  the  writ  of  summons  in  this  case  for  irregularity,  l^r^lviarity  a 
there  being  no  indorsement  thereon  of  the  duration  of  the  ^^^  ®'??™'  a 

^  mons  addrctted 

writ,  as  required  by  the  2  WiU.  4,  c.  89,  sched.  No.  1.  to  "  John  El- 

rid^f  Clerkf" 
the  affidavit 

Channett,  Serjeant,  contri,  objected  that  the  affidavit  T.*^"^^^^^ 
npon  which  the  motion  was  founded  was  improperly  inti-  ^?  j*™  •^®°** 
tuled  '^  Between  William  Jones  and  John  Adams  Eldridge,  AdanuEi- 
Clerk,  (sued  as  John  Elridge,  Clerk),^'  the  writ  being  gued^John 
directed  to  "John  Ebridge,  Clerk."     He  submitted,  that,  cieii^l.Heid 
nntil  appearance,  all  affidavits  should  be  intituled  in  the  that  it  was  pro- 
names  inserted  in  the  writ  of  summons— <nting  Shrimpton 
V.  Carter,  8  Dowl.  64f8,  where  an  affidavit  intituled  "O, 
Shrimpton  v.  William  Carter  the  elder,  sued  as  William 
Carter,''  the  cause  being  "  G.  Shrimptoi^  v,  William  Car- 
ter,'' was  rejected  as  being  badly  intituled;  and  Bcrihwick 
V.  Ravenacroftf  7  Dowl.  893,  where  the  court  of  Exchequer 
held  that  affidavits  in  support  of  a  motion  for  setting  aside 
a  distringas  must  be  intituled  in  the  same  names  as  are  in 
the  distringas,  although  the  parties  are  there  incorrectly 
described, 

Bompas,  Serjeant. — In  Sorthwick  v.  Ravenscrofi,  there 
was  no  personal  service,  as  here.  [JlfuhU,  C.  J. — ^If  this 
had  occurred  before  the  new  rules,  and  the  defendant  had 
pleaded  the  misnomer  in  abatement,  his  plea  would  have 
been  intituled  as  this  affidavit  is  intituled.]     In  Finch  v« 
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Cocker,  2  Dowl.  888  (85),  where  a  rule  had  been  obtained  for 
setting  aside  a  bail-bond,  on  the  ground  of  a  variance  in 
the  defendant's  name,  which  was  Cocken,  and  not  C!ocker, 
the  affidavit  of  the  motion  was  objected  to  as  improperlj 
intituled  ''  Finch  t.  Cocker/'  whereas,  it  was  contended,  it 
ought  to  have  been  ''Finch  ▼.  Cocken,  sued  by  the  name  of 
Cocker,''  and  Shaw  ▼.  Bx^UnwH,  8  D.  &  B.  428,  was  cited; 
and  Bayley,  B.,  held  the  objection  to  be  a  good  one. 

TiNDAL,  C.  J. — ^I  cannot  distinguish  Finch  ▼•  Cocker 
from  the  present  case.  That  was,  it  is  true,  an  application 
to  set  aside  a  bail-bond,  but  there  was  no  appearance  till 
bail  above  was  put  in.  The  subsequent  case  of  Borthwici 
V.  Ravenscroft  is  certainly  an  authority  the  other  way :  it 
also  relates  to  affidavits  used  in  the  course  of  proceedings 
to  compel  an  appearance.  Finding  the  cases  discordant,  I 
think  we  should  decide  in  favour  of  that  which  is  supported 
by  good  sense;  and  on  this  ground  the  preference  must  be 
given  to  Finch  v.  Cocker. 

The  rest  of  the  court  concurring — 

Bule  absolute,  with  costs. 

(35)  And  see  Finch  v.  Cocken,  3  Dowl.  67S. 
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Branckeb  and  Another^  Assignees  of  C.  Humberston 

and  S.  Fbodsham^  Bankrapts^  v.  Moltneux.  Frida$f^ 

T.  May  6th, 
HIS  was  an  action  of  trover  brought  by  the  plaintiffs  as  By  an  order  of 

assignees  of  Humberston  &  Frodsham^  bankrupts^  to  recover  Rcvii^'undcr 
the  value  of  certain  cotton^  the  property  of  the  bankrupts  ^^«  ^  ^^g  *f  ^ 
at  the  time  of  the  bankruptcy.  substituting  a 

Pleas — ^first,  not  guilty — secondly^  that  the  plaintiffs  licuofthcpcti- 
were  not  assignees,  8m;.— thirdly,  that  the  plaintiffs  as  fo°r"iXb7u^i!on 
assignees  were  not  possessed — fourthly,  a  special  plea  to  ^^^^^  ■  fi"* 

_  .  ,      _  *  .  1  .  1  ^.        issued— recit- 

which  there  was  a  new  assignment,  upon  which  no  question  ing  that  certain 
now  arose :  see  the  pleadings  and  reports  of  former  motions,  preferred  a  pe- 
ante.  Vol.  1,  p.  558— Vol.  3,  p.  382.  ^»''°°  ^°  ^^^ 

'  '  *  ^  '  *  court,  setting 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  forth,  among 
last  Summer  Assizes  at  Liverpool.     It  appeared  that  the  «<  that  a  fiat  in 
fiat  issued  against  Humberston  &  Frodsham  on  the  9th  bearin^date 
June,  1837,  and  the  plaintiffs  were  appointed,  assignees  on  ^^JL^^^  ^"°®» 
the  12th  July.    The  fiat  issued  on  the  petition  of  one  the  petition  of 
Thomas  Boberts:  but,  in  order  to  prove  a  petitioning-  awarded^and 
creditor's  debt  (the  defendant  having  given  notice  to  dis-  {""u^ripu, 
pute),  the  plaintiffs  put  in  the  following  order  of  the  Court  ""der  which 

^  *  ®  they  were  duly 

of  Review,  bearing  date  the  25th  May,  1839  (36),  substitu-  found  and  de- 
clared bank- 
rupts, and  that 
the  petitionee  had  duly  proved  a  debt  under  the  fiat,  and  were  creditors  of  the  bankrupts,  for 
the  sum  of  160/.,  being  the  balance  of  an  account  for  money  lent  and  advanced  to  the  bankrupts 
by  the  petitioners,  on  the  ISth  May,  1837,  and  that  the  tame  debt  wot  incurred  by  the  bank' 
rupte  not  anterior  to  the  debt  of  the  eaid  petitioning-creditor  under  the  fiat,  and  praying  that 
the  court  would  be  pleased  to  order  and  allow  the  debt  of  the  said  petitioners  to  be  substituted 
for  the  debt  of  T.  R.  in  the  proceedings  under  the  fiat,  and  that  it  might  be  proceeded  in  and 
deemed  valid,"  &c. — it  wa^  declared  that  the  debt  qfT.R.  upon  which  the  adjudication  of  the 
bankruptcy  was  made  wae  an  ineufficient  debt :  and  then  the  order  proceeded — "  and,  it  ap^ 
peariny  to  the  court  that  the  debt  of  the  petitionere,  proved  by  them  under  the  said  fiat,  or  so 
much  thereof  as  is  sufficient  to  support  such  fiat,  wat  incurred  not  anterior  to  the  eaid  deht  qf 
the  §aid  T.  R,,  and  is  an  existing  and  sufficient  debt  to  support  the  said  fiat,  the  court  doth 
order,"  &c. : — Held,  that  the  order  was  invalid,  inasmuch  as  it  contained  no  adjudication  that 
the  debt  of  the  petitioners  had  been  proved  under  the  fiat  at  the  time  they preeented  their  peti' 
.Hon,  as  required  by  the  statute. 

The  order  was  originally  issued  before  the  commencement  of  the  action;  but,  after  two  trials 
had  taken  place,  and  just  on  the  eve  of  a  thirds  the  assignees  procured  it  to  be  amended  by  more 
fully  reciting  the  petition  upon  which  it  proceeded,  the  defendant  having  no  notice  of  the  appli- 
cation for  such  amendment: — Held,  that  the  order  as  amended  must  be  taken  to  speak  from 
its  original  date ;  and  that  the  want  of  notice  to  the  defendant  was  no  ground  of  objection. 

(36)  This  action  was  commenced  on  the  2nd  December,  1839. 
VOL.  IV.  C  C  C 
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1843. 


Order  for  rab- 
sdttttinf  s  new 
debt. 

Recittl. 


Mandatory 
part. 


ting  for  Roberts's  debt  a  debt  due  to  two  other  persons, 
named  Fletcber  and  Gravy.  The  order  was  as  fol- 
lows : — 

''  In  the  matter  of  C.  Humberston  and  S.  Frodsham^ 
bankrupts. 

"  Whereas  Robert  Andrews  Fletcher,  of  Liverpool,  in 
the  county  of  Lancaster,  merchant,  and  Edward  Charles 
Cravy,  of  Flushing,  in  the  state  of  New  York,  in  the  United 
States  of  America,  merchant,  and  late  copartners,  did,  on 
or  about  the  4th  of  May  instant,  prefer  unto  this  court 
their  petition  in  the  above  matter,  setting  forth,  among 
other  matters,  that  ajiat  in  bankruptcy,  bearing  date  the  9th 
day  of  June,  1837,  was,  on  the  petition  of  Thomas  Roberts, 
duly  awarded  and  issued  against  the  said  bankrtqits,  under 
which  they  were  duly  found  and  declared  bankrupts,  and  thai 
the  said  petitioners  had  duly  proved  a  debt  under  the  said 
fiatf  and  were  creditors  of  the  said  bankrupts,  for  the  sum  of 
150/.,  being  the  balance  of  an  account  for  money  lent  and  ad- 
vanced to  the  said  bankrupts  by  the  said  petitioners  on  the 
ISth  day  of  May,  1837,  and  that  the  same  debt  was  incur- 
red by  the  said  bankrupts  not  anterior  to  the  debt  of  the  said 
petitioning-creditor  under  the  said  fiat,  and  praying  that 
this  court  would  be  pleased  to  order  and  allow  the  debt  of 
the  said  petitioners  to  be  substituted  for  that  of  the  said 
Thomas  Roberts  [in  the  said  petition  mentioned]  in  the 
proceedings  under  the  said  fiat  [therein  also  mentioned], 
and  that  it  might  be  proceeded  in  and  deemed  valid,  and 
that  the  costs  of  the  said  application  might  be  paid  out  of 
the  estate  and  effects  of  the  said  bankrupts :  Now,  upon 
hearing  the  said  petition,  and  the  affidavit  of  Robert  Frods- 
ham,  gentleman,  filed  in  support  thereof,  read,  and  what 
was  alleged  by  Mr.  S.,  of  counsel  for  the  said  petitioners^ 
and  upon  reading  the  affidavit  of  Frederick  Frodsham,  also 
filed  in  this  matter,  of  the  due  service  of  the  said  petition 
upon  the  said  Thomas  Roberts,  and  also  upon  the  said 
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Vaaltrapts^  and  upon  Thomas  Brancker  the  younger^  and  1942. 
Thomas  Martin^  the  assignees  of  the  estate  and  effects  of 
the  said  bankrupts,  and  no  person  appearing  before  this 
court  on  their  behalf,  this  court  doth  declare  that  the  debt 
of  the  said  Thomas  Roberts,  and  on  which  the  adjudica- 
tion of  the  bankruptcy  of  the  said  C.  Humberston  and  S. 
Erodsham  was  made,  is  and  was  an  insufficient  debt  to  sap- 
port  the  fiat  issued  against  the  said  bankrupts;  and,  it 
appearing  to  the  court  that  the  debt  of  the  said  petitioners 
Robert  Andrews  Fletcher  and  Edward  Charles  Gravy,  proved 
by  them  under  the  said  fiat,  or  so  much  thereof  as  is  suffi- 
cient to  support  such  fiat,  was  incurred  not  anterior  to  the 
said  debt  of  the  said  Thomas  Roberts,  and  is  an  existing 
and  sufficient  debt  to  support  the  said  fiat ;  the  court  doth 
order  that  the  said  fiat  be  proceeded  in,  and  that  the  costs 
of  and  occasioned  by  this  application  be  paid  out  of  the 
estate  of  the  said  bankrupts,  being  first  taxed  by  the  com- 
missioners under  the  said  fiat;  but  this  order  is  not  to 
prejudice  any  action  pending  under  such  fiat" 

This  order  originally  stood  without  the  words  that  appear 
above  in  italics:  but,  about  ten  days  before  the  trial,  it 
was  amended,  on  application  to  the  Court  of  Review,  withn 
ont  notice  to  the  drfendant,  by  inserting  the  words  in  italics^ 
and  erasing  those  that  are  inclosed  within  brackets^  the 
original  date  being  left  unaltered. 

Upon  this  amended  order  being  put  in,  three  objections 
were  urged  on  the  part  of  the  defendant — 'first,,  that  the 
amendment  was  altogether  inoperative,  it  having  been 
made  without  notice  to  him — secondly,  that  the  order  as 
amended  must  be  taken  to  speak  from  the  time  of  the 
amendment,  and  not  from  its  original  date — thirdly,  that^ 
supposing  a  court  of  law  could  not  inquire  into  the  circum-i 
stances  under  which  the  amendment  was  made,  but  must 
accredit  the  act  of  the  Court  of  Review,  the  order  as  amend- 
ed was  insufficient,  there  being  no  abjudication  in  the  man-^ 

c  c  c  2 
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)842.  datory  part  (but  a  mere  recital)  that  the  persons  whose 
names  were  substituted  as  petitioning-creditors,  were  cre- 
ditors who  had  previously  proved  their  debt ;  and  that  the 
defendant  was  not  bound  by  the  recital. 

His  lordship  thought  there  was  great  weight  in  the  ob- 
jections^ but  declined  to  stop  the  cause;  and  the  case  ulti- 
mately went  to  the  jury,  who  returned  a  verdict  for  the 
plaintiffs^  damages  2086/. 

Channell,  Serjeant,  in  Michaelmas  Term  last,  pursuant 
to  leave  reserved,  obtained  a  rule  nisi  to  enter  a  nonsuit 
on  the  grounds  urged  at  the  trial. — He  cited  Muskett  v. 
Drummond,  10  B.  &  C.  153,  5  M.  &  R.  210,  Aireton  v.  Do- 
w,  3  M.  &  Scott,  138,  9  Bing.  740,  Ex  parte  Watson, 
In  re  Clarke,  3  Mont.  &  Ayr.  609,  and  Ckriatie  v.  Unurin, 
11  Ad.  &  E.  373,  3  P.  &  D.  204. 

1.  As  to  the  Bompas,  Serjeant,  now  shewed  cause. — ^The  18th  section 

StlTo'Tthl'^"    of  the  6  Geo.  4,  c.  16,  enacts,  ''  that  if  after  adjudication 
order.  the  debt  or  debts  of  the  petitioning-creditor  or  creditors, 

or  any  of  them,  be  found  insufficient  to  support  a  commis- 
sion, it  shall  be  lawful  for  the  Lord  Chancellor,  upon  the 
application  of  any  other  creditor  or  creditors,  having  proved 
any  debt  or  debts  sufficient  to  support  a  commission,  pro- 
vided such  debt  or  debts  has  or  have  been  incurred  not 
anterior  to  the  debt  or  debts  of  the  petitioning-creditor  or 
creditors,  to  order  the  said  commission  to  be  proceeded  in, 
and  it  shall  by  such  order  be  deemed  valid.''  The  juris- 
diction given  to  the  Lord  Chancellor  by  this  clause,  is  now, 
by  the  1  &  2  Will.  4,  c.  56,  transferred  to  the  Court  of 
Review.  The  question  is  whether  it  need  appear  on  the 
&ce  of  the  order  that  the  substituted  debt  has  been  proved. 
The  decision  in  Muskett  v.  Drummond,  10  B.  &  C.  153, 
5  M.  &  B.  210,  proceeded  on  the  ground  that  the  Lord 
Chancellor  had  not  by  his  order  found,  that  is,  adjudged, 
the  debt  of  the  original  petitioning-creditor  to  be  insuffi- 
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ctent.  And  in  Aireton  v.  Davis,  3  M.  &  Scott^  188, 9  Bing.  1842. 
740j  there  was  no  decision  on  the  point.  This  form  of 
order  was  before  the  court  in  Byera  v.  Southwell,  6  New 
Cases,  39,  8  Scott,  238,  and  held  to  be  unexceptionable. 
The  amendment  here  introduces  the  fact  the  absence  of 
which  was  held  to  vitiate  the  order  in  Christie  v.  Unwin, 
11  Ad.  &  E.  373,  3  P.  &  D.  204,  viz.  that  the  debt  of  the 
petitioners  had  been  duly  proved  under  the  fiat.  [Erskine, 
J, — ^In  Chancery,  it  was  usual  to  recite  the  whole  of  the 
petition  in  the  order :  but,  by  a  general  order  of  the  Court 
of  Review,  in  1830  (37),  it  is  declared  "  that  it  shall  not 
be  necessary  to  recite  the  petition  at  length  in  any  order 
pronounced  by  the  court  thereon  :*'  since  which  time  the 
registrar  inserts  so  much  as  he  thinks  fit.]  Lord  Denman 
observes  in  Christie  v.  Unwin,  that  ^'  the  petition  can  be 
referred  to  so  far  only  as  it  is  recited  in  the  order.''  That 
shews  that  it  is  enough  if  the  fact  appears  in  the  petition, 
provided  the  petition  is  so  recited  that  the  court  may  see 
that  it  does  appear.  [Ersldne,  J. — The  order  here  does  not 
adjudge  or  state  even  by  recital  that  the  debt  of  the  peti^ 
tioners  had  been  proved :  the  recital  is,  that  the  petitioners 
have  so  stated.]  If  it  appear  on  the  face  of  the  proceedings 
that  the  court  has  jurisdiction,  this  court  will  not  inquire 
whether  or  not  that  jurisdiction  has  been  rightly  exercised. 
[Erskine,  J. — ^The  objection  is  not  as  to  the  jurisdiction ; 
but  that  it  does  not  appear  on  the  face  of  the  order  that 
the  Court  of  Review  has  decided  that  the  debt  had  been 
proved  as  required  by  the  6  Geo.  4,  c.  16,  s.  18.  Coltman, 
J. — ^An  order  of  removal  under  the  poor-law  must  shew  on 
the  face  of  it  that  the  party  is  chargeable  at  the  time :  that 
is  a  parallel  case*]  In  The  King  v.  Cornish,  2  B.  &  Ad. 
498,  an  order  of  justices  directing  A.  to  pay  the  church- 
wardens and  overseers  of  the  poor  of  a  parish  a  weekly  sum 
for  the  maintenance  of  B.  and  C.  his  grandsons,  as  long  as 

(37)  The  30th  general  order  :  see  1  Deac.  &  Ch.  App.  xzlx. 
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1842.  they  should  be  chargeable  to  the  parish,  was  held  to  be 
BftAMcuft  S^^i  without  stating  that  the  father  was  unable,  absent 
^^     **  or  dead :  and  Tauntoui  J.^  said^  that, ''  in  the  case  <tf  aa 

order,  the  court  will  intend  that  the  justices  have  done 
right,  if  the  contrary  does  not  appear  on  the  face  of  if  In 
all  proceedings  before  inferior  courts  and  jurisdictions,  the 
county  court  and  the  like,  it  must  appear  upon  the  face  of 
them  that  the  inferior  jurisdiction  properly  had  cognisance 
of  the  matter :  but  not  so  in  the  case  of  proceedings  before 
a  superior  court  (88).  In  Peacock  t.  BeU,  1  Saund.  73, 1  Sid. 
830,  2  Keb.  182,  226,  it  was  held  not  to  be  necessary  to 
allege  in  a  declaration  in  the  court  of  the  county  palatine 
of  Durham,  that  the  cause  of  action  arose  within  its  juris- 
diction, for  it  shall  be  so  intended,  as  it  is  an  original  su- 
perior  court.  And  so  it  was  held  with  respect  to  the  conrta 
of  Great  Sessions  in  Wales,  county  palatine  of  Chester,  and 
the  court  of  Ely — JF^e  v.  Gardner,  1  Lev,  208 :  for,  "  no- 
thing shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
superior  court,  but  what  expressly  appears  to  be  so;  nor 
within  the  jurisdiction  of  an  inferiw  court,  but  what  is 
expressly  alleged  to  be  so/'  [CoUman,  J. — Tias  is  a  special 
parliamentary  authority;  and  therefore  should  be  shewn 
to  have  been  properly  exercised.]  It  will  not  be  presumed 
that  the  Court  of  Review  acted  without  some  proof  of  the 
matters  stated  in  the  petition.  In  7%«  Kinff  v.  7%e  Aire 
OMid  Colder  Navigation,  2  T.  R.  660,  it  was  held  that  the 
justices  at  sessions  are  the  proper  judges  ai  the  equality  of 
poor-rates ;  and  the  court  of  King's  Bench  will  not  inter* 
fere  upon  the  ground  of  their  being  unequal,  unless  the 
inequality  be  manifestly  apparent  on  the  rate.  BuUer,  J., 
there  said :  '^  The  distinction  between  orders  of  justices 
and  special  verdicts  has  been  long  established;  in  the 
latter,  where  it  concludes  generally,  the  whole  case  most 
appear  upon  record ;  but  the  very  reverse  is  the  rule  which 

(38)  See  an  elaborate  note  by  Mr.  Deacon  appended  to  the  caw 
of  Ex^arte  Hall,  1  Mont.  Deac.,  &  De  Oex,  219. 
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obtaias  in  the  case  of  orders  of  justices ;  for,  the  coart  will         1842. 
intend  every  thing  to  be  right  which  does  not  appear  to  be     brancmb 
otherwise,  and  they  will  not  entertain  any  doubt  npon  a  «• 

MOLTMIUXa 

subject  upon  which  the  justices  did  not/' — ^With  respect  to 
the  necessity  of  notice  of  the  amendment,  the  Court  of  Be*  want  of  notice. 
view  would  have  directed  such  notice  to  be  given,  had  they 
thought  the  defendant  entitled  to  it.    If  the  amendment 
had  been  in  the  mandatory  part  of  the  order,  there  might 
have  been  some  ground  for  argument.    Could  it  be  con- 
tended that  every  debtor  to  the  estate  was  entitled  to 
notice  ?     K  not,  the  pendency  of  the  action  can  make  no 
difference.    In  The  Bishop  of  Exeter  v.  Gfdly,  6  M.  &  B. 
457, 10  B.  &  C.  584,  it  was  held  that  a  court  of  error  wiU 
not  inquire  into  the  propriety  of  rules  made  by  the  court 
below  for  amending  the  declaration,  striking  out  pleas,  or  a 
new  trial. — ^That  the  amended  order  is  to  be  taken  to  speak  s.  As  to  the 
from  the  date  of  the  amendment  only,  is  a  somewhat  bold  ^hkj[7h!^ 
proposition.    Take  the  case  of  an  amendment  of  a  writ  of  ■mended  order 

speaks. 

sununons,  of  a  declaration  by  the  judge  at  Nisi  Prius,  of 
the  record  even  after  judgment  and  writ  of  error  brought, 
of  a  rule  of  court,  of  a  fine  or  a  recovery — ^the  instances  of 
which  are  numerous  and  familiar — the  whole  object  and 
effect  of  the  amendment  would  be  frustrated  and  destroyed 
unless  it  were  to  relate  back  to  the  original  date.  In  Gar^ 
rick  V.  fVUliams,  3  Taunt.  540,  it  was  held,  that,  if  a  cor- 
rect memorial  of  an  annuity-deed  be  incorrectly  inroUed 
for  a  time,  and  after  some  years  the  olBScer  of  the  inrolment 
office  discover  and  rectify  the  error  before  any  proceedings 
had  to  vacate  the  annuity,  the  court,  finding  the  inrolment 
right  when  they  call  for  it,  will  not  inquire  when  the  entry 
was  made. 

Chatmett,  Serjeant  {Cramptan  was  with  him),  in  support 
of  the  rule. — The  order  in  question  is  to  be  read  without 
any  intendment  as  to  its  sufficiency :  every  thing  that  was 
necessary  to  give  jurisdiction  to  the  court  from  which  it 
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1842.  emanated  must  appear  in  clear  and  unequivocal  language ; 
and  the  same  rules  of  construction  must  be  applied  to  it, 
as  are  adopted  by  the  courts  in  construing  orders  of 
justices.  Apart  from  the  statute,  neither  the  Lord  Chan- 
cellor nor  the  Court  of  Review  could  have  any  jurisdiction 
in  the  matter.  Now,  the  18th  section  of  the  6  Oeo.  4,  c. 
16,  provides  that  the  jurisdiction  shall  be  exercised  upon 
three  conditions — first,  that  the  original  petitioning-credi- 
tor's  debt  be  found  insufficient  to  support  the  commission — 
secondly,  that  the  substituted  debt  shall  have  been  proved 
at  the  time  of  the  application — ^thirdly,  that  such  substi- 
tuted debt  shall  have  been  incurred  not  anterior  to  the 
original  petitioning-creditor's  debt.  The  order  in  question 
was  originally  pronounced  on  the  25th  May,  1889.  This 
action  was  brought  on  the  2nd  of  December  in  the  same 
year.  After  two  trials,  and  just  on  the  eve  of  a  third,  the 
amendment  was  made  upon  application  to  the  Court  of 
Review  without  notice  to  the  defendant.  In  Muskett  v. 
Drummond,  10  B.  &  C.  153,  5  M.  &  R.  210,  the  court  of 
King's  Bench,  after  time  taken  to  consider,  expressed 
grave  doubts  "whether  a  valid  order  of  the  Lord  Chan- 
cellor, under  the  above-mentioned  act,  would  support  a 
commission  by  relation  in  an  action  already  commenced, 
and  especially  when  the  opposite  party  in  the  suit  had  no 
notice  of  such  a  proceeding ; "  though  it  was  unnecessary 
for  them  to  decide  the  point,  inasmuch  as  they  held  the 
order  invalid  upon  another  ground,  viz.  that  the  insuffi- 
ciency of  the  original  debt  was  not  found  by  the  Lord 
Chancellor,  the  order  containing  no  adjudication  by  him 
on  the  subject.  The  same  point  occurred  incidentally 
in  Aireton  v.  Davis,  3  M.  &  Scott,  188,  9  Bing.  740 ;  and 
though  no  direct  decision  was  pronounced  upon  it,  very 
strong  opinions  were  intimated  by  the  judges  confirmatory 
of  the  doubts  entertained  by  the  court  of  King's  Bench  in 
Muskett  V.  Drummond.  The  injustice  of  so  dealing  with 
parties'  rights  has  been  felt  even  by  the  Court  of  Review. 


MOLYNBUZ. 
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[Enkine^  J. — It  was  in  consequence  of  that  case  that  the  1842. 
Court  of  Review  restrained  the  order  from  operating  upon  "  -  ' " 
actions  pending.]  In  Ea  parte  fVaUon,  In  re  Clarke,  8  ^^  v. 
Mont.  &  Ayr.  609^  it  was  held^  that,  after  an  action  com- 
menced, a  new  petitioning-creditor's  debt  cannot  be  sub- 
stituted, to  the  prejudice  of  the  plaintiff.  The  court  there 
said:  ''As  the  action  has  gone  so  far  as  plea,  and  the 
defendant  has  depended  upon  the  invalidity  of  the  peti- 
tioning-creditor's  debt,  it  would  be  unjust  to  him  to  make 
an  order  to  substitute  a  new  petitioning-creditor's  debt, 
without  adding  'without  prejudice  to  the  action.'  Notice 
of  this  order  must  be  given  to  the  defendant  in  the  action 
(89),  and  the  petitioners  must  undertake  to  abide  by  any 
order  the  court  of  law  may  make.''  This  order  as  origin- 
ally pronounced  did  contain  a  proviso  that  it  should  not 
prejudice  any  action  pending  under  the  fiat.  But  there  is 
no  such  provision  with  regard  to  the  amended  portion  of  the 
order :  and,  surely,  the  same  principle  must  in  equity  and 
reason  apply  to  the  amendment  as  to  the  original  order.  In 
Christie  v.  Unwin,  11  Ad.  &  E.  878,  8  P.  &  D.  204,  it  was 
held  that  an  order  made  by  the  Lord  Chancellor  under  the 
statute  6  Geo.  4,  c.  16,  s.  18,  must  shew  on  the  face  of  it 
whatever  is  necessary  to  give  jurisdiction :  e.  g.  that  the 
creditor  applying  to  have  his  debt  substituted  for  that  of 
the  petitioning-creditor  had  proved  a  sufficient  debt  before 
making  the  application :  and  that  this  is  not  shewn  suffi- 
ciently by  stating  that  the  application  was  made  by  persons 
who  "  were  creditors  of  the  bankrupt,"  and  that  their  debt 
"proved  under  the  fiat,''  or  so  much  thereof  as  was  suffi- 
cient to  support  such  fiat,  was  incurred  not  anterior  to  the 
debt  of  the  petitioning-creditor.  Lord  Denman,  C.  J., 
said :  "  It  is  clear,  as  the  learned  judge  held  at  the  trial, 
that  the  order  ought  to  be  sufficient,  on  its  face,  to  shew 
the  authority  for  making  it.    Many  objections  have  been 

(39)  Why  give  him  notice  of  the  order,  if  he  is  not  to  be  affected 
by  it? 
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1843.       taken  to  tibia  order.    All  of  them^  probably^  may  be  got 
J     '  ^     over  except  this,  that  the  application  under  s.  18  ought  to 
v.  be  made  by  creditors  '  having  proved  any  debt  or  debts 

sufficient  to  support  a  commission.'  The  clause  seems  to 
have  been  construed  here  as  if  it  were  enough  that  the 
creditor  should  have  proved  at  the  time  when  the  order  is 
made;  but  any  one  who  leads  the  clause  with  common 
attention  must  see  that  no  creditor  can  apply  to  the  Lord 
Chancellor  unless  he  has  first  proved  a  debt  sufficient  to 
support  a  commission.  The  present  order  does  not  shew 
that."  Littledale,  J.,  said :  *'  It  does  not  appear  by  this 
order  that  the  debt  had  been  proved  as  s.  18  requires.  It 
is  argued  that  the  petition  would  supply  that  fact ;  but  we 
cannot  call  in  the  petition  to  support  the  order,  any  further 
than  as  the  .order  recites  it.  It  is  true  that  the  persons 
carrying  on  the  bank  are  stated  to  be  creditors:  but  it 
does  not  follow  that  they  had  proved  before  making  the 
application/'  And  Ck>leridge,  J.,  said :  "  We  cannot  intend 
for  Qt  against  the  order,  but  must  decide  according  to  the 
words.  However  high  the  authority  may  be,  where  a 
spedal  statutory  power  is  exercised,  the  person  who  acts 
must  take  care  to  bring  himself  within  the  terms  of  the 
statute.  Whether  the  order  be  made  by  the  Lord  Chan*' 
eellor  or  by  a  justice  of  peace,  the  facts  which  gave  the 
authority  must  be  stated.''  The  order  in  tins  case,  as 
it  originally  stood,  was,  upon  the  authority  of  Chriiiie  v. 
l^ftttm,  clearly  bad.  Then,  has  the  amendment  cured  the  - 
defect  in  it?  No  alteration  is  made  in  the  mandatory 
part  of  the  order:  the  whole  amendment  consists  in  a  recital 
that  the  petitioners,  Fletcher  and  Cravy,  in  their  petition 
set  forth,  among  other  matters,  "  that  a  fiat  in  bankruptgr, 
bearing  date  the  9th  June,  1837,  was,  on  the  petition  of 
Thomas  Roberts,  duly  awarded  and  issued  against  the 
bankrupts,  under  which  they  were  duly  found  and  declared 
bankrupts,  and  that  the  said  petitioners  had  duly  proved  a 
debt  under  the  said  fiat,  and  were  creditors  of  the  bank- 
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mpts  for  the  sum  of  150/.^  being  the  balance  of  an  account        1842. 
for  money  lent  and  advanced  to  the  bankrupts  by  the  said     braw'cto 
petitioners  on  the  18th  May,  1837,  and  that  the  same  debt    ^.     «• 
iras  incurred  by  the  bankrupts  not  anterior  to  the  debt  of 
the  said  petitioning-creditor  under  the  said  fiat/'    Admit- 
ting that  this  recital  might  by  apt  words  of  reference  have 
been  drawn  down  to  and  incorporated  with  the  mandatory 
part  of  the  order,  it  is  enough  to  say  that  the  Court  of 
Beview  has  not  so  done:  and,  according  to  the  case  of 
Christie  v.  Unwin,  no  intendment  can  be  made  in  aid  of  the 
construction.     It  is  perfectly  consistent  with  this  order 
that  the  substituted  debt  was  proved  only  the  day  before 
the  order  was  made.    In  Ex  parte  Hall,  In  re  Elliott,  I 
Mont.  Deaa  &  De  Gex,  217,  where  an  application  was 
made  to  the  Court  of  Beview  to  amend  the  order  that  was 
held  bad  in  Christie  v.  Unwin  (and  which  objection  seems 
to  have  excited  surprise  in  the  mind  of  one  of  the  learned 
judges  of  that  court),  the  amended  order,  as  settled  by  Sir 
George  Bose,  after  reciting  the  substance  of  the  petitiouj 
proceeded  thus — '^and  it  appearing  to  this  court,  upon 
doe  proof  thereof  laid  before  it,  that,  after  the  adjudication 
of  the  bankruptcy  of  the  said  Thomas  Elliott,  and  befare 
the  presenting  the  titfcresaid  petition,  the  debt  of  the  said 
J.  C,  the  petitioning-creditor,  and  on  which  the  adjudication 
of  the  bankruptcy  of  the  said  Thomas  Elliott  proceeded; 
was  duly  fimnd  to  be  and  is  an  insufficient  debt  to  support 
the  said  fiat  against  the  said  Thomas  Elliott;  and  that, 
before  and  at  the  time  of  presenting  the  aforesaid  petitim, 
the  said  Northern  and  Central  Bank  [the  petitioners]  had 
by  one  of  their  public  registered  oflicers,  proved  a  debt  under 
the  said  JUU  against  the  said  Thomas  Elliott,  sufficient  to 
support  the  same,  and  that  such  debt  of  the  said  Northern 
and  Central  Bank  is  an  existing  debt,  and  was  incurred 
not  anterior  to  the  debt  of  the  said  J.  C,  the  petitioning- 
creditor  under  the  said  fiat;  this  court  doth  order  that  the 
said  fiat  issued  against  the  said  Thomas  Elliott  be  pro- 
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1842.  ceeded  in : "  and,  after  adjadicating  as  to  costs,  the  order 
concludes — ''but  this  order  not  to  prejudice  any  action 
pending  under  the  said  fiat  against  the  said  Thomas 
Elliott/'  (40)  The  amendment  in  the  present  case,  to  be 
of  any  avail,  should  have  pursued  that  form.  It  can  hardly 
be  necessary  to  advert  to  Byers  v.  Souikwett,  6  New  Cases, 
89,  8  Scott,  238 :  there,  the  demurrer  admitted  all  the 
facts  alleged  in  the  declaration,  one  of  which  was  that  the 
debt  proposed  to  be  substituted  was  proved  before  the 
application  was  made. 

The  Court  suggested,  that,  as  there  was  a  bill  of  excep- 
tions pending,  the  objection  to  the  order  of  the  Court  of 
Beview  might  be  included  therein.  This,  however,  was 
not  acceded  to. 

TiNDAL,  C.  J. — This  case  comes  before  us  upon  a  motion 
to  enter  a  nonsuit  upon  certain  objections  taken  to  an 
amended  order  of  the  Court  of  Beview  for  substituting  a 
new  debt  in  the  place  of  the  original  petitioning-creditor's 
debt,  under  the  provisions  of  the  18th  section  of  the  6  Geo. 
4,  c.  16,  by  which  it  is  enacted,  "  that  if  after  adjudication 
the  debt  or  debts  of  the  petitioning-creditor  or  creditors,  or 
any  of  them,  be  found  insufficient  to  support  a  commission, 
it  shall  be  lawful  for  the  Lord  Chancellor  [now,  the  Court 
of  Beview],  upon  the  application  of  any  other  creditor  or 
creditors,  having  proved  any  debt  or  debts  sufficient  to  sup- 
port a  commission,  provided  such  debt  or  debts  has  or  have 
been  incurred  not  anterior  to  the  debt  or  debts  of  the 
petitioning-creditor  or  creditors,  to  order  the  said  commis- 
sion to  be  proceeded  in,  and  it  shaU  by  such  order  be  deemed 
valid.''    Now,  although  it  may  be,  that,  upon  one  of  the 

(40)  The  original  order  in  the  ed  order  was  dated  the  3rd  JuUf, 

above  case  bore  date  the  3\tt  /a-  1840 — see  Ex  parte  Hall,  1  Mont. 

nuary^  1838— see  Christie  t.  Un-  Deac.  &  De  Gex,  225. 
win,  11  Ad.  &£.  373 :  the  amend- 
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objections  taken  to  this  order,  the  defendant  is  entitled  to  1842. 
succeed,  I  am  not  inclined  to  allow  a  nonsuit  to  be  entered, 
but,  at  the  utmost,  to  direct  a  new  trial  on  payment  by 
the  plaintiffs  of  the  costs  of  the  last  trial.  The  first  objec- 
tion is,  that  the  amendment  was  improperly  made  without 
notice  to  the  defendant:  the  second,  that  the  order  as 
amended  must  be  taken  to  speak  from  the  time  of  the 
amendment,  and  not  from  its  original  date :  the  third,  that 
the  amended  order  does  not  pursue  the  power  given  by  the 
statute,  it  not  appearing  that  the  substituted  debt  had 
been  proved  before  the  time  of  the  application.  I  do  not 
agree  that  there  is  any  hardship  in  this  provision  of  the  act : 
on  the  contrary,  it  appears  to  me  to  be  an  extremely  bene- 
ficial one.  Great  expenditure  in  useless  legal  proceedings 
resulted  from  the  want  of  such  a  power :  and  the  intention 
of  the  statute  was,  that,  when  a  commission  issued  upon  a 
petitioning-creditor's  debt  that  was  afterwards  found  to  be 
insufficient,  the  commission  should  not  thereby  fail,  but 
another  debt  should  under  just  and  proper  restrictions  be 
substituted — such  substituted  debt  not  having  been  incur- 
red anterior  to  the  debt  of  the  original  petitioning-creditor, 
because  that  would  be  giving  the  commission  a  greater 
reach  than  it  otherwise  would  have  had.  The  clause  there- 
fore seems  to  me  to  be  a  remedial  and  beneficial  one :  and  Ag  to  the 
I  am  not  aware  of  the  existence  of  any  necessity  for  giving  notS!!*^  * 
notice  of  the  application.  Indeed,  one  can  hardly  see  to 
whom  the  notice  could  be  given.  Is  it  to  be  given  to  the 
whole  body  of  the  debtors  to  the  estate,  or  only  to  those 
against  whom  actions  are  already  pending  ?  It  may  be 
that  it  would  be  unjust  to  make  such  an  order  behind  the 
back  of  a  defendant  in  an  action  already  brought,  whose 
defence  was  founded  upon  the  absence  of  a  good  petition- 
ing-creditor's  debt  to  support  the  fiat,  and  that  in  such  a 
case  it  would  be  right  that  some  notice  should  be  given,  or 
that,  in  the  absence  of  notice,  the  defendant,  his  defence 
failing  in  consequence  of  the  order  unexpectedly  opposing 
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1842. 


At  to  the  time 
from  which  the 
amendment  is 
to^eak. 


At  to  the  fonn 
of  the  order  u 
•mended. 


to  him  a  new  debt,  should  hare  his  costs :  and  accordingly 
I  find  a  provision  something  to  that,  effect  inserted  in  the 
order  made  by  the  Court  of  Review  in  the  case  of  Ex  parte 
Hall.  Then^  firom  what  time  onght  the  amended  order  to 
have  eflfect  ?  It  is  impossible  not  to  see  that  the  amended 
recital  was  introduced  for  the  mere  purpose  of  supplying  a 
defect  and  correcting  the  error  of  the  officer  of  the  court 
in  a  particular  that  must  have  been  well  known  before, 
and  that  the  situation  of  the  defendant  could  not  be  altered 
by  it  Upon  the  principle  upon  which  every  amendment 
is  allowed — in  fines  and  recoveries,  and  in  records,  firom 
the  commencement  to  the  end  of  the  suit — ^I  think  it  must 
be  taken  nunc  pro  tunc,  and  that  the  order  is  to  be  read 
as  if  it  had  been  originally  drawn  up  in  its  amended  state. 
I  cannot  see  that  there  is  any  greater  hardship  in  this  than 
might  be  urged  in  every  case  of  amendment  at  Nisi  Prius. 
But,  with  regard  to  the  third  objection — ^tbat  the  amended 
order  does  not  shew  that  the  substituted  debt  had  been 
proved  before  the  time  of  the  application — ^though  I  have 
anxiously  endeavoured  to  extract  firom  the  order  a  sufficient 
declaration  that  the  substituted  debt  had  been  duly  proved 
before  the  presenting  of  the  petition,  I  am  afiraid  the  ob< 
jection  must  prevail.  The  petition,  which  is  recited,  so 
states.  But  that  is  not  enough :  it  must  appear  on  the 
fisoe  of  the  order  that  the  Court  o£  Review  has  adjudicated 
upon  the  pTOcise  fact.  The  order  recites  that  Fletdier 
and  Cravy  preferred  a  petition  to  the  court,  setting  forth, 
among  other  matters,  "  that  a  fiat  in  bankruptcy,  bearing 
date  the  9th  June,  1887,  was,  on  the  petition  of  Thomas 
Roberts,  duly  awarded  and  issued  against  the  said  bank- 
rupts, under  which  they  were  duly  found  and  declared 
bankrupts,  and  that  the  petitioners  had  dulp  proved  a  debt 
under  iheJUU,  and  were  creditors  of  the  bankrupts,  finr  the 
sum  of  150Z.,  being  the  balance  of  an  account  for  money 
lent  and  advanced  to  the  bankrupts  by  the  petitioners  on 
the  18th  May,  1887,  and  that  the  same  debt  was  incurred 
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by  the  bankrupts  not  anterior  to  the  debt  of  the  $aid  petition-^        ]^4S. 
ing-credUor  under  the  fiat,  and  praying  that  the  court     ^^f^^^M 
would  be  pleased  to  order  and  allow  the  debt  of  the  said  ^ 

petitioners  to  be  substituted  for  the  debt  of  Thomas  Ro- 
berts in  the  proceedings  under  the  fiat,  and  that  it  might 
be  proceeded  in  and  deemed  valid/'  &c.  Then  the  court, 
upon  hearing  the  petition,  the  affidavit  in  support  there<rf^ 
&c., ''  doth  declare  that  the  debt  of  the  said  Thomas  Roberts, 
and  on  which  the  adjudication  of  the  bankruptcy  of  the 
said  C.  Humberston  and  S.  Frodsham  was  made,  is  and 
was  an  insufficient  debt  (41)  to  support  the  fiat  issued  against 
the  said  bankrupts/'  The  order  then  goes  on—''  And,  it 
appearing  to  the  court  that  the  debt  of  the  petitioners,  proved 
by  them  under  the  said  fiat,  or  so  much  thereof  as  is  suffi- 
cient to  support  such  fiat,  was  incurred  not  anterior  to  the 
said  debt  of  the  said  Thomas  Roberts,  and  is  an  existing  and 
sufficient  debt  to  support  the  said  fiat,  the  court  doth 
order''  &c.  There  is  no  finding  or  adjudication  by  the 
court  that  the  substituted  debt  had  been  proved  before  the 
application  was  made.  And  the  objection  is  strengthened 
by  the  circumstance  of  the  court  having  thought  fit  to 
abjudicate  in  precise  terms  upon  two  of  the  matters  that 
have  been  held  to  be  requisite  to  the  validity  of  the  order» 
viz.  the  insufficiency  of  the  petitioning-creditor's  debt,  and 
that  the  debt  proposed  to  be  substituted  was  incurred  not 
anterior  to  the  debt  of  the  petitioning-creditor,  and  have 
omitted  to  decide  upon  the  third.  I  am  afraid  we  should 
be  trenching  on  the  authority  of  Christie  v.  Unwin,  if  we 
were  to  hold  this  order  to  be  sufficient.  At  the  same  time, 
this  objection  being  inter  extremes  apices  juris,  I  cannot, 
as  I  before  observed,  consent  that  a  nonsuit  shaU  be  en- 
tered; but  I  think  the  plaintiffs  ought  to  be  allowed  to  go 


(41 )  The  petition  as  recited  does  not  shew  thu  fact :  the  petition  re^ 
cited  in  the  order  in  Ex  parte  Hall  doei. 
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1842.        down  to  another  trial,  upon  payment  of  the  costs  of  the 
last  trial. 

CoLTMAN,  J. — ^Tbe  question  in  this  case  seems  to  me  to 
lie  within  a  very  narrow  compass.  It  is  perfectly  consis- 
tent with  the  mandatory  part  of  the  order  that  the  debt  of 
Messrs.  Fletcher  &  Cravy,  the  petitioners,  might  have  been 
proved  just  before  the  order  was  made.  It  is  with  extreme 
reluctance  that  I  admit  the  validity  of  the  objection. 

Af  to  the  time  EasKiNE,  J. — I  am  of  the  same  opinion.  The  order 
am?ndiiient^''*  clcarly  must  be  taken  to  speak  from  its  original  date,  and 
•pernkf.  qqI;  gpQQ^  (i^i^i;  q[  ^)ie  amendment.    In  substance  and  effect, 

it  is  still  the  same  order;  the  only  alteration  is  in  the  in- 
sertion by  the  officer  of  the  court  of  that  which  ought  to 
have  been  inserted  originally.  Upon  the  principle,  there- 
fore, that  governs  all  other  cases  of  amendment,  the  date 
which  the  order  originally  bore  is  that  to  which  the  amend- 
ment has  relation :  and  certainly  I  see  no  such  injustice  in 
this  as  has  been  suggested,  where,  as  in  this  case,  the  ori- 
ginal order  was  obtained  before  the  commencement  of  the 
As  to  notice.  action.  Where  it  is  sought  to  substitute  anewpetitioning- 
creditor's  debt  after  action  brought,  inasmuch  as  the  de« 
fendant  might  have  prepared  his  defence  with  reference  to 
the  insufficiency  of  the  debt  upon  which  the  fiat  issued,  it 
would  evidently  be  unjust  to  substitute  a  new  one  without 
giving  the  defendant  some  relief:  therefore  it  is  that  the 
order  uniformly  provides  that  it  shall  not  prejudice  any 
Fonn  of  the  actiou  pending  under  the  fiat.  Then,  does  it  appear  upon 
the  face  of  the  order  as  amended  that  the  substituted  debt 
had  in  fact  been  proved  at  the  time  the  petition  was  pre- 
sented? It  appears  to  me  that  it  does  not.  It  appears  by 
the  recital  that  the  petition  stated  that  the  petitioners  had 
duly  proved  a  debt  under  the  fiat  of  150/. :  but  that  state- 
ment is  not  adopted  in  the  mandatory  part  of  the  order : 
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all  tbat  is  adopted^  is,  that  the  debt  of  the  petitioners  was 
incnrred  not  anterior  to  the  debt  of  the  petitioning-cre- 
ditor.  It  might  be  that  the  debt  of  Fletcher  &  Gravy 
was  proved  at  the  time  the  order  was  made,  but  not  at  the 
time  their  petition  was  presented,  as  the  statute  requires. 
Upon  this  ground  the  order  is  clearly  invalid.  Whether  a 
better  form  of  order  might  not  be  contrived,  is  not  for  us 
to  say.  I  agree  with  the  Lord  Chief  Justice  that 'the  plain- 
tiffs ought  not  to  be  nonsuited  upon  this  objection ;  but 
that,  on  payment  by  them  of  the  costs  of  the  last  trial,  they 
should  have  an  opportunity  to  go  down  again. 


1842. 


Cresswell,  J.,  having  been  counsel  in  the  cause,  took 
no  part  in  the  judgment. 

Bule  absolute  accordingly. 


April  26th. 


Newton  and  Wife  v.  Harlamd  and  Another. 

J.  HIS  was  an  action  of  trespass  and  assault*  The  de-  Upon  «  change 
fendants  pleaded— first,  not  guilty — secondly,  a  justifica-  deraruicof"" 
tion,  to  which  the  plaintiffs  replied  de  injurift.  Xraey  undrr. 

The  cause  was  first  tried  before  Parke,  B.,  at  the  York-  took  to  hold  the 
-shire  Summer  Assizes,  1837,  when  a  verdict  on  the  second  pen  in  the  cause 
plea  was,  under  the  direction  of  the  learned  Baron,  found  u^n^tbe^^ 
for  the  defendants.    In  the  following  Michaelmas  Term,  a  ^^""•^  JJ*?'- 

^  '       ney ; — Held, 

rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  of  that,  the  cause 
misdirection.      This  rule  was  made  absolute  in  Easter  brought  to  a 
Term,  1888 :  vide  ante.  Vol.  1,  p.  474,  1  Man.  &  Ghr.  644.      "*„XnI  t*he' 
In  Trinity  Term,  1888,  upon  an  application  on  the  part  Conner  attorney 
of  the  plaintiffs  to  change  their  attorney,  the  following  rule  call  upon  hit 
was  pronounced,  by  consent : — "  That  the  record  of  Nisi  JlJJSed  with 
IMus,  and  all  other  papers  in  this  cause  in  the  possession  |^*  ^'^^'^^ 
or  power  of  Mr.  Basham  (the  plaintiffs'  former  attorney)  and  pay  him  the 

lien  out  of  the 
0rst  proceeds,  subject  only  to  the  costs  necessarily  incurred  on  such  taxation. 


VOL.  IV. 


D  nn 
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1942.  be  delivered  up  by  the  said  Mr.  Baaham  to  Mr.  A'Becketf, 
or  some  other  attorney  to  be  retained  by  the  plaintiffs  as 
their  attorney  in  this  canse  in  the  stead  of  the  said.  Mr. 
Basham,  and  with  his  consent :  and  that  9uch  attorney  so  to 
ie  igjpomied  as  aforesaid  do  hold  such  record  and  papers  i$^, 
his  hands,  siUffectto  any  lienwhich  the  said  Mr.  Bashammay 
now  have  on  the  same  for  costs  due  to  him  from  the  plaintiffs  J* 
Pursuant  to  this  rulCj  the  papers  in  the  cause  were  delivered 
up  to  Mr.  A'Beckett^  who  thenceforth  conducted  the  cause 
as  attorney  for  the  plaintiffs. 

The  cause. was  again  tried  at  the  Yorkshire  Sununer 
Assizes,  1888,  before  Alderson,B.;  on  which  occasion  also 
a  verdict  was^  under  the  direction  of  the  judge,  found  lor 
the  plaintiffs  on  the  first  plea  and  for  the  defendants  on 
the  second.  In  the  following  Michaelmas  Term  a  rule  nisi 
was  obtained  for  a  new  trial,  on  the  ground  of  misdirection  ; 
which  rule,  after  two  arguments,  and  time  taken  to  consi- 
der, was  made  absolute :  vide  ante.  Vol.  1,  p.  502, 1  Man. 
&Gr.648. 

A  third  trial  took  place,  before  Coltman,  J.,  at  the  York- 
shire Summer  Assizes,  1840,  when  the  jury,  under  the 
direction  of  the  learned  judge  (which  was  excepted  to  by 
both  sides :  vide  ante,  Vol  1,  p.  500, 1  Man.  &  Gr.  669), 
returned  a  verdict  for  the  plaintiffs,  damages  409.  This 
verdict  was  ultimately  acquiesced  in  by  the  defendants. 

Andrews,  Serjeant,  in  Hilary  Term  last,  on  the  part  of 
Mr.  Basham,  obtained  a  rule  calling  upon  Mr.  A'Beckett 
to  shew  cause  "  why  he  should  pot  proceed  to  tax  the 
plaintiflV  costs  in  this  action,  and  issue  execution  against 
the  defendants  for  the  damages  and  costs  herein ;  and  why 
he  should  not  pay  to  Mr.  Basham,  or  his  agent,  out  of  the 
proceeds  io  arise  upon  such  execution,  so  far  as  the  same 
would  extend,  the  sum  of  57/.  lOs.  lid.,  the  amount  found 
by  one  of  the  Masters  of  this  court  to  be  due  to  the  said  Mr. 
Basham  (vide  ante.  Vol. 8,p.  280)^  and  for  which  he  has  a  lien 
on  the  papers  in  this  cause,  pursuant  to  the  said  rule  (of  Tri- 
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•nity  Term,  1888);  tod  why,  in  default  of  the  said  Mr.  1842. 
A'Beckett  taxing  the  said  costs,  and  issuing  execution  as 
aforesaid,  the  said  Mr.  A'Beckett  should  not  deliver  over  to 
the  said  Mr.  Baisham  the  Nisi  Prius  record  and  postea,  and 
all  other  papers  in  this  cause  and  now  in  his  hands,  and  the 
said  Mr.  Basham  be  at  liberty  to  tax  the  said  plaintiffs' 
costs  and  issue  execution  against  the  said  defendants,  the 
said  Mr.  Basham  undertaking  to  pay  to  the  said  Mr. 
A'Beckett,  or  his  agent,  the  proceeds  to  anse  from  such 
execution,  after  deducting  the  said  sum  of  57/.  lOf.  lie/.,  as 
above  mentioned.'' 

Bcmptti,  Serjeant,  now  shewed  cause. — ^All  that  ^i*. 
A'Beckett  undertook  by  the  rule  of  Trinity  Term,  1888, 
was,  to  hold  the  rec(»rd  and  papers  in  the  cause  subject  to 
Mr.  Basham's  lien :  he  did  not  thereby  bind  himself  to 
take  any  active  measures  to  make  that  Uen  effective.  At 
all  events,  Mr.  Basham  cannot  be  entitled  to  the  groMB 
proceeds  that  may  arise  from  the  execution :  Mr.  A'Beckett 
must  be  allowed  first  to  deduct  the  costs  incurred  by  him 
in  conducting  the  caueb  to  a  successful  termination.  Mr. 
Basham  is  not  to  be  placed  in  a  better  situation  than  he 
would  have  been  in  had  he  proceeded  with  the  cause,  and 
himself  incurred  those  costs.  Suppose,  instead  of  a  suit, 
the  undertaking  had  related  to  a  cargo  of  merchandize : 
would  not  the  bailee  or  agent  be  entitled  to  deduct  the 
expenses  of  sale  ?  Why,  then,  should  an  attorney  be  in  a 
lietter  position  ?  Besides,  Newton  has  taken  the  benefit 
of  the  insolvent  debtors  act ;  and  this  rule  neither  brings 
him  nor  his  assignee  before  the  court. 

Andrews,  Serjeant,  contra,  was  stopped  by  the  court. 

TiNUAL,  C.  J. — ^Looking  at  the  whole  of  the  trans- 
aetion,  and  tracing  all  the  steps  of  this  most  unfortu^ 
nate  cause,  it  seems  to  me  that  the  undertaking  of  Mr-' 

n  n  n  2 
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1842.  A'  Beckett^  when  he  cousexited  to  become  the  attorney  for 
the  plaintiffs  in  place  of  Mr.  Basham^  was^  that  he  shonld 
hold  the  papers  sabject  to  Mr.  Basham's  lien  as  against 
the  plaintiffs^  and  should  be  answerable  to  him  to  the 
extent  of  such  lien  so  far  as  the  proceeds  of  any  execntion 
to  be  had  against  the  defendants  would  extend.  At  the 
time  the  rule  of  Trinity  Term^  1888,  was  made,  Mr.Basham 
was  not  bound  to  give  up  the  papers  until  his  daim  was 
satisfied :  in  handing  them  orer  to  Mr.  A'Beckett,  there- 
fore, he  parted  with  a  legal  right.  It  ia  not  for  us  to  spe- 
culate upon  what  was  then  passing  in  the  mind  of  Mr. 
A'Beckett,  I  think  he  is  bound  to  carry  in  the  record 
and  proceed  to  the  taxation  of  the  costs,  and  to  make  the 
most  of  the  judgment  which  the  plaintiffs  have  obtained, 
satisfying  Mr.  Basham's  lien  out  of  the  first  proceeds. 

'  ColtMan,  J. — ^I  am  of  the  same  opinion.  Mr.  A'Beckett 
undertook  tiie  conduct  of  the  cause  upon  speculation;  and, 
if  it  has  fidled  to  be  profitable,  it  is  not  through  any 
defiiult  on  the  part  of  Mr.  Basham.  I  think,  however,  the 
costs  of  the  taxation  should  be  paid  before  Mr.  Basham's 
lien  is  satisfied. 

Ebskine,  J. — ^I  am  of  the.  same  opinion.  The  terms  of 
the  undertaking  on  the  part  of  Mr.  A'Beckett,  were,  that 
he  should  hold  the  record  and  papers  subject  to  Mr.  Baa- 
ham's  hen.  It  is  said  that  that  was  merely  an  engagement 
that  he  would  not  part  with  the  papers  whilst  Mr.  Basham's 
lien  remained  unsatisfied.  It  appears  to  me,  however,  that 
that  is  by  no  means  the  fair  result  of  Mr,  A'Becketfs 
undertaking :  but  that  he  thereby  engaged  to  do  all  that 
should  be  necessary  to  make  that  lien  effective;  and  that 
for  this  purpose  he  is  bound  to  carry  in  the  record,  tax  the 
<20Bts,  and  issue  execution.  It  is  further  contended  that 
the  expenses  incurred  by  Mr.  A'Beokett  in  the  conduct  of 
the  cause,  being  essential. to  its  successful  issue;,  and  such 
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as  Mr.  Basham  must  himself  have  incurred  had  he  con- 
tinued to  act  as  attomqr  for  the  plaintiffs^  ought  £rst  to  be 
allowed.  But  the  costs  incurred  by  Mr.  Basham  in  the 
first  instance  were  equally  essential  to  the  result  as  tiiose 
incurred  subsequently  by  Mr.  A'Beckett.  Upon  the  whole, 
I  think,  Mr.  Basham  paying  the  expenses  attending  the 
taxation,  Mr.  A'Beekett  is  bound  to.pjfoceed  and  to  give 
his  assistance  therein,     . 

Ce£ssw£ll,  J.,  concurred. 

Rule  absolute — ^unless  cause  be  shewn  to  the 
contrary  by  the  assignees  of  Augustus 
Newton,  the  plaintiff,  within  a  week,  upon 
notice  of  the  rule  being  given  to  them. 
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Thb  Hon.  H.  W.  Needuam  v.  Bbistow.  Monday, 

SMay9ih. 
HEE,  Serjeant,  on  a  former  day  in  this  term,  obtained  A  wntof  capiu 

a  rule  calling  upon  the  plaintiff  to  shew  cause  why  an  S^vfcJcTiio, 

order  of  Lord  Denman,  C  J.,  to  hold  the  defendant  to  T'iu?^'*"?^"" 

bail,  should  not  be  rescinded,  why  the  writ  of  capias  issued  iuued  by  H. 

W   N   of  the 

thereon  should  not  be  set  aside  for  irregularity,  and  why  Fleet  Priaon,  in 
the  bail-bond  giyen  by  the  defendant  on  his  arrest  thereon  Bride 'In'the^^* 
should  not  be  given  up  to  be  cancelled.    The  motion  was  city  of  London, 

^  ^  the  plaintiff,  in 

founded  upon  affidavits  denying  that  the  defendant  had  peraon:"— 
had  any  intention  to  quit  the  kingdom.    The  objection  to     where \t^* 
the  capias  was  that  the  indorsement,  which  was  as  follows —  "^^afh'a^rui"  of 
*'  This  writ  was  issued  by  The  Hon.  H.  W.  Needham,  of  «>»«  or  judge's 

order,  the  ma* 

the  Fleet  Prison,  in  the  parish  of  St.  Bride,  in  the  eity  of  teriais  upon 

which  the  rule 
or  order  waa 
founded,  should  be  brought  before  the  court. 
.  A  motion  to  relieve  a  party  from  the  consequences  of  an  order  to  hold  him  to  bail  under 
the  1  &  2  Vict  c  110 — as,  to  discharge  him  from  custody,  or  to  etmeela  bail'bond—mtLy  be 
made  without  impeaching  either  the  capias  or  the  order  under  which  it  issues. 
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S^iurdojft 
May  Itk. 

Where,  upon  a 
writ  of  trial, 
the  iuue  is  de* 
livered  with 
hlanks  Tor  the 
teste  and  return 
of  the  writ  of 
trial,  and  is  re* 
taJned,  the  de- 
fendant cannot 
after  the  trial 
complain  of  the 
irregularity, 
assuming  it  to 
be  one — which 
seems  to  be 
doubtful. 

«  I  hereby 
continue  the 
notice  of  trial  in 
this  cause  to 
Thursday  next, 
the  Slst  day  of 
April  instant," 
is  a  sufficient 
notice  of  conti* 
nuance,  where 
the  cause  is  to 
be  tried  before 
the  sheriff. 


Wilson  i;.  Nisbett. 

XHIS  was  an  action  of  assumpsit.  The  plaintiff  de- 
dared  in  the  first  coimt  npon  a  bill  of  exchange  finr 
12/.  12«.|  drawn  by  one  Bobert  Brig^  on  the  1st  Septem* 
ber^  1841^  npon  and  accepted  hj  the  defendant^  payable 
three  months  alEter  date.  The  second  count  was  npon  an 
account  stated. 

The  defendant  pleaded — ^first^  that  he  did  not  accept  the 
bill  in  the  first  count  mentioned — secondly^  to  the  second 
county  non  assumpsit :  whereupon  issue  was  joined. 

An  order  having  been  obtained  to  try  before  the  sheriff 
of  Middlesex,  the  issue  pursuant  to  the  form  given  by 
the  rules  of  Hilary  Term^  4  Will.  4,  was  delivered  on  the 
7th  April,  1842,  with  blanks  for  the  teste  and  return  of 
the  writ  of  trial,  as  follows : — 

''And,  forasmuch  as  the  sum  sought  to  be  recovered  in 
this  suit,  and  indorsed  on  the  said  writ  of  summons,  does 
not  exceed  20/.,  hereupon,  on  the        day  of  ,  1842j 

pursuant  to  the  statute  in  that  case  made  and  provided,  the 
sheriff  is  commanded  that  he  summon  twelve  &c.j  and  who 
neither  &c.,  who  shall  be  sworn  truly  to  try  the  issues  above 
joined  between  the  parties  aforesaid,  and  that  he  proceed  to 
try  such  issues  accordingly,  and,  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  court  here  what 
shall  have  been  done  by  virtue  of  the  writ  of  our  lady  the 
Queen  to  him  in  that  behalf  directed,  with  the  finding  of 
the  jury  thereon  indorsed,  on  the        day  of  April,  &c'' 

Indorsed  on  the  issue  was  a  notice  of  trial,  bearing  date 
the  7th  April,  1842,  as  follows  :— 

''Take  notice  that  the  issues  joined  in  this  cause  will  be 
tried  on  Tuesday,  the  19th  day  of  April  instant,  at  eleven 
o'clock  in  the  forenoon,  before  the  sheriff  of  Middlesex,  at 
the  Sheriff's  office,  No.  24,  Bed  Lion  Square,  in  the  said 
county  of  Middlesex,  pursuant  to  the  statute  in  such  case 
made  and  provided/' 
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On  the  16th  Aprils  the  following  notice  waa  served  upon        1842. 
the  defendant's  attorney  :— 

''  I  do  hereby  continue  the  notice  of  trial  in  this  cause  to 
Thursday  next,  the  21st  day  of  April  instant/' 

The  defendant's  attorney  conceiving  this  to  be  an  in- 
sufficient notice,  declined  to  appear  at  the  trial,  and  the 
plaintiff  had  a  verdict. 

Bompas,  Seijeant,  on  the  25th  April,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  issue  and  all 
subsequent  proceedings  should  not  be  set  aside  for  irregu- 
larity, with  costs. — The  supposed  irregularity  in  the  issue 
was,  the  omission  of  the  date  of  the  teste  and  return  of  the 
writ  of  trial  in  the  copy  delivered.  It  was  also  objected 
that  the  notice  of  trial  by  continuance  was  a  nullity. 

Taffburd,  Serjeant,  now  shewed  cause. — ^He  stated  that 
it  was  not  usual,  nor,  indeed,  was  it  practicable,  to  fill  up 
the  blanks  in  the  issue  delivered,  seeing  that,  in  practice^ 
the  writ  of  trial  is  not  issued  until  two  or  three  days  before 
the  trial,  and  must  bear  teste  on  the  day  on  which  it  issues, 
and  be  made  returnable  on  some  day  after  the  trial.  He 
also  submitted  that  the  objection,  if  any  existed,  waa 
waived  by  the  retention  of  the  issue. 

Bompa$,  Serjeant. — ^The  issue  should  be,  as  Car  as  it 
goes,  a  copy  of  the  record.  In  BUssett  v.  Tenant,  5  Scott, 
479,  4  New  Cases,  168,  6  Dowl.  486,  the  absence  of  the 
date  of  the  writ  of  summons  (48)  in  the  issue  delivered  was 
held  to  be  fatal,  and  the  court  set  aside  the  writ  of  trial, 
with  costs.  And  in  Ward  v.  Peel,  1  M.  &  Welsby,  748, 
5  Dowl.  169,  an  issue  not  pursuing  the  form  prescribed  by 
the  rules  of  court  was  likewise  set  aside  for  irregularity. 

(43)  See  Whipple  t.  Manley,  1      ▼.  Hamlet,  1  C.  M.  &  R.  575,  5 
M.  &  Webby,  432,  1  Tjrr.  &  G.      Tyi^  201, 3  Dowl.  188. 
672,  5  Dowl.  100.    And  lee  Ball 
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1842.  TiNDAL,  C.  J. — ^The  issue  having  been  received,  and  no 

objection  made,  I  think  the  irregularity,  if  it  be  one,  is 
waived. 

Taffourd,  Serjeant. — ^There  is  no  irregularity  in  the  no- 
tice of  trial.  The  same  practice  that  prevails  with  regard 
to  notices  of  trial  by  continuance  at  the  sittings  in  Mid- 
dlesex and  London,  must  be  applied  to  cases  sent  for  trial 
before  the  sheriff. 

Bampas,  Serjeant. — The  cause  not  having  been  tried 
ipursuant  to  the  notice  indorsed  on  the  issue,  the  defendant 
was  entitled  to  a  further  eight  days'  notice,  giving  him  aU 
the  information  as  to  the  time  and  place  of  trial  that  was 
contained  in  the  original  notice.  IColtmanj  J. — Has  it 
not  been  usual  to  give  notices  by  continuance?  (44)  Ers- 
kine,  J. — In  Chitty's  Forms,  5th  edit.  889,  a  form  is  given 
of  a  notice  of  continuance  upon  a  writ  of  inquiry.]  There 
the  time  and  place  of  executing  the  writ  of  inquiry  are  exr 
pressly  stated.    Here,  neither  time  nor  place  is  mentioned^ 

Cresswell,  J. — In  Jones  v.  Ckune^  1  B.  &  P.  863,  upon 
a  motion  to  set  aside  a  writ  of  inquiry,  on  the  ground  that 
the  notice  of  continuance  made  no  mention  of  the  hour  or 
place  at  which  the  writ  of  inquiry  would  be  executed. 
Eyre,  C.  J.,  said :  "  A  more  ungracious  application  never 
came  before  the  court.  The  justice  of  this  verdict  is  not 
impeached,  and  the  only  question  to  be  considered  arises 
on  the  simple  ground  of  a  supposed  irregularity  in  not 
mentioning  the  hour  and  place  in  the  notice  of  continu- 
ance. Ungracious  as  it  is,  if  this  supposed  irregularity  is 
established  on  authority  or  on  principle,  the  defendant 
must  succeed.  I  am  not  satisfied,  however,  that  it  is  sup* 
ported  by  either.    Though  the  printed  forms  do  express 

(44)  In  Charnock  v.  Smith,  3  Dowl.  607,  the  notice  was  by  continiu 
ancoy  and  held  good.  .     . 
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the  hour  and  place  in  the  notice  of  continuance  as  well  as 
in  the  original  notice^  yet  the  question  is  how  far  they  are 
necessary^  and  what  would  be  the  effect  of  omitting  them. 
Does  the  omission  enable  the  plaintiff  to  chuse  his  own 
time  and  place?  If  so^  the  objection  would  be  well  founded« 
I  thinky  that,  if  an  original  notice  be  given  specifying  the 
hour  and  place  as  well  as  the  day^  and  that  notice  be 
afterwards  continued  with  an  alteration  of  the  day  only, 
the  latter  will  refer  to  the  former,  and  incorporate  the  hour 
and  place;  and  that  it  would  be  an  irregularity  in  the 
plaintiff  to  execute  his  writ  of  inquiry  at  any  other  hour  or 
place  than  those  mentioned  in  the  original  notice/'  And 
the  rule  was  discharged,  with  co»U. 


1842. 


TiNDAL,  C.  J. — ^The  like  measure  of  justice  must  be 
meted  out  in  this  case. 

Rule  discharged,  with  costs. 


Bartlett  v.  Bartlett. 
Sams  v.  Stmons.     Same  v.  Lyne. 

On  the  iSth  January,  1842,  a  distress  was  leyied  on  the 
goods  of  the  defendant  Bartlett  for  51/.  19».  \d.  arrears  of 
rent.  The  distress  was  replevied,  the  defendants  Symons 
and  Lyne  executing  the  bond  as  sureties.  A  plaint  was 
duly  entered  on  the  26th  January :  a  declaration  was  filed 
and  a  role  to  avow  given  at  a  county  court  held  on  the  22nd 
March :  but,  there  having  been  an  intermediate  court  held 
on  the  22nd  February,  an  appearance  having  been  before 
that  day  entered  for  the  defendant  in  the  replevin  suit,  the 
plaintiff  was  by  the  practice  of  the  county  court  in  default ; 
and  accordingly  the  defendant  took  from  the  sheriff  (of 
Devonshire),. on  the  7th  March,  an  assignment  of  the  re-? 


Monday, 
May  9tk. 
Where  three 
actions  were 
brought  against 
the  principal 
and  sureties  on 
a  replcTin- 
bondy  the  court 
stayed  the  pro- 
ceedings in  two 
of  them,  the 
defendants 
therein  under- 
taking to  be 
bound  by  the 
deci»ion  in  the 
other  action. 
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1842.        plevin-bond,  and  shorfly  afterwards  commenoed  separate  ac- 
bartlbtt    ^^^^  against  the  principal  obligor,  and  eadiof  the  sureties. 


Bi|RTI.BTT. 


Channett,  Serjeant,  on  a  former  daj,  moved  for  a  role  to 
stay  the  proceedings  on  payment  of  the  costs  of  one  acticm 
only* — He  submitted  that  the  court  might  in  this  case 
grant  the  same  equitable  relief  that  the  court  of  King's 
Pench  (dissentiente,  Abbott,  C.  J.)^  granted  under  the  4  & 
6  Anne^  c.  16,  s.  20,  in  the  case  of  a  baU-iand,  in  Key  t. 
Ifitf,  2  B.  &  Aid.  698:  and  he  referred  to  the  80th  rule  of 
Hilary  Term,  2  Will.  4,  which  provides  that  ''  prooeedii^ 
pn  the  bail-bond  may  be  stayed  on  payment  of  costs  in  one 
action,  unless  sufficient  reason  be  shewn  for  proceeding  in 
more/'  and  to  the  11  Greo.  2,  c.  19,  s.  28,  the  language 
of  which  with  reference  to  the  assignment  and  subsequent 
proceedings  on  the  replevin-bond  is  very  similar  to  that 
of  the  provision  in  the  4  Anne,  c.  16,  s.  20,  as  to  bail- 
bonds  (46). 

The  parties  had  already  been  before  Maule,  J.,  at  Cham- 
bers :  but  that  learned  judge  thought,  that,  whatever  the 
court  might  think  fit  to  do,  a  judge  at  Chambers  had  no 
jurisdiction,    A  rule  nisi  having  been  granted — 

(45)  The  words  of  the  4  Anne,  hsve  the  nature  and  effect  of  a  de- 
c  16,  ■•  20,  are — "  And,  if  the  feasance  to  rachbail-bond^orolhek 
iaid  bail-hond  or  assignment,  or  security  fbr  baiL" 
other  secnrify  taken  for  hail,  he  Those  of  the  II  Geo.  2,  c  19, 
forfeited,  the  plaintiff  in  such  a&-  a.  23,  are — *^  And,  if  the  hond  s» 
tion,  after  such  assignment  made,  taken  and  assigned  he  fosfeited, 
may  bring  an  action  and  suit  there-  the  avowant  or  person  making  co- 
upon in  his  own  name,  and  the  nusaace  may  bring  an  action  and 
court  where  the  action  is  brought  recorer  thereupon  in  hit  own 
may,  by  rule  or  rules  of  the  -same  name  ;  and  the  court  where  sodi 
court,  give  such  relief  to  the  plain-  action  shall  be  brought  may  by  a 
tiff  and  defendant  in  the  original  rule  of  the  same  court  gire  soch 
actiofn,  and  to  the  bail,  upon  the  reliefto  the  parties  upon  such  bond 
said  bond  or  other  security  taken  as  may  be  agreeable  to  justice  and 
from  such  bail,  as  is  agreeable  to  reason ;  and  such  rule  shall  have 
justice  and  reason ;  and  that  such  the  nature  and  effect  of  a  defiea- 
rule  or  rules  of  the  said  court  shall  saace  to  such  bond.'* 
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BompoBy  Serjeant,  now  shewed  cause. — He  contended, 
that,  the  assignment  being  regular,  the  court  had  no  power, 
in  the  case  of  a  rg^temn-bond,  to  interfere  in  the  manner 
prayed. 

TiNDAL,  C.  J.— The  three  actions  ought  not  to  be  al- 
lowed to  go  on  pari  passu.  If^  therefore,  two  of  the  de- 
fendants will  undertake  to  be  bound  by  the  decision  of  the 
action  against  the  other,  I  think  the  plaintiff  should  be 
restrained  from  proceeding  in  the  actions  against  them. 

The  rest  of  the  court  concurring — 

Eule  accordingly  (46). 

(46)  See  Sharpe  v.  Leihbridge,  ante,  p.  722. 
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Bartlett 

V. 

Bartlctt. 


BvLMBR  and  Another  v.  Oilman  and  Others.  Saturdtty, 

I  April  ZOth, 

NDEBITATUS  assumpsit.    The  first  count  was  for  work  The  piaintiflb, 

and  labour,  care  and  diligence  of  the  plaintiffs  done,  per-  5JI^nt"br2llght 
formed,  and  bestowed  for  the  defendants,  as  their  agents,  ^^  Mdon  for 

'  ,  ,  .  .  workandUbour 

and  upon  their  retainer,  and  at  their  request,  in  and  about  in  soliciting  a 
the  soliciting  and  passing  a  certain  bill  in  and  through  the  menCforbettcr 
Commons  House  of  Parliament,  and  in  and  about  other  f ^^'JJa"^^" 

•  proTing  die 
dty  of  Nor- 
wich and  county  of  the  same  city.  The  defence  was  that  the  work  and  labour  was  performed 
in  so  careless,  negligent,  ignorant,  and  insufficient  a  manner  tliat  the  same  became  and  was 
wholly  useless  and  unbeneficial  to  the  defendants.  It  appeared  that  the  bill  passed  the  House 
of  CommonSf  but  was  thrown  out  by  the  Lords,  the  standing  order  committee  haying  reported 
that  ^  powers  for  the  compulsory  purchase  of  houses  and  lands  were  contained  in  the  bill,  and 
that  no  applicadon  had  been  made  to  the  owners,  lessees,  and  occupiers  of  such  houses  and 
lands,  as  was  required  by  the  standing  orders."  The  Lord  Chiel  Jnsdce,  in;  his  summing  up, 
referring  to  the  clause  of  the  bill  which  was  supposed  to  take  such  compulsory  powers,  and  to 
the  standing  orders,  intimated  a  strong  opinion,  that,  inasmuch  as  no  tpedfie  lands  were  in- 
tended to  be  taken,  nor  any  eOMifNilfOfy  power,  the  standing  orders  did  not  apply  to  the  case ; 
but  that,  at  all  events,  the  matter  was  much  too  doubtfUl  to  warrant  the  jury  in  finding  that  the 
plaintiflb  had  been  guilty  of  gross  negligence.  The  jury  having  found  for  the  plaintifi,  the 
eourt  refused  to  disturb  their  verdict,  holding  the  direcdon  of  the  Lord  Chief  Justice  to  be 
unezcepdonable. 
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1842.  rbusiness  for  the  defendants^  and  at  their  like  request,  'fhere 
was  also  a  count  for  money  paid^  and  a  count  upon  an 
account  stated. 

The  defendants  pleaded — ^first  (to  the  whole  declaration)^ 
non  assumpsit. 

Second  plea.  Secoudlj^  to  the  fiTst  couut,  that  the' work  and  labour, 

t»re  and.diligence  hj  the  plaintifb  done,  performed,  and 
bestowed  for  the  defendants,  as  in  the  first  count  men- 
tioned, were  hj  the  plaintiffs  done,  performed,  and  be^ 
stowed  in  so  careless,  negligent,  ignorant,  and  insufficient 
a  manner,  that  the  same,  firom  the  time  of  the  doing  and 
performance  thereof,  and  from  thence  until  the  time  of  the 
commencement  of  this  suit,  became  and  were  and  from 
thence  hitherto  had  been  and  still  were  wholly  useless  and 
unbeneficial  to  the  defendants;  and  the  defendants,  by 
and  through  such  carelessness,  negligence,  ignorance,  and 
inefficient  conduct  of  the  plaintiff  as  aforesaid,  derived  no 
benefit  whateyer  from  the  same — ^verification. 

Third  plea.  Thirdly,  to  the  second  count,  that  the  sum  so  paid  by 

the  plaintiffs  for  the  use  of  the  defendants  as  in  the  said 
second  count  mentioned,  was  money  paid  by  the  plaintiflb 
for,  in,  about,  and  in  respect  of  work  and  labour  by  the 
plaintiffs  done  and  performed  for  the  defendants,  and  that 
such  work  and  labour  was  done  and  performed  by  the 
plaintiffs  in  so  careless,  negligent,  ijgnorant,  and  insufficient 
a  manner  that  the  same,  frx)m  the  time  of  the  doing  and 
performance  thereof,  and  from  thence  until  the  time  of  the 
commencement  of  this  suit,  became  and  were,  and  from 
thence  hitherto  had  been,  and  still  were  wholly  useless  and 
unbeneficial  to  the  defendants,  and  from  which  last-men- 
tioned work  and  labour,  and  the  money  paid  by  the  plain- 
tiffs for,  in,  about,  and  in  respect  thereof,  by  and  through 
such  carelessness,  negligence,  and  ignorance  of  the  plaintiffi 
as  aforesaid,  the  defendants  derived  no  benefit  whatsoever ; 
verification. 

Fourthly,  a  set-off. 
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The  plaintiffs  took  issue  on  the  first  plea^  traversed  the         1842. 
fourth^  and  replied  de  injuria  to  the  second  and  third  (47). 

The  cause  was  tried  before  Tindal^  C.  J.^  at  the  sittings 
at  Westminster  after  last  Michaelmas  Term.  The  facts 
that  appeared  in  evidence  were  as  follow : — 

In  October,  1838^  the  plaintiffs^  who  are  parliamentary 
agents,  were  employed  by  the  defendants,  attomies  resid- 
ing at  Norwich,  to  obtain  an  act  of  parliament  relative  to 
the  paving,  lighting,  &c.,  the  city  and  county  of  the  city 
of  Norwich.  The  plainti£h  accordingly  prepared  a  notice^ 
of  which  the  following  is  a  copy,  and  which  was  settled  by 
the  defendants. 

**  Notice  is  hereby  given  that  application  is  intended  to  Notice  ofappiu 
be  made  to  parliament  in  the  next  ensuing  session  for  leave  ul^^^llllll^t?  ^"' 
to  bring  in  a  bill  to  alter,  amend,  extend,  and  enlarge  the 
powers  and  provisions  of  an  act  passed  in  the  46th  year  of 
the  reign  of  his  late  Majesty,  King  Gteoi^  the  Third,  inti- 
tuled '  An  act  for  better  paving,  lighting,  cleansing,  watdi- 
ing,  and  otherwise  improving  the  city  of  Norwich,'  and 
also  of  an  act  passed  in  the  6th  year  of  the  reign  of  his 
late  Majesty,  King  George  the  Fourth,  intituled  '  An  act 
for  amending  and  enlarging  an  act  of  his  late  Majesty  for 
better  paving,  lighting,  cleansing,  watching,  and  otherwise 
improving  the  city  of  Norwich.'  And  notice  is  hereby  also 
given,  that  it  is  intended  to  insert  in  the  proposed  bill  a 
power  for  enabling  the  owners  and  occupiers  of  houses, 
lands,  and  hereditaments  in  parishes,  hamlets,  liberties, 
precincts,  and  places  within  the  county  of  the  said  city,  to 
extend  the  powers  and  provisions  of  the  said  bill  to  the 
said  parishes,  hamlets,  liberties,  precincts,  and  places,  or  to 
certain  parts  thereof.  And  notice  is  hereby  Airther  givta, 
that  it  is  intended  by  the  said  bill  to  take  powers  for  rais- 

(47)  Application  had  been  made  came  on    for  argument,    it    wasr 

to  the  court  to  strike  out  either  the  agreed  thai  those  pleas  should  ba 

first  or  the  second  and  third  pleas,  put  in  issue  by  the  general  re)>li- 

on  the  ground  that  the  two  last-  cation  above  pleaded,  and  the  rule 

mentioned  pleas  amounted  to  non  discharged,  the  costs  to  be  costs  in 

assumpsit     But,  when  the  rule  the  cause. 
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1842.  ing  money  for  the  purposes  thereof  by  rates  of  the  owners 
and  occiipiers  of  houses,  lands,  and  hereditaments  within 
the  said  city  and  county.  Dated  this  8th  day  of  November, 
1888/' 

This  notice  was  duly  published  in  the  London  Gasette 
and  proTincial  newspapers,  and  stuck  upon  the  doors  of  the 
several  diurches  and  chapels  of  the  parishes  and  places  to 
be  affected  by  the  proposed  biU. 

PetiUon.  In  February,  1889,  a  petition  for  leave  to  bring  in  the 

bill  was  presented  to  the  House  of  Commons ;  and  it  was, 
according  to  the  usual  practice,  referred  to  a  select  com- 
mittee to  inquire  and  report  whether  or  not  the  promoters 

BiU  paned  the    had  complied  with  the  standing  orders.    The  oommittee 

Comnoni* 

having  reported  that  the  standing  orders  had  beoi  com- 
plied with,  the  biU  was  brought  in,  read  a  first  and  second 
time,  committed,  and  ultimately  passed  the  Commons. 
Rcudaflntand  The  biUwas  thai  carried  up  to  the  House  of  Lords,  read 
S^Lordt^ and  ^  B^^  ^^^  secoud  time,  and  committed.  In  oommittee,  it 
^^''««^^^^  was  objected  by  The  Earl  of  Shaftesbury,  the  chairman, 
that  a  measure  which  affected  so  large  a  body  of  inhabit- 
ants should  be  supported  by  resolutions  passed  by  them 
at  a  public  meeting  convened  by  advertisements  in  the  local 
newspapers.  His  lordship  also  objected  to  the  compulso- 
xily  rating  the  owners  and  occupiers  of  houses  in  the  ham- 
lets &c.  mentioned  in  the  notice,  inasmuch  as  such  a  power 
was  not  in  his  opinion  clearly  defined  therdn.  The  bill 
was  accordingly  amended  by  striking  out  those  parts  of  it 
to  which  his  lordship's  objections  applied.  The  following 
report  was  made  by  the  committee : — 

''Die  Jovis,  18  JuHj,  1839. 

Report  of  the         ''The  Earl  of  Shaftesbury  reported  from  the  Lords' 

^Lor^^upon   oommittees  appointed  to  consider  of  the  bill  intituled  '  An 

ibe  bill.  j^^  f^j.  better  paving,  lighting,  and  improving  the  city  of 

Norwich  and  county  of  the  same  dty,'  That  the  committee 

had  met  and  considered  the  said  biU,  and,  in  the  first 

place,  proceeded  to  inquire  how  far  the  standing  orders  of 

the  House  relating  to  bills  for  the  improvement  of  cities 
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and  towns  had  been  complied  with,  and  had  found  that  1842. 
notices  of  the  bill  had  been  inserted  in  the  county  news- 
papers and  in  the  London  Gkzette,  and  had  been  affixed 
on  the  church  doors  of  the  several  parishes  affected  by  the 
bill,  within  the  period  limited  by  the  standing  orders ;  but 
the  committee  found  that  such  notices  did  not  contain  any 
mention  of  the  intention  of  taking  power  for  lighting  and 
improving  certain  parts  of  the  town  of  Norwich  within  the 
county  of  the  city  of  Norwich,  without  the  consent  of  the 
owners  and  occupiers  of  such  district,  and  that  powers  for 
that  purpose  were  proposed  to  be  taken  by  the  bill.  The 
committee  further  found  that  powers  for  the  compulsory 
purchase  of  houses  and  lands  were  contained  in  the  bill, 
and  that  no  application  had  been  made  to  the  owners  and 
occupiers  of  such  houses  and  lands  as  was  required  by  the 
standing  orders.  Under  these  circumstances,  the  commit- 
tee  were  of  opinion  that  it  would  be  necessary  to  strike  out 
of  the  bill  all  the  provisions  contained  therein  for  the  pur- 
pose of  lighting  and  improving  the  parts  of  the  town  of 
Norwich  within  the  county  of  the  city  of  Norwich  without 
the  consent  of  the  owners  and  occupiers  thereof,  and  for 
the  compulsory  purchase  of  houses  and  lands.  Upon  such 
opinion  being  intimated,  certain  petitions  were  presented 
to  the  House,  praying  to  be  heard  by  counsel  against  the 
bill,  and  against  the  proposed  alterations.  The  committee 
have  therefore  thought  it  right  to  direct  the  bill  to  be  re- 
ported to  their  Lordships  in  its  present  state,  and  recom- 
mend to  their  Lordships  to  refer  the  said  bill  to  the  Stand- 
ing Order  Committee  as  an  opposed  private  bill.^' 

The  bill  was  accordingly  referred  to  the  Standing  Order 
Committee,  who  reported  as  follows : — 

«  Die  Jovis,  25  Julij,  1839. 

"The  Earl  of  Shaftesbury  reported  from  the  Lords'  Report  of  the 
Committees  appointed  to  consider  how  far  the  standing  d^'coiunittee. 
orders  of  the  House  relating  to  certain  railway  bills  and 
opposed  private  bills  have  been  complied  with  on  such  biUsj 

VOL.  IV.  E  E  i; 
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1842.  ftnd  to  report  to  the  House,  and  to  whom  was  referred  the 
bill  intituled  'An  act  for  better  paving,  lighting,  and  im* 
proving  the  city  of  Norwich  and  county  of  the  same  city/ 
and  to  whom  were  also  referred  the  report  from  the  com- 
mittee on  the  Norwich  Improvement  Bill,  and  the  petition 
of  B.  J.  Hajrvey,  &c.,  &c.,  owners  of  estates  in  the  county 
of  the  city  of  Norwich,  praying  to  be  heard  by  counsel  in 
support  of  the  said  bill,  with  leave  to  the  petitioners  to  be 
heard  by  their  agents  in  support  thereof;  That  the  com- 
mittee  had  met  and  inspected  the  said  biU,  and  had  consi- 
dered the  said  report,  and  also  the  said  petition,  and  had 
inquired  how  far  the  standing  orders  of  this  House  relat- 
ing to  matters  required  to  be  done  by  parties  promoting 
biUs  for  the  improvement  of  cities  or  towns,  previous  to 
the  second  reading  of  such  bills,  have  been  complied  with 
on  this  biU,  and  had  found  that  notice  of  the  bill  had  been 
inserted  in  the  county  newspapers  and  in  the  London 
Gasette,  and  had  been  a£Sxed  on  the  church  doors  of  the 
several  parishes  affected  by  the  bill,  within  the  period 
limited  by  the  standing  orders :  but  the  committee  found 
that  such  notices  did  not  contain  any  mention  of  the  in- 
tention of  taking  power  for  lighting  and  improving  certain 
parts  of  the  town  of  Norwich  within  the  county  of  the  city 
of  Norwich  without  the  consent  of  the  owners  and  occu- 
piers of  such  district,  and  that  powers  for  that  purpose  were 
proposed  to  be  taken  by  the  present  bill.  The  committee 
further  found  that  powers  for  the  compulsoiy  purchase  of 
houses  and  lands  are  contained  in  the  bill,  and  that  no 
application  has  been  made  to  the  owners,  lessees,  and 
occupiers  of  such  houses  and  lands  as  were  required  by  the 
standing  orders :  and  the  committee  do  not  recommend  to 
the  House  that  the  standing  orders  shoidd  in  this  case  be 
dispensed  with/' 

This  report  was  agreed  to  by  the  House,  and  the  bill 
consequently  thrown  out. 
The  following  are  the  standing  orders  with  which  it 
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BULUBR 
GiLMAN. 

1.  Notices  of 
application. 


published. 


was  Buppoaed  the  promoters  of  the  bill  in  question  had        1842. 
failed  to  comply : — 

No.  1.  '*  Tbnt  notices  shall  be  given  in  all  cases  where 
application  is  intended  to  be  made  for  a  bill  included  in 
any  of  the  three  classes  above  mentioned  "  (48). 

No.  2.  ''That  such  notices  shall  be  published  in  three  2.  Noticeitobe 
succesnve  weeks  in  the  months  of  October  and  November, 
or  either  of  them ;  and,  in  the  case  of  such  railway  biUs  as 
are  included  in  the  second  class,  in  lieu  of  those  months, 
twice  in  the  month  of  February  and  twice  in  the  month  of 
March  immediately  preceding  the  session  of  parliament  in 
which  Implication  for  the  bill  shall  be  made,  in  the  London, 
Edinburgh,  or  Dublin  Gazette,  as  the  case  may  be,  and  in 
some  one  and  the  same  newspaper  of  the  county  in  which 
the  dty,  town,  or  lands  to  which  such  bill  relates  shall  be 
situate,  or,  if  there  is  no  newspaper  published  therein, 


(48)  "  First  daas.  Bills  for  in- 
donng,  draining,  or  improTing 
lands— making,  maintaining,  or 
altering  a  cemeteiy  or  burial  ground 
— building,  enlaiging,  repairing,  or 
maintaining  achmch  or  chapel— 
paieingy  Ughtrng^  wakhmgy  eUana^ 
in^y  or  improving  cities  or  towns — 
erecting,  improving,  repairing,  main- 
taining, or  regulating  town  halls, 
market  places,  or  markets— consti- 
tuting any  local  court — the  pay- 
ment of  any  stipendiary  magistrate 
or  other  public  officer — ^relating  to 
poor-rates  or  the  maintenance  or 
employment  of  the  poor— and  bills 
for  altering  or  amending  any  act 
passed  for  any  of  the  said  purposes, 
except  such  bills  as  are  included  in 
the  third  class  of  bills. 

**  Second  class.  Bills  for  making, 
maintaining,  varying,  extending,  or 
enlaiging  any  bridge,  turnpike- 
road,  cut,  canal,  resenrolr,  aque- 

E  E 


duct,  waterwork,  navigation,  tunnel, 
archway,  railway,  pier,  port,  har- 
bour, ferry,  and  dock — and  bills 
for  altering  and  amending  any  act 
passed  for  any  of  the  said  purposes, 
except  sach  bUls  as  ara  included  in 
the  third  class  of  bills. 

"Third  class.  Bills  relating  to 
county-rates,  gaols,  or  houses  of 
correction,  or  for  confirming,  pro- 
longing the  term  of,  or  transferring 
letters  patent,  or  for  incorporating 
or  giving  any  power  not  authorizing 
any  work  to  any  company,  or  con- 
ferring powers  to  sue  and  be  sued 
—and  bills  to  alter  or  amend  any 
act  passed  for  any  of  the  said  pur- 
poses—  and  bilb  to  continue  or 
amend  any  former  act  passed  for 
any  of  the  purposes  included  in  the 
two  preceding  clauses,  where  no 
further  work  than  such  as  was  au- 
thorised by  any  former  act  is  pro- 
posed to  be  made." 
e2 
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BuLMsm 

V. 
GlUfAN. 

8.  Intention  to 
levy  or  alter 
tolU  to  be 
stated. 

4.  Application 
to  be  made  to 
owners,  lessees, 
and  occupiers, 
and  lisu  made 
of  assenu, 
dissents,  and 
neuters. 


Notices  to  be 
affixed  on 
church  doors. 


then  in  the  newspaper  of  some  connty  adjoining  or  near 
thereto/' 

No.  8.  ''  That,  if  it  be  the  intention  of  the  parties  apply- 
ing for  a  bill  to  levy  any  tolls,  rates,  or  duties,  or  to  alter 
any  existing  tolls,  rates,  or  duties,  the  notices  shall  specify 
such  intention.'' 

No.  4.  "  That,  on  or  before  the  81st  day  of  December 
immediately  preceding  the  application  for  a  biU  by  which 
any  lands  or  houses  are  intended  to  be  taken,  or  an  exten- 
sion of  time  granted  by  any  former  act  for  that  purpose  is 
sought  for,  application  in  writing  (and  in  cases  of  bills 
included  in  the  second  class,  in  the  form  (49)  set  forth  in 
the  appendix,  marked  A.)  be  made  to  the  owners  or  re- 
puted owners,  lessees  or  reputed  lessees,  and  occupiers, 
either  by  delivering  the  same  personally,  or  by  leaying  the 
same  at  their  usual  place  of  abode,  or,  in  their  absence 
from  the  United  Kingdom,  with  their  agents  respectiYely ; 
and  that  separate  lists  be  made  of  such  owners,  lessees, 
and  occupiers,  distinguishing  which  of  them  have  assented, 
dissented,  or  are  neuter  in  respect  thereto." 

''That  notices  shall  also  be  affixed  to  the  outer  church 
doors  oi  every  parish  to  which  they  [i.  e.  bills  of  the  first 
class]  specially  relate,  for  three  successive  Sundays  in  the 
ssdd  months  of  October  and  November,  or  either  of 
them."  (60) 

The  clause  of  the  bill  that  was  relied  on  as  giving  the 


(49)  The  form  of  notice  given 
in  the  appendix,  here  refexred  to, 
etateiy  amongit  other  things,  **  that 
the  property  mentioned  in  the  an- 
nexed schedule,  or  tome  part  there- 
of, in  which  we  underrtand  yon  are 
Interested  as  therein  stated,  will  be 
required  for  the  puiposes  of  the 
•said  undertaking,  according  to  the 
line  as  at  present  laid  out,  or  may 
be  required  to  be  taken,  under  the 


usual  powers  of  deviation  to  the 

extent  of yards  on  either  side 

of  the  said  line,  which  will  be 
applied  for  in  the  said  act^  and  wiQ 
be  passed  through  in  the  manner 
mentioned  in  such  schedule." 

(50)  See  Lake  v.  King,  1  Wms. 
Saund.  133,  where  it  is  said,  that, 
"  of  the  order  of  proceedings  of 
parliament  and  their  committees 
the  court  will  take  judicial  notice." 


L 
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commissionen  power  to  take  lands^  and  so  bringing  the 
1)ill  within  the  standing  orders  (more  especially  the  4th) 
above  referred  to.  was  the  86th.  which  was  as  follows : —  v. 

GiLlfAK. 

"And  be  it  further  enacted^  that,  for  the  purpose  of  g  gg^  qq^[ 
making  the  narrow  parts  of  the  squares,  crescents,  ter*  »>wjonc«  may 
races,  roads,  streets,  lanes,  ways,  passages,  and  places,  &c.,  for  widen, 
safe  and  commodious  lor  carriages  and  passengers,  and  for  °*^  ■*!""*•» 
opening  proper  communications  between  any  of  the  said 
squares,  crescents,  terraces,  roads,  streets,  lanes,  ways, 
passages,  and  places,  or  any  of  them,  and  for  stopping  up 
unnecessary  communications  between  any  of  the  said 
squares,  crescents,  terraces,  roads,  streets,  lanes,  ways, 
passages,  places,  or  any  of  them,  and  for  altering  or 
widening  any  road  or  roads  within  the  said  city,  or  within 
such  parts  of  the  said  county  of  the  said  city  as  shall  for 
the  time  being  be  under  the  goyemment  and  management 
of  the  said  commissioners,  for  the  purpose  of  paving  and 
otherwise  improving  the  same  as  aforesaid,  or  for  alter- 
ing, widening,  and  improving  the  present  communications 
between  the  said  squares,  crescents,  terraces,  roads,  streets, 
lanes,  ways,  passages,  and  places,  or  any  of  them,  and  for 
otherwise  improving  the  said  city,  and  the  aforesaid  parts 
of  the  said  county,  it  shall  be  lawful  for  the  commissioners 
to  treat  and  agree  with  such  person  or  persons,  or  body  or 
bodies  politic  or  corporate,  spiritual  or  lay,  respectively,  as 
shall  be  or  be  deemed  to  be  owner  or  owners  of  or  inter- 
ested in  any  houses,  buildings,  erections,  projections, 
encroachments,  lands,  tenements,  or  hereditaments  within 
the  said  city  and  the  aforesaid  parts  of  the  said  county,  as 
they  the  said  commissioners  shall  think  right  and  proper 
to  be  taken  or  used  for  the  purpose  of  making  such 
improvement,  for  the  absolute  purchase  thereof  respec* 
tively,  or  for  any  damage  to  be  sustained  by  the  proprie- 
tors thereof  in  effecting  such  improvement:  Provided 
always  that  nothing  in  this  act  contained  shall  authorize 
and  impower  the  said  commissioners  to  take  or  use  any 
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house^  building,  land,  tenementj  or  hereditament,  without 
having  prerioualy  obtained  the  consent  of  the  owner  or 
proprietor  thereo£'' 

The  bill  also  contained  clauses  for  ascertaining  the  amount 
of  purchase  money  or  compensation  by  the  verdict  of  a 
jury  in  case  the  commissioners  and  the  owners  should  be 
unable  to  agree ;  and  also  enabling  the  commissioners  to 
levy  rates  on  the  inhabitants  of  the  new  district. 

The  sum  sought  to  be  recovered  in  this  action  was 
543/.  Os,  7d.g  the  balance  (after  credit  given  for  certain 
payments  on  account)  of  costs  out  of  pocket,  which  it  had 
been  agreed  should  alone  be  charged  in  the  event  of  the 
bill  not  passing.  The  bill  had  been  taxed  by  the  proper 
taxing  officer  of  the  House,  and  the  Speaker's  certificate 
obtained  pursuant  to  the  statute  6  Geo.  4,  c.  123,  s.  I  (51). 


(51)  Which  enacts,  ''that,  if 
any  petitioner  or  petitionerB  for  a 
private  bill  brought  into  the  Com* 
mom  Hoiue  of  Parliament,  or  the 
agent  or  agents  of  any  such  peti- 
tioner or  petitioners,  shall  make 
application  to  the  Speaker  of  the 
House  of  Commons,  complaining  of 
the  amount  of  the  costs  and  ex- 
penses charged  by  any  parliamen- 
tary agent  or  solicitor,  or  oiher  per- 
son employed  in  soliciting  any  such 
private  bill,  or  in  procuring  the 
same,  or  in  complying  with  the 
standing  orders  relative  thereto^  on 
behalf  of  any  such  petitioner ;  or, 
if  any  parliamentary  sgent  or  soli- 
citor, or  other  person  employed  in 
soliciting  any  such  private  bill,  or 
in  preparing  the  same,  or  in  com- 
plying with  the  standing  orders 
relative  thereto,  shall  make  appli- 
cation to  the  Speaker,  complaining 
that  he  is  aggrieved  by  the  non- 
payment of  the  costs  and  expenses 


charged  by  him  in  respect  of  any 
such  private  bill,  it  shall  be  lawlbl 
for  the  Speaker,  upon  receiving  any 
such  application,  and  the  Speaker 
is  hereby  authorised  and  required, 
to  direct  that  such  costs  and  ex- 
penses, BO  fiv  as  the  same  shaU 
relate  to  the  House  of  Commons, 
shall  be  taxed  by  such  person  or 
persons  as  the  Speaker  shaU  think 
proper  to  appoint ;  and  it  shall  be 
lawful  for  any  person  or  persons  so 
appointed  for  the  taxing  of  such 
costs  and  expenses,  and  he  and 
they  is  and  are  hereby  required  to 
tax  the  same,  and  to  report  to  the 
Speaker  the  amount  of  such  costs 
and  expenses  which  such  penon  or 
persons  shall  think  fit  to  be  allowed 
upon  and  after  sueh  taxation;  and 
the  Speaker  shall,  upon  application, 
deliver  to  the  person  or  persons 
concerned  therein  and  requiring  the 
same,  a  certificate,  signed  by  him- 
self, expressing  the  amount  of  the 
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On  the  part  of  the  defendants  it  was  contended  that  the 
plaintiffs  were  not  entitled  to  recover^  inasmnch  as  they 
had  been  gnilly  of  gross  negligence  in  omitting  to  comply 
with  the  standing  orders^  and  their  services  had  in  con- 
sequence been  wholly  fruitless :  and  reference  was  made  to 
the  case  oiHuntley  v.  Bulwer,  8  Scott,  825«  6New  Cases,  111, 
where  the  plaintiff,  an  attorney,  employed  to  prosecute  an 
appeal  against  an  order  for  the  removal  of  a  pauper,  hav* 
ing  permitted  the  neopt  sessions  to  pass  without  causing 
the  appeal  to  be  entered  and  respited,  and  failed  to  comply 
with  the  directions  of  the  81st  section  of  the  4  &  6  Will.  4, 
c.  76,  as  to  the  notice  and  statement  of  the  grounds  of 
appeal,  and  the  justices  at  a  subsequent  sessions  having  in 
consequence  refused  to  entertain  the  appeal — this  court 
held  that  the  attorney  could  not  maintain  an  action  for  his 
costs. 

For  the  plaintiffs  it  was  insisted  that  the  standing  orders 


1842. 


ooite  aod  ezpenies  allowed  in  and 
by  Each  report;  and  it  shall  be 
lawful  for  the  person  or  persons  so 
appointed  to  tax  such  costs  and 
expenses,  and  he  and  they  is  and 
are  hereby  authorised  respectiTely, 
to  demand  and  receive  for  such  tax- 
ation and  report  such  fees  as  shall 
be  from  time  to  time  fixed  by  any 
resolution  of  the  House  of  Com- 
mons, and  for  that  purpose  to 
charge  the  amount  of  such  fees  at 
the  foot  of  such  report,  either 
against  the  party  applying  for  such 
taxation,  or  against  any  party  com- 
plained of,  or  in  such  proportions 
against  each  of  such  parties  as  such 
person  or  persons  so  taxing  such 
costs  may  think  fit ;  and  such  cer- 
tificate, so  signed  by  the  Speaker, 
shall  be  conclusive  evidence  of  all 
demands  therein  certified^  and  the 
party  claiming  under  the  same  shall 
(upon  receiving  the  amount  so  cer- 
tified) give  a  receipt  at  the  foot  of 


such  certificate,  and  such  receipt 
shall  be  sufficient  dischaige  for 
such  costs  and  expenses." 

And  the  2nd  section  enacts, 
"that,  if  any  petitioner,  agent,  or 
other  person  liable  to  the  payment 
of  such  costs  and  expenses,  shall 
refuse  to  pay  the  amount  so  certified 
by  the  Speaker  in  any  action  which 
shall  be  commenced  for  the  reco- 
very of  such  costs  and  expenses, 
such  certificate  so  signed  by  the 
Speaker  as  aforesaid  shall  have  the 
force  and  efiVct  of  a  warrant  to  con- 
fess judgment,  and  the  court  in 
which  such  action  shall  be  com- 
menced, shall,  upon  motion  and 
production  of  such  certificate,  order 
judgment  to  be  entered  up  for 
the  sum  specified  in  such  certifi- 
cate, in  like  manner  as  if  the  de- 
fendant or  defendants  in  any  such 
action  had  signed  a  warrant  to  con- 
fess judgment  in  sueh  action  to 
that  amount." 
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had  (notwithstanding  the  committee^s  report  to  the  con- 
trary) been  in  all  respects  duly  complied  with;  for  that,  as 
the  bill  contained  no  provUion  empowering  the  commissionert 
Bamming  up.  ^^  ^^^  specific  houses  or  lands,  there  were  no  persons  to 
whom  application  could  be  made  for  their  assent  to  or  dis- 
sent from  the  proposed  measure. 

The  Lord  Chief  Justice — after  reading  the  report  of  the 
Standing  Order  Committee,  ante,  p.  785,  and  the  order 
No.  4,  ante,  p.  788 — said :  It  is  obvious,  that,  wherever 
any  specific  lands  or  houses  are  intended  to  be  taken,  this 
standing  order  will  apply,  as  well  to  bills  included  in 
the  first  class  as  to  those  included  in  the  second  class :  and 
therefore,  when  it  is  known  that  particular  lands  or  houses 
will  be  required,  application  can  be  made  to  the  owners, 
lessees,  and  occupiers  for  their  assent ;  and  an  omission  so 
to  apply  would  be  a  culpable  disregard  of  the  standing 
orders,  which  would  amount  to  gross  negligence.  But 
this  bill  does  not  contemplate  the  taking  of  any  specific 
lands:  and  I  entertain  considerable  doubt  whether  the 
standing  order  is  applicable  to  such  a  case.  Were  the 
promoters  of  the  bill  to  make  application  to  every  propri- 
etor or  occupier  whose  land  might  by  possibility  be  at  any 
distance  of  time  required  for  the  purposes  of  the  act? 
[His  lordship  read  the  86th  section,  and  proceeded:] 
There  is  no  intimation  here  of  any  intention  to  take  any 
compulsory  power:  there  must  in  this  respect  be  some 
mistake  in  the  report.  At  all  events,  I  cannot  help  think- 
ing that  there  is  too  much  ground  for  doubt,  to  charge  the 
plaintifis  with  gross  negligence.  Then,  with  respect  to  the 
other  ground  of  objection  taken  by  the  committee — ^that 
the  notice  did  not  contain  any  mention  of  the  intention  of 
taking  powers  for  lighting  and  improving  certain  parts  of 
the  town  of  Norwich  within  the  county  of  the  city  of  Nor- 
wich, without  the  consent  of  the  owners  and  occupiers  of 
such  district,  and  that  powers  for  that  purpose  were  pro- 
posed to  be  taken  by  the  bill.  What  is  virtually  meant  by 
that,  as  it  seems  to  me,  is,  that  there  has  been  no  notice  of 
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an  intention  to  insert  in  the  bill  compnlsoiy  clauses  as  to  1842. 
the  levying  of  rates  upon  the  inhabitants  of  the  extended 
district  which  the  bill  was  to  over-ride.  The  objection 
must,  I  think,  be  considered  as  if  this  were  substantiaQy  a 
new  bill.  The  standing  orders  give  no  particular  form  of 
notice.  The  question  therefore  is,  whether  the  notice  that 
was  given  is  to  a  fair  and  reasonable  intent  a  compliance 
with  the  standing  order.  [His  lordship  read  the  notice — 
ante,  p.  783].  The  point  for  your  consideration  on  this 
part  of  the  case,  is,  whether,  reading  this  notice,  you  would 
understand  it  as  conveying  an  intimation  of  intention  to 
take  power  to  levy  rates  upon  the  inhabitants  of  the  new 
district.  And  his  lordship  left  it  to  the  juiy,  upon  the 
whole  facts  proved  before  them,  to  say  whether  or  not  the 
defence  of  gross  negligence  in  the  conduct  of  the  business 
in  respect  of  which  the  action  was  brought,  had  been  made 
out  to  their  satisfaction. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the 
amount  of  the  balance  claimed. 

Channell,  Serjeant,  in  Hilary  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Bompas,  Serjeant  {S.  Martin  and  Addison  were  with 
him),  now  shewed  cause. — It  not  being  within  the  con- 
templation of  the  bill  to  take  any  specific  lands  or  houses, 
the  standing  order  No.  4.  clearly  was  not  applicable.  There 
was  no  person  to  whom  notice  could  be  given  or  who  could 
be  required  to  assent.  If  the  argument  on  the  part  of  the 
defendants  be  correct,  it  would  be  necessary  to  make  ap- 
plication to,  and  to  schedule  every  owner,  lessee,  and  oc- 
cupier within  the  county  of  the  city  to  which  the  new 
provisions  were  to  extend. 

Channell,  Serjeant,  in  support  of  the  rule. — The  objec- 
tion to  the  direction  of  his  lordship  relates  only  to  the 
4th  section  of  the  standing  orders.    The  question  raised  at 
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1842.  the  trial  as  to  the  8rd  section  was  properly  left  to  the  jury, 
and  is  finally  disposed  of  by  their  verdict :  but  that  which 
related  to  the  alleged  non-oompliance  with  the  4th  section^ 
went  to  the  jmy  so  fettered  with  the  strong  and  (as  it  is 
conceiTed)  erroneous  opinion  of  his  lordship,  that  they  can- 
not be  supposed  to  have  exercised  their  discretion  upon  it. 
One  of  the  objects  of  the  bill  being  to  give  the  commis- 
sioners compulsoiy  powers  over  a  district  to  which  the 
former  act  did  not  extend.  The  bill  proposes  to  take,  not 
any  specific  lands,  but  any  lands  within  the  new  district 
not  protected  by  the  proviso  at  the  end  of  section  86.  The 
plaintiffs  were  bound  to  bring  to  the  task  they  had  under- 
taken a  £air  and  reasonable  amount  of  skill :  and  this  they 
cannot  be  said  to  have  done,  seeing  that  the  language  of 
the  standing  orders  is  express,  that,  in  the  case  of  bills  of 
the  description  of  the  bill  in  question,  oerfcain  prelimi- 
naries shall  be  observed.  [Erskine,  J. — ^What  were  the 
owners  and  occupiers  to  be  required  to  assent  to  or  dissent 
from?]  The  general  power  given  by  s.  86.  lErskine,^, — 
The  Lord  Chief  Justice  in  his  summing  up  does  not  seem 
to  have  rukd  the  point  against  you :  he  merely  says  that 
he  thinks  there  is  too  much  ground  for  doubt  to  chai^ 
the  plaintiffs  with  gross  negligence.]  His  lordship  ex- 
pressed so  strong  and  decided  an  opinion  as  to  leave  in 
effect  nothing  for  the  jury  to  consider. 

CoLTMAN,  J. — ^No  doubt  the  case  was  presented  by  the 
Lord  Chief  Justice  to  the  jury  accompanied  with  a  strong 
intimation  of  opinion ;  but  this  was  no  more  than  his  lord- 
ship was  called  upon  and  boimd  to  give ;  and,  if  the  cause 
were  to  be  tried  again,  the  same  observations  would  un- 
questionably be  repeated.  I  think  there  is  still  so  much 
doubt,  that,  even  assuming  that  there  has  been  a  nustake, 
it  is  not  such  as  to  render  the  plaintiffs  obnoxious  to  the 
charge  of  gross  negligence. 

Erskine,  J.— I  am  of  the  same  opinion.    The  Lord 


SASTER  TERMj  5  YICTORIA.  795 

Chief  Justice  was  bound  to  tell  the  jury  what  was  his  1842. 
opinion  as  to  the  application  of  the  standing  oider  to  this 
bill.  He  thought  the  matter  extremely  doubtful^  and 
therefore  he  told  them  it  was  too  doubtful  a  point  upon 
which  to  charge  the  plaintiffs  with  gross  negligence.  It 
is  not  necessary  for  ua  to  say  whether  or  not  the  standing 
order  referred  to  did  properly  apply  to  this  case:  it  is 
enough  to  adopt  the  words  of  his  lordshipj  and  to  say^  aa 
he  said  at  the  trial,  that  the  matter  is  too  doubtful  to  jus* 
tify  a  verdict  charging  the  plaintiffs  with  having  been 
guilty  of  gross  negligence.  Indeed,  if  the  jury  had  found 
the  other  way,  I  am  of  opinion  that  the  cause  would  have 
been  sent  down  to  a  new  trial  as  for  a  verdict  against 
evidence. 

CaBsswELL,  J. — ^I  am  of  the  same  opinion.  There  are 
two  descriptions  of  negligence  which  may  deprive  an  at* 
tomey  of  the  right  to  maintain  an  action  for  his  costs,  viz. 
negligence  in  fact,  and  that  which  may  be  termed  negli- 
gence in  law.  The  law  considers  the  absence  of  a  fair  and 
reasonable  degree  of  skill  aa  amounting  to  gross  negli- 
gence. But  no  such  complaint  can  be  made  where  the 
point  is  one  upon  which  persons  of  competent  skill  may 
fairly  entertain  doubt.  The  Lord  Chief  Justice  was  bound 
to  tell  the  jury  whether  in  his  opinion  the  construction  of 
the  standing  orders  was  clear  and  unembarrassed,  or  whe« 
ther  it  was  so  doubtful  that  a  misapprehension  of  it  would 
not  render  the  plaintiffs  liable  to  a  charge  of  negligence 
and  unskilfiilness.  It  is  not  necessary  to  go  so  £Eur  aa  to 
say  that  the  committee  of  the  House  of  Lords  came  to  an 
erroneous  conclusion  on  the  point:  it  is  enough  to  say 
that  I  participate  in  all  the  doubts  expressed  by  the  Lord 
Chief  Justice  at  the  trial. 

TxNDAL,  C.  J.,  gave  no  opinion. 

Rule  discharged.    . 
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1842. 

Wedneiday, 

AprU  mh.  Claridge  v.  M'Kbnzie. 

Payment  of  X  HIS  was  an  action  of  trespass  for  breaking  and  entering 
Meipr«Ii*'*"  the  dweIling*hou8e  of  the  plaintiff,  and  carrying  away  and 
agreementwith,  converting  Certain  goods  of  the  plaintiff.    The  declaration 

one  who  claima  o  o  x- 

to  be  landlord,  contained  two  counts — the  first,  for  a  trespass  alleged  to 

ciudeThe^te-  havc  been  committed  on  the  2nd  July,  1840 — the  second, 

terwa^^how-  *^^^  *  trespass  alleged  to  have  been  committed  on  the  8rd 

ing  that  the  October  in  the  same  year. 

|Murty  claiming 

had  no  title,  Plea,  not  guilty,  ''  by  statute''  [II  Oeo.  2,  c.  19,  s.  21.] 

^yment  o/  ^^^  causc  was  tried  before  Tindal,  C.  J.,  and  a  special 

Ted*'  em  wM    J™T^'  *^  ^^  sittings  at  Westminster  after  last  Michaelmas 
induced  by        Term.    The  facts  were 'as  follow: — ^The  trespasses  com- 
Uon  or  made      plaiucd  of  in  the  declaration  were  committed  under  colour 
— Ae  tMian?*    of  two  Several  distresses  for  rent  claimed  to  be  due  from 
"*!rf  **h"*i**^"  the  plaintiff  to  the  defendant  in  respect  of  certain  premises 
into  possesion   situate  iu  High  Street,  St.  Mary-le-bone — ^the  first  being 
ant.    ^    ^      for  35/.,  a  year's  rent  alleged  to  have  become  due  at  Mid- 
summer, 1840 — ^the  second,  for  8/.  I5«.,  a  quarter's  rent 
alleged  to  have  become  due  at  Michaelmas,  1840.    These 
several  sums  were  paid  under  protest. 
Ground  land-         On  the  part  of  the  plaintiff,  a  great  deal  of  documentary 
and  other  evidence  was  produced,  whence  it  appeared,  that. 
Building-lease    ou  the  18th  July,  1740,  Johu  Vemey,  Robert  Harley,  and 
18,  n40.    **  ^  James  West,  as  trustees  for  the  then  Earl  and  Countess  of 
Oxford  and  Mortimer,  and  the  Earl  and  Countess,  demised 
to  one  John  Payne,  a  piece  of  ground  (comprising  the  pre- 
mises in  question),  fi:>r  the  term  of  ninety-nine  years  com- 
mencing at  Lady-Day  (old  style — 6th  April),  1740,  at  the 
yearly  rent  of  6/. ;  and  that  his  Ghrace,  the  present  Duke 
of  Portland,  was  entitled  to  the  reversion. 

On  the  part  of  the  defendant,  it  was  objected  that  this 
evidence  of  the  title  of  the  Duke  of  Portland  was  wholly 
irrelevant,  and  calculated  only  to  mislead  the  jury  and  to 
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distract  their  attention  firom  that  which  was  the  real 
question  at  issue  between  these  parties;  and  that^  if  the 
Duke  had  the  title  suggested^  the  proper  and  the  only 
course  for  him  to  pursue^  was,  to  bring  an  action  of  eject- 
ment, in  which  that  title  might  be  conveniently  and  fairly 
contested.  The  objection,  however,  was  overruled  and  the 
evidence  received.     The  Duke's  title  was  not  denied. 

Payne  mortgaged  the  premises  granted  to  him  by  the 
lease  of  the  18th  July,  1740,  to  one  John  Hatch,  and 
died,  having  by  his  will  bequeathed  his  interest  therein 
to  his  daughter  Jane  Saunders,  whom  he  appointed  his 
executrix.  On  the  23rd  June,  1762,  Mrs.  Saunders  and  June,  23, 
the  widow  and  legal  representative  of  Hatch,  the  mort-  uasc  to  Pitted' 
gagee,  underleased  a  portion  (comprising  the  site  of  the 
house  now  in  question)  of  the  premises  demised  to  Payne 
by  the  lease  of  the  18th  July,  1740,  to  one  Thomas 
Pitts,  for  the  term  of  seventy-six  years  from  Midsummer 
Day  (new  style)  1762,  at  the  yearly  rent  of  4Z.  Hatch's 
mortgage  was  afterwards  paid  off  by  Mrs.  Saunders,  to 
whom  the  premises  were  re-conveyed  by  assignment  of  the 
26th  February,  1778 ;  and  she  by  her  will,  dated  the  8th 
February,  1778,  bequeathed  this  property  to  her  sister 
Sarah,  the  wife  of  Robert  Nisbet,  for  life,  then  to  her  hus- 
band, for  life,  if  he  survived  her,  and,  after  the  death  of 
the  survivor,  to  Charlotte  Scott,  widow,  daughter  of  Bobert 
and  Sarah  Nisbet,  absolutely;  and  she  appointed  Mrs. 
Nisbet  her  executrix.  Mrs.  Scott  afterwards  married  one 
George  Abraham.  Mrs.  Nisbet  (who  survived  her  hus- 
band) and  Abraham  and  his  wife,  by  indenture  of  the 
28th  November,  1789,  mortgaged  to  one  Edmund  Woods 
^'  all  the  premises  comprised  in  the  lease  of  the  18th  July, 
1740,  from  Vemey  and  others  to  Payne,  except  thai  pari 
demued  to  PUts  by  the  indenture  of  the  29rdJune,  1762. 
Abraham  died  in  the  lifetime  of  Mrs.  Nisbet,  and  his 
widow  afterwards  married  one  Billing.  The  premises  com- 
prised  in  the  mortgage  to  Woods  were  afterwards,  viz.  on 
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1842.  the  26tb  Felmiary^  1800^  aatigned  by  tlie  parties  wlio  re- 
presented the  mortgagee,  together  with  Mr.  and  Mrs.  Bil- 
ling, to  Mr.  Sampson  Hanbnrjr,  the  brewer;  and  in  1815, 
Billing  having  become  bankrupt,  his  assignees  sold  and 
assigned  to  Mr.  Hanbnrjr  that  portion  of  the  premises 
comprised  in  the  underlease  to  Pitts  for  the  whole  term 
granted  bj  the  lease  to  Payne :  so  that  Mr.  Hanbmy  be- 
came entitled  to  the  whole  of  the  premises  comprised  in 
the  original  lease  of  the  18th  July,  1740,  snbject  to  the 
interest  carved  out  to  Pitts  by  the  underlease  of  the  38rd 
June,  1762. 
TiUe  of  de-  On  the  2nd  March,  1810,  one  Daniel  M'Kenne,  the 

^' fiither  of  the  defendant  (to  whom  the  term  granted  to  Pitts 
by  the  lease  of  the  28rd  June,  1762,  from  Jane  Saunders 
and  Mrs.  Hatch,  had  come  by  assignment),  entered  into 
the  following  agreement  with  one  Edward  Tilbury : — 
Agreement  of        ''  Memorandum  of  an  agreement  made  this  2nd  March, 
M*i^sieand'  1810,  between  Daniel  M'Eenrie  and  Edward  'Glbury, 
Tilbury.  wituesseth,  that,  for  and  in  consideration  of  the  sum  of 

602.  to  be  paid  to  him  the  said  Daniel  M'Kenxie,  he  doth 
hereby  agree  to  grant  unto  the  said  Edward  Tilbury  a  lease 
of  certain  premises  situate  in  High  Street,  in  the  pariah  of 
St.  Mary-Ie-bone  and  county  of  Middlesex,  and  now  in  the 
tenure  or  occupation  of  Mr.  Bichard  Crundale,>br  iheJM 
term  vuno  to  came  and  unexpired  of  the  original  leaee  wow  in 
his  poeeeesian  (rabject  only  to  such  covenants  on  the  part 
of  the  lessee  as  are  therein  contained),  at  the  yearly  rent 
or  sum  of  28/.,  to  commence  at  Lady-Day  n^ct:  102.  to  be 
paid  as  deposit  on  signing  this  agreement,  and  the  re- 
mainder {40L)  on  executing  the  lease  hereby  intended  to 
be  granted ;  the  expense  of  which  is  to  be  paid  equally  by 
the  parties  hereto.'' 
Anignment  Pursuant  to  this  agreement  a  lease  was  afterwards,  vis. 

^TriiblirVr'^^  on  the  26th  March,  1810,  granted  by  Daniel  M'Kenzie  to 
Man^h  86tii«      Tilbury,  of  the  premises  demised  by  the  lease  to  Pitta,  for 
twenty-eight  years  and  a  quarter  from  the  25th  March, 
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1810;  which  leoie  would  coMequenily  esepire  on  the  same  1842. 
day  thai  the  lease  to  PUte  expired.  The  rent  reserved  by 
this  lease  (SM.  per  annom)  was  paid  to  Daniel  M'Kenzie 
during  his  lifetime^  and^  after  his  decease^  to  his  widow, 
and  then  to  the  defendant^  his  daughter,  down  to  Mid- 
summer, 1888. 

About  the  year  1814,  the  plaintiff  became  tenant  to  Plaintiff  enter- 
Tilbury  of  the  premises  now  in  question  (being  part  of  Tilbury!**"^  '^ 
those  assigned  to  him  by  Daniel  M'Kenzie),  at  the  yearly 
rent  of  42/.    After  the  expiration  of  Tilbury's  term,  viz.  Payment  of 
from  Midsummer,  1888,  down  to  Lady-Day,  1889,  the  ™|  ^^  ^*«^''<>- 
rent  was  demanded  of  the  plaintiff  by,  and  paid  by  him  to, 
the  defendant,  without  objection. 

Shortly  after  Midsummer,  1889,  the  defendant  claimed  Action  of  re. 
from  the  plaintiff  a  quarter's  rent,  and,  on  his  refrual  to  pay  ^  ^^'"' 
it,  distrained.    The  plaintiff  replevied,  and  was  ultimately 
nonsuited,  and  paid  the  rent  and  costs  of  the  action  (52). 
Subsequently  the  two  distresses  in  respect  of  which  this 
action  was  brought  were  levied,  as  before  stated. 

A  witness  named  Richards,  who  was  called  on  the  part  Evidence  of 
from  the  defendant,  stated,  that,  about  three  weeks  or  a  ^^"^  ^^  '^ 
month  after  Midsummer,  1888,hewasat  the  shop  of  the  de- 
fendant, in  Brokers'  Alley,  Drury  Lane,  when  the  plaintiff 
came  in,  and,  addressing  himself  to  the  defendant,  said — 
''  I  have  made  up  my  mind  about  taking  the  house  No.  51, 
High  Street,  Mary-le-bone,  at  852.  a  year;  although  I 
used  to  pay  Mr.  Tilbury  42/. ; "  and  that  it  was  on  that 
occasion  agreed  between  them  that  the  plaintiff  should 
become  tenant  from  year  to  year  to  the  defendant  at  the 
rent  mentioned. 

For  the  defendant  it  was  submitted,  that  the  plaintiff  Argument  for 
having,  with  ftdl  knowledge  of  her  alleged  want  of  title,     *  *  ^^  ■°*- 

(52)  The  nonsuit  proceeded  on  1810,  between  Daniel  M'Kenzie, 

the  ground  of  the  plaintiff's  being  the  father  of  the  defendant,  and 

unprepared  at  the  trial  to  prove  Tilbuiy,  inasmuch  as  it  was  not 

the  agreement  of  the  2nd  March,  then  stamped. 
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1842.        paid  rent  to  the  defendant  since  the  expiration  of  Tilbury's 
term,  having  submitted  to  the  nonsuit  in  the  action  of 
replevin  brought  by  him  in  respect  of  the  distress  for  the 
quarter's  rent  claimed  by  the  defendant  at  Midsummer, 
1839,  instead  of  applying  to  the  court,  as  he  might  have 
done,  for  a  new  trial,   and  having  entered  into  an  ex^ 
press  agreement  to  become  tenant  to  her,  it  was  not  compe- 
tent to  him  afterwards  to  turn  round  and  deny  her  title,  and 
set  up  that  of  the  Duke  of  Portland  as  superior  landlord; 
and  that,  at  all  events,  trespass  was  not  the  form  of  action 
in  which  such  title  ought  to  be  permitted  to  be  put  in  issue. 
On  the  part  of  the  plaintiff  it  was  insisted,  that,  though 
true  it  was  that  the  plaintiff,  having  paid  rent  to  her 
would,  had  he  been  originally  let  into  possession  of  thepre-^ 
mises  in  question  under  Miss  M^Kenzie,  have  been  estopped 
from  contesting  her  title,  otherwise  than  by  shewing  it  to 
be  gone  by  effluxion  of  time  or  the  like ;  yet,  that,  inasmuch 
as  he  did  not  originally  derive  his  possession  under  her, 
that  rule  of  law  did  not  apply,  and  it  was  competent  to  him, 
notwithstanding  he  might  even  have  entered  into  an  ex- 
press contract  of  tenancy  with  her,  to  shew  that  any 
attornment  he  might  have  made  to  her  was  induced  by 
misrepresentation  or  made  under  mistake :  and  the  case  of 
Fenner  y.  Di^lock,  9  Moore,  38,  2  Bing.  10,  was  cited. 
Summing  up.         The  Lord  Chief  Justice  told  the  jury,  that,  upon  the 
uncontradicted  evidence  offered  on  the  part  of  the  plaintiff, 
the  premises  clearly  belonged  to  the  Duke  of  Portland  from 
the  expiration  of  the  lease  to  Payne  of  the  18th  July,  1 740, 
viz.  the  6th  April,  1889,  and  that  the  main  question  was 
whether  or  not  the  plaintiff,  under  the  peculiar  circum* 
stances  of  the  case,  was  in  a  condition  to  oppose  the 
undoubted  title  of  his  Grace  to  the  spurious  title  of  the 
defendant ;  that  the  general  rule  of  law  was  that  a  tenant 
is  estopped  from  denying  the  title  of  the  landlord  under 
whom  he  has  been  let  into  possession  or  whose  title  he  has 
recognized  and  acknowledged;  that,  if  the  jury  were  of 
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opinion  that  fhe  plaintiff  hnd^  after  the  determination  of  1812. 
the  title  under  which  Tilbury  held  the  premises,  remained 
in  possession  under  a  new  contract  of  tenancy  entered  into 
with  the  defendant  with  full  knowledge  of  all  the  circum* 
stances,  and  in  the  absence  of  mistake  on  his  part  or  of  mis« 
representation  or  wilful  suppression  of  facts  on  hers — ^mak-^ 
ing  his  election  between  two  rival  and  conflicting  claims — 
the  plaintiff  would  be  estopped  firom  denying  the  title  under 
which  he  so  elected  to  hold,  and  they  must  find  for  the 
defendant :  but  that,  if,  on  the  other  hand,  they  were  not 
satisfied  that  there  was  this  new  taking,  or  any  intentional 
acknowledgment  by  the  plaintiff  of  a  holding  under  the 
defendant,  the  plaintiff  was  at  liberty  to  shew  the  true 
state  of  the  case,  and  their  verdict  must  be  for  the  plaintiff: 
and,  finally,  his  lordship  left  two  questions  to  the  jury— 
first,  whether,  at  the  respective  times  of  the  distresses 
complained  of,  the  plaintiff  was  in  possession  of  the  pre* 
mises  as  tenant  to  the  defendant  under  a  new  contract — 
secondly,  whether,  assuming  that  such  new  contract  had 
been  entered  into,  the  plaintiff  was  induced  to  enter  into 
it  by  the  misrepresentation  of  the  defendant  or  by  mistake 
on  his  own  part. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
47/.  19^.,  being  the  amount  of  the  rent  paid  under  the  two 
distresses,  and  the  expenses  thereof. 

Shee,  Serjeant,  in  Hilary  Term  last,  moved  for  a  new 
trial,  on  the  grounds  that  the  evidence  touching  the  title  of 
the  Duke  of  Portland  was  irrelevant,  and  improperly  re- 
ceived, and  that  the  verdict  was  against  the  weight  of  evi- 
dence and  contrary  to  the  direction  of  the  Lord  Chief 
Justice. — ^The  learned  Serjeant  repeated  the  arguments 
that  were  urged  by  him  at  the  trial,  and  referred  to  the 
language  of  Bayley,  J.,  in  Cornish  v.  SeareU,  8  B.  &  C.  471, 
1  M.  &  R.  708,  where  that  learned  judge  observed :  '^  It 
has  been  said  that  the  defendant,  having  agreed  to  become 
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1842.  tenant  to  the  plaintiffs,  cannot  dispute  thdr  title.  If 
the  defendant  had  reoeiyed  possession  from  them,  he 
oonld  not  have  disputed  their  title.  In  Bogen  v.  PU- 
cher,  6  Taunt.  202,  1  Marsh.  541,  and  Gravener  t.  Wood- 
home,  1  Bing.  88,  9  Moore,  140,  the  distinction  is  pointed 
out  between  the  case  where  a  person  has  actually  re- 
ceived possession  from  one  who  has  no  title,  and  the  case 
where  he  has  merely  attorned  by  mistake  to  one  who 
has  no  title.  In  the  former  case,  the  tenant  cannot  (ex- 
cept under  very  special  circumstances)  dispute  the  title; 
in  the  latter  he  may :''  and  he  submitted,  that,  inasmuch 
as  the  plaintiff  had  oatered  into  an  express  agreement  for 
a  new  tenancy  under  the  defendant,  after  the  expiration 
of  his  original  holding,  the  rule  of  law  as  above  laid  down 
applied  to  the  present  case;  and  that  the  only  ground 
upon  which  the  jury  could  have  proceeded  in  finding  the 
verdict  they  did,  was,  that  they  disbelieved  the  testimony 
of  Richards,  which  they  were  not  justified  in  doing,  inas- 
much as  it  stood  altogether  unimpeached. 

The  Court  were  of  opinion  that  the  evidence  of  the 
title  of  the  Duke  of  Portland  was  properly  received  tor  the 
purpose  of  shewing  that  the  interest  of  Daniel  M'Kensie, 
the  defendant's  father,  had  expired :  but,  after  some  hem- 
tation,  a  rule  nisi  was  granted  upon  the  other  grounds. 

Tajfimrd,  Seijeant  {BaUtum  was  with  him),  now  shewed 
cause. — ^The  case  was  properly  presented  to  the  juiy,  and 
properly  decided  by  them.  A  verdict  for  the  defendant 
could  only  have  proceeded  upon  the  absurd  and  impro- 
bable supposition  that  the  plaintiff,  with  fuU  knowledge 
of  the  defendant's  want  of  title,  did  really  enter  into  the 
agreement  stated  by  the  witness  Richards.  It  must  be 
borne  in  mind  that  the  plaintiff  was  not  ht  intopone$ikm 
of  the  premises  by  the  defendant  after  the  expiration  of 
the  title  under  which  she  claimed,  so  as  to  make  it  hia 
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duty  to  defend  her  right :  he  had  ahready  been  for  several  1842. 
years  tenant  to  Mr.  Tilbury,  who  took  by  assignment  all 
the  interest  which  the  defendants  feather  ever  had.  Three 
suppositions  may  be  made,  either  of  which  will  justify  this 
verdict.  In  the  first  place,  assuming  that  the  plaintiff 
was  tenant  to  the  defendant,  that  he  had  even  been  let 
into  possession  by  her,  it  was  competent  to  him  to  shew 
that  her  title  had  expired.  After  Lady-Day,  1889,  when 
the  Duke  of  Portland's  reversionary  title  first  accrued,  no 
rent  was  voluniarily  paid  to  the  defendant:  and,  with 
respect  to  the  payments  that  were  made  between  Mid- 
summer-Day, 1888,  when  Tilbury's  interest  ceased,  and 
Lady-Day,  1889,  when  that  of  the  Duke  commenced,  it  is 
not  to  be  presumed,  in  favour  of  the  defendant,  that  she 
had  no  interest  in  the  premises.  [Cresswellj  3. — No  one 
else  appearing,  she  may  be  assumed  to  have  had  a  possessory 
title.]  If  that  be  so,  it  is  clear  that  no  acknowledgment 
by  the  plaintiff  during  the  intervening  three  quarters  of  a 
year  will  have  the  effect  of  estopping  him  from  shewing  that 
she  ceased  to  have  any  title  at  Lady-Day,  1839.  Bume  v. 
Bichardsan,  4  Taunt.  720,  is  a  distinct  authority  to  shew 
that  it  is  competent  to  a  party  circumstanced  like  this 
plaintiff  to  set  up  in  this  form  of  action  the  title  of  the 
superior  landlord.  There,  the  Duke  of  Bedford  had  de- 
mised stalls  in  Covent  Ghurden  market  to  one  Hughes,  and 
Hughes  had  underlet  to  the  plaintiff  as  tenant  from  week 
to  week.  Hughes's  term  being  expired,  the  Duke  of  Bed- 
ford had  circulated  a  printed  notice  among  all  the  under- 
tenants, stating  that  Hughes's  term  had  expired,  and  that 
they  were  to  pay  him  no  more  rent.  After  the  expiration 
of  the  term,  Hughes  continued  to  claim  the  rent  of  the 
plaintiff  for  his  stall,  who  paid  it  several  times  under  a 
protest  that  Hughes  had  no  right  to  it,  in  order  to  avoid  a 
distress.  At  length  he  refused  to  pay  the  rent  any  longer, 
whereupon  the  defendant,  as  the  bailiff  of  Hughes,  dis-* 
trained ;  and  the  plaintiff  brought  trespass,  and  recovered 
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1842.  a  verdict^  which  the  court  refused  to  set  aside*'  Again, 
the  payments  of  rent  anterior  to  Lady-Day^  1889,  may 
well  be  accounted  for  on  the  very  probable  supposition 
that  the  plaintiff,  having  received  information  that  the 
title  of  the  Duke  of  Portland  would  accrue  on  that  day, 
and  knowing  that  the  title  of  his  former  landlord,  Tilburyj^ 
expired  at  Midsummer,  1838,  imagined  or  was  induced  to^ 
believe  that  the  defendant  had  some  title  to  the  premises 
for  the  intervening  period.  The  third  supposition  is,  that 
the  plaintiff's  alleged  attornment  to  the  defendant  was  the 
result  of  misrepresentation  on  her  part  or  of  mistake  on  his 
— in  either  of  which  cases,  inasmuch  as  he  did  not  originally 
derive  possession  from  her,  it  was  undoubtedly  competent 
to  him  to  shew  the  real  state  of  the  case.  For  this  position, 
Fenner  v.  Ihqflocky  3  Bing.  10,  9  Moore,  88,  and  Greffory 
V.  Doidge,  8  Bing.  474,  11  Moore,  394,  are  distinct  au- 
thorities ;  and  many  others  might  be  adduced.  In  Fenner 
V.  Dtqflock,  it  was  held  that  payment  of  rent  by  a  lessee  to 
a  lessor  after  the  lessor's  title  has  expired,  and  after  the 
lessee  has  notice  of  an  adverse  claim,  does  not  amount  to 
an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual 
attornment,  unless  at  the  time  of  payment  the  lessee  knows 
the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  lessor's  title  has  expired.  The  facts  of  the  case 
were  these : — ^The  defendant  Duplock  bought  the  premises 
in  question  in  the  year  1798  of  one  Collins,  who  took 
them  under  the  will  of  one  Brooks.  In  1812,  Duplock  let 
them  to  Fenner,  who  paid  rent  to  Duplock  regularly  till 
1815,  when  Collins  died.  Judge,  the  heir-at-law  of  Brooks, 
then  set  up  a  claim  to  the  estate,  alleging  that  Collins  took 
only  a  life  interest  under  Brooks's  wiU,  and  Fenner  (thQ 
rent  having  been  demanded  of  him  by  Judge)  refused  to 
pay  it  any  longer  to  Duplock ;  Duplock  distrained,  when 
Fenner,  after  consulting  with  his  professional  adviser,  paid 
the  rent  to  Duplock,  and  continued  to  do  so  till  1821«  At 
(hat  period  Judge  renewed  his  claim,  and  Fenner  acqui-: 
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M^Kenzie. 


eyeing  iu  it,  and  refusing  to  pay  rent  any  longer  to  Daplock,  1842, 
Duplock  distrained  in  1828^  and  that  action  (replevin) 
ensued.  From  some  of  the  evidence  in  the  cause,  the  jury 
were  induced  to  believe  that  Duplock  knew  he  took  an 
estate  only  for  the  life  of  Collins  j  and  that^  though  Fen- 
ner,  from  1815  to  1821,  knowing  of  the  existence  of  Judge's 
claim,  had  paid  rent  to  Duplock,  yet  that  he  had  paid  it  in 
ignorance  oi  the  precise  nature  of  Judge's  daim^  and  in 
ignorance  that  Duplock  had  only  an  estate  for  the  life  of 
Collins :  and,  considering  the  payments  to  have  been  made 
thus  in  ignorance,  they  found  a  verdict  for  the  plaintiff, 
under  the  direction  of  the  learned  judge,  who  put  it  to 
them  whether  the  payments  had  been  made  with  full 
knowledge  of  the  state  of  Duplock's  title.  Upon  a  motion 
to  enter  a  verdict  for  the  defendants,  Best,  C.  J.,  said : 
**  It  was  a  fit  question  to  leave  to  the  jury,  whether  Fen- 
ner,  subsequently  to  the  death  of  Collins,  paid  rent  to 
Duplock  in  ignorance  of  the  nature  of  Duplock's  title,  and 
the  jury,  having  decided  that  such  was  the  case,  have  put 
an  end  to  any  question  of  law.  According  to  the  case  of 
England  d.  Sylnam  v.  Slade,  4  T.  R.  682,  a  tenant,  though 
he  cannot  dispute  the  right  of  his  landlord  to  demise,  may 
shew  that  his  title  has  expired ;  and  the  rule  is  founded  on 
good  sense  and  justice,  because,  if  it  were  otherwise,  the 
tenant  might  be  called  on  to  pay  his  rent  twice  over.  Al- 
though, however,  a  tenant  may  shew  that  his  landlord's 
title  has  expired,  yet,  if  he  enters  on  a  new  tenancy,  he 
shall  be  bound :  but,  before  he  can  be  so  bound,  it  must 
appear  that  he  was  acquainted  with  all  the  circumstances 
of  the  landlord's  title :  the  landlord,  before  he  enters  into 
any  new  contract,  must  say  openly,  '  My  former  title  is  at 
an  end ;  will  you,  notwithstanding,  go  on  7'  The  defend- 
ant in  the  present  case  knew  that  his  title  was  at  an  end. 
Was  it  honest  in  him  to  persist  in  his  claim,  and  to  call 
for  rent,  under  such  circumstances?  There  is  no  groimd 
Wjiatever  for  saying  that  any  attornment  took  place :  pay- 
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1842.       ment  of  rent  may,  indeed,  be  evidence  of  an  attornment; 

Claaidob     ^^^'  before  we  can  decide  whether  an  attornment  has  taken 

V*  place,  we  muat  look  at  the  circumstances,  and  see  wh^er 

M*Kexiib. 

thejr  do  not  rebut  the  presumption  of  an  attornment;  and 
the  circumstances  of  the  present  case  repel  anj  such  pre- 
sumption. The  jury  have  found  in  what  way  the  bargain 
was  entered  on;  the  defendant  knowing  he  had  no  title, 
and  the  plainti£P  not  knowing  in  what  way  the  defect  was 
occasioned :  it  would,  therefore,  be  gross  injustice  if  we 
were  to  set  aside  the  verdict.^'  And  in  Gregory  v.  Boidge, 
it  was  held  that  an  acknowledgment  of  title  by  a  tenant  in 
one  who  claims  as  heir-at-law  of  the  person  under  whom 
the  tenant  had  previously  held,  will  not  preclude  the  latter 
from  calling  in  question  the  title  of  the  claimant,  under  a 
plea  of  non  tenuit,  in  replevin,  if  it  appear  that  such  ac- 
knowledgment proceeded  from  a  misrepresentation  or  a 
misapprehension  of  the  nature  of  the  title  set  up.  And 
the  same  learned  judge,  referring  to  WUUams  v.  Barlko^ 
hmew,  1  B.  &;  P.  826,  Bogers  v.  PUeher,  6  Taunt  202,  1 
Marsh,  541,  and  Fenner  v.  Di^loek,  said,  that,  "  if  a  per- 
son continue  in  possession  of  premises  which  he  originally 
occupied  under  another,  and  a  stranger  afterwards  require 
him  to  pay  rent,  if  he  make  such  payment  by  mistake 
or  under  a  misrepresentation,  he  is  not  precluded  from 
calling  in  question  the  right  of  the  party  making  the  de- 
mand on  him/^ 

Shee,  Seijeantj  in  supp<»t  of  his  rule. — ^By  the  agree- 
ment proved  by  Bichards,  whose  testimony  was  in  no 
respect  impeached,  the  plaintiff  was  clearly  in  possession 
of  the  premises  as  tenant  to  the  drfendant  from  Midsummer, 
1838.  Bent  was  paid  without  objection  for  three  quarters 
of  a  year;  a  fourth  quarter  was  distrained  for,  the  distress 
replevied,  the  plaintiff  nonsuited,  and  the  rent  and  costs  of 
the  nonsuit  paid  without  any  attempt  to  obtain  that  relief 
which  might  have  been  obtained  if  there  had  been  any 
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ground  for  asking  it ;  and  then  came  the  two  diatreaaeB  in  1842. 
respect  of  which  this  action  is  brought,  under  which  a  year 
tind  a  quarter's  rent  has  been  paid — ^nuder  protest,  it  is 
said,  but  still  paid.  How,  after  these  repeated  recognitions 
of  title  in  the  defendant  (assuming,  as  it  must  forlthe^pur^ 
pose  of  this  argument  be  assumed,  that  in  tact  she  had 
none),  can  the  plaintiff  be  penbitted  to  impeach  or  deny 
it?  It  is  said  that  the  plaintiff,  not  having  been  let  imio 
poegesskm  by  the  defbndant,  is  at  liberty  to  shew  that  he 
attorned  to  her  under  a  mistake  as  to  the  dreumstances 
attending  her  daim  to  the  premises :  and  for  this  purpose 
reliance  is  j^aced  on  Fenner  v.  JXploek,  i  Bing.  10,  9 
Moore,  88,  and  Gr^fory  v.  Doidge,  d  Bing.  474, 11  Moore, 
S94s  These  cases,  howeveir,  as  well  as  that  of  Grmvener  v. 
tFoodktnue,  1  Bing.  88,  9  Moore,  149,  were  mere  cases  of 
attornment.  But  they  clearly  have  no  implication  to  the 
case  of  an  express  agreement,  which  tck  all  ]egel  purposes 
amounts  to  a  letting  into  possession.  In  jBa&  v.  fTet^- 
wood,  2  Camp.  11,  which  was  an  action  for  use  and  occu- 
pation, it  was  proved  that  the  defendant  entered  upon  the 
prenuses  (a  copyhold  tenement  of  the  manor  of  Edmonton) 
under  the  plaintiff,  to  whom  he  had  paid  rent  till  within 
the  last  two  years,  and  that  he  still  continued  in  posses- 
sion. It  was  stated  as  a  defence  to  the  action,  that,  about 
two  years  ago,  this  copyhold  tenement  had  been  regularly 
seised  as  forfeited  into  the  hands  of  the  lord  of  the  manor, 
by  process  from  the  court  baron,  and  that  the  defendant, 
having  notice  from  the  steward  to  pay  the  rent  to  the  lord, 
had  punctually  done  so  ever  since.  But  Lord  Ellenbo- 
rough  asked — *'  Did  you  by  any  formal  act  renounce  the 
plaintiff's  title  ?  Did  you  divest  yourself  of  the  possession 
you  obtained  under  the  plaintiff,  and  commence  a  fresh 
holding  under  another  person?''  And,  upon  its  being 
answered  that  such  a  form  had  been  thought  unnecessary, 
and  insisted,  that,  as  the  defendant  did  not^dispute^^the 
plaintiff's  original  title  to  the  premises,  he  was  at  liberty 
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184f  .  to  sliew  tbat  that  title  no  longer  emsted — bia  Lordsbip  ob* 
aenred :  ''  You  may  as  well  attempt  to  move  a  mouBtaio. 
You  cmmoi  controvert  the  contismance  of  the  title  of  the  per- 
eon  Wider  whose  demise  you  conipme  to  kotd^  The  secontj 
4>f  landlords  would  be  infinitely  endangered  if  such  a  pro* 
ceeding  were  permitted.  Had  the  defendant,  npon  the 
premises  being  seised  by  the  lord  of  the  manor^  disclaimed 
holding  of  the  plaintiff^  and  entered  afresh  nnder  the  new 
Jandlord^  we  might  now  inquire  into  the  validity  of  the 
seisure,  and  consider  who  is  legally  entitled  to  the  pre* 
mises :  but  the  same  tenancy  continues  which  was  created 
by  the  original  demise,  and  the  tenant  must  still  pay  teak 
to  the  lessor  whose  title  he  then  recognised/'  In  Doe  d. 
Knight  ▼.  Lady  Smythe,  4  M.  &  Sel.  847,  at  the  trial  of  an 
ejectment,  it  was  proved  that  the  tenant  in  possession  came 
in  under  an  agreement  with  the  lessor  of  the  .plaintiff  for 
a  term  of  years,  which  was  expired,  and  paid  rent  to  him, 
4ind  afterwards  disclaimed.  And  the  doubt  was  if  the  de- 
fendant, who  had  entered  into  the  landlord's  role,  could  set 
up  her  title  in  defence  to  this  ejectment.  It  was  objected, 
that,  inasmudi  as  the  tenant  could  not  dispute  the  title  of  his 
lessor,  neither  could  any  other  in  the  character  of  his  land- 
lord be  permitted  to  do  it.  And  Heath,  J.,  being  of  that 
opinion,  directed  a  verdict  for  the  plaintiff.  Upon  a  mo- 
tion  for  a  new  trial.  Lord  EUenborough  said :  '^  Who  shaU 
1)6  considered  as  landlord  is  a  consequence  to  be  deduced 
^m  the  acts  of  the  parties,  and  is  not  to  be  doled  away 
at  pleasure/'  And  Dampier,  J.,  said :  <'  The  tenant  in 
.possession  paid  rent  to  the  lessor,  and  then  disclaimed. 
But  he  ought  to  give  back  the  possession  to  the  lessor,  and 
after  that  the  defendant  may  have  her  ejectment.  It  has 
been  ruled  often  that  neither  the  tenant,  nor  any  one 
claiming  by  him,  can  controvert  the  landlord's  title.  He 
cannot  put  another  person  in  possession,  but  must  deliver 
up  the  premises  to  his  own  landlord.  This  I  believe  has 
been  the  rule  fo?  the  last  twenty-five  y^ars,  and  I  remem- 
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ber  was  so  laid  down  by  Buller,  J.,  upon  thie  Western  Cir-  1842. 
cuit/'  Upon  the  same  principle^  in  Phippa  v.  ScuUhorpe, 
1  B.  &  Aid.  50^  where  premises  had  been  let  to  B.  for  a 
term  determinable  by  a  notice  to  qnit^  and  pending  snch 
|;erm  C^  applied  to  A*,  the  landlord,  for  leave  to  become 
the  tenant,  instead  of  B.,  and,  npon  A.  consenting,  agreed 
4o  stand  in  B/s  place,  and  offered  to  pay  rent— it  was  held 
that  (though  B/s  term  had  not  been  detehnined  either  by 
a  notice  to  quit  or  a  surrender  in  writing)  A«  might  miun- 
tain  an  action  for  use  and  occhpatibn  against  C,  and  that 
the  latter  could  not  set  up  B/s  title  in  defence  to  that  ac- 
tion. In  the  present  case,  the  leaving  it  to  the  juij  to 
^y  whether  the  plaintiff  entered  into  the  new  contract 
with  the  defendant  under  a  misapprehension  or  mistake  as 
to  her  title,  was  not  warranted  by  any  of  the  cases;  for^ 
though  the  authorities  shew  that  such  a  direction  would 
have  been  correct  had  this  been  a  case  of  mere  attommient, 
yet  no  case  can  be  cited  in  which  it  has  been  held  that 
ignorance  of  the  true  state  of  the  landlord's  title  will  jus* 
tify  a  tenant  in  calling  it  in  question,  where  he  has  become 
tenant  under  an  express  contract. 

<  TiNDAL,  C,  J. — ^This  was  an  action  of  trespass  brought 
to  recover  damages  for  the  improper  levying  of  two  dis- 
tresses, the  one  for  a  year's  rent  alleged  to  be  due  from 
the  plaintiff  to  the  defendant  at  Midsummer,  1840,  the 
other  for  a  quarter's  rent  alleged  to  be  due  at  Michaelmas 
in  the  same  year;  and  the  question  is  whether  the  plaintiff, 
who  is  now  disputing  the  legality  of  these  distresses,  is  at 
liberty  so  to  do,  or  whether  he  is  precluded  from  so  doing 
by  that  ordinary  and  well-known  rule  of  law  which  forbids 
a  tenant  from  contesting  the  title  of  his  landlord.  That  the 
defendant  was  destitute  of  all  title  to  the  premises,  upon 
the  evidence  that  was  given  at  the  trial,  is  beyond  dispute. 
It  is  impossible  to  read  the  evidence  without  seeing  that 
all  semblance  of  right  in  her,  as  derived  from  her  father, 
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expirad  afc  If  idsvmiiMr,  1888.  The  title  of  the  Duke  of 
Portland  did  not  oommenoe  till  old  Lady-Day^  1889.  In 
whom  the  intemodiate  short  tenn  vested^  i»  not  material 
to  the  present  inquiry :  but  I  believe  the  evidence  shewed 
that  it  was  in  Messrs.  Hanbniy  ft  C!o.,  the  brewers.  Now, 
it  appears  to  me  that  the  rule  above  adverted  to  fails  in 
ajq^oation  to  the  present  ease  upon  two  distinct  groonds-— 
first,  because  there  was  no  new  taking  by  CSlaridge  the 
plainti£F  under  Miss  M^Keniie — and,  secondly,  because,  if 
there  was  any  new  taking,  it  having  been  left  to  the  juiy 
to  say  whether  the  state  of  Miss  M'Kensie's  title  was 
truly  disclosed  to  tiie  plaintiff  at  the  time,  and  they  having 
found  that  he  had  no  knowledge  of  the  state  of  the  titles 
he  is  not  by  that  general  rule  to  be  precluded  from  shew- 
ing  that  her  title  had  expired*  The  state  of  the  Duke's 
title  having  been  proved,  and  the  title  of  Mrs.  M'Kenaie 
having  been  shown  to  have  expired  at  Midsummer,  1888, 
the  defendant  called  a  witness  named  Badiards,  who  stated, 
that,  in  July,  1888,  Claridge,  the  plaintiff,  being  in  posses- 
sion— and  in  legal  possession  as  tenant  by  sufferance  under 
the  party  entitled  to  the  intermediate  term  before  aUuded 
to— some  agreement  was  Altered  into  by  him  with  the 
defendant :  but  it  is  quite  dear  that  no  newpanemom  was 
given  by  h^ ;  nor  was  she  at  all  prqndioed  by  his  con« 
tinuing  in  possession.  She  could  not  have  turned  him 
out  of  possession :  and,  if  she  had  brought  an  ejectment 
for  that  purpose,  it  would  have  been  competent  to  him  to 
shew  that  her  title  had  expired.  It  is  not,  therefore,  the 
ordinary  case  of  one  letting  another  into  possession  as 
tenant  of  vacant  premises,  so  as  to  create  the  relatian  ef 
landlord  and  tenant.  It  has  been  insisted  that  that  can  make 
no  difference,  and  BaUt  v.  WMwood,  2  Camp.  11,  cited  as 
an  authority  to  shew  that  one  cannot  controvert  the  eontinu- 
anoe  of  the  title  of  the  person  under  whose  demise  he  con- 
tinues to  hold,  without  first  divesting  himself  of  the  poa- 
aession  obtained  under  that  person,  and  commencing  a  fresh 
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liolidiiig  under  another.  Whatever  was  Lord  EUeabovough^s  1842. 
opinion  when  that  case  came  before  him^  he  seems  subse- 
quently  to  have  altered  it  in  some  degree;  for,  in  Doe  d. 
Lowden  v.  Waisan,  2  Stark.  280,  he  mled  that  a  defendant 
in  ejectment,  who  had  paid  rent  to  the  lessor  of  the  plaintiff, 
might  shew  that  his  landlord  had  pending  the  term  parted 
with  his  interest  in  the  premises.  What  was  that,  in  effect, 
but  aUowing  the  tenant  to  shew  an  alteration  in  the  title 
of  his  landlord,  and  that  his  right  to  demand  possession 
was  gone?  And  the  case  of  England  d.  Sybwm  y.  Slade, 
4  T.  B.  682,  has  always  been  considered  an  authority, 
that,  in  ejectment  by  landlord  against  a  tenant  whose 
term  is  ended,  the  tenant  is  not  barred  from  shewing  that 
his  landlord's  title  has  expired.  Now,  all  that  the  pLiintiff 
in  this  case  seeks  to  do,  is,  not  to  deny  that  the  defendant 
once  had  a  title,  but  that  she  ceased  to  have  such  title, 
that  her  interest  in  the  premises  had  expired  before  the 
accrual  of  the  supposed  rent  in  respect  of  which  the  dis* 
tresses  complained  of  were  taken.  I  am  wholly  unable  to 
distinguish  the  present  case  from  Gregcry  v.  Daufge,  8 
Bing.  474f,  11  Moore,  894,  where  it  was  held  that  an 
acknowledgment  of  title  by  a  tenant  in  one  who  claims  as 
heir-at-law  of  the  person  under  whom  the  tenant  had 
previously  held,  will  not  preclude  the  latter  fit)m  calling  in 
question  the  title  of  the  claimant,  under  a  plea  of  non 
tenuit,  if  it  appear  that  such  acknowledgment  proceeded 
from  a  misrepresentation  or  a  misapprehension  of  the 
nature  of  the  title  set  up.  That  case  seems  to  me  to  go 
the  full  length  of  deciding  the  present.  The  facts  were, 
that  the  defendant  Doidge  claimed  as  heir-at-law  ex  parte 
patem&  of  a  person  of  the  name  of  Beare,  who  was  seised 
in  fee  of  the  close  in  question,  and  under  whom  the  plaintiff 
had  occupied ;  that  Beare  died  seised  of  the  close  ex  parte 
matemfi,  and  that  a  person  of  the  name  of  Harvey  also 
claimed  as  his  heir,  disputing  the  title  of  the  defendant 
Doidge;  that,  shortly  after  the  death  of  Beare,  the  defend- 
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1842,       ant  Doidge  and  his  brother  went  to  the  phdntifPs  honae^ 
Claridob    ^^^^  *^®  latter  agreed  to  remain  in  possession  of  the  close 
V*  as  tenant  to  Doidge  at  the  same  annual  rent  as  he  had  before 

paid  to  BearCj  it  being  at  the  same  time  agreed  between 
them  that  the  price  of  depasturing  some  cattle  belonging 
to  Doidge  should  be  deducted  from  the  amount  of  the 
sent;  and  that  the  plaintiff  gave  Doidge  1«.  to  bind  the 
bargain,  as  an  acknowledgment  of  his  title — ^the  plaintiff 
not  being  at  the  time  aware  of  the  claim  of  Harvey.  On 
the  part  of  the  defendants  it  was  contended,  that,  as  the 
plaintiff  had  agreed  to  become  tenant  to  Doidge,  and  had 
thus  recognized  his  title  as  landlord,  he  could  not  after- 
wards dispute  that  title.  But  ''the  court  was  dearly  of 
opinion  that  the  plaintiff  having  come  into  possession  under 
a  former  owner,  and  having  entered  into  this  agreement  in 
ignorance  of  the  defect  in  the  defendant's  title,  might  now 
shew  that  the  defendant  was  not  his  landlord.  Th^  con- 
sidered the  principle  to  have  been  clearly  established  by 
Rogers  v.  Pitcher,  6  Taunt.  202,  and  the  language  of 
BuUer,  J.,  in  TViUiams  v.  Bartholomew,  1  Bos.  &  Pul.  826— 
'If  the  tenant  could  have  proved  that  his  attornment  pro- 
ceeded on  the  misrepresentation  of  him  who  claimed  as 
remainder-man,  he  might  have  proved  that  another  was 
stfll  alive  and  entitled ; '  and  they  mentioned  as  precisely 
in  point  Fenner  v.  Duphck,  2  Bing.  10,  9  Moore,  88,  in 
which  it  was  holden  that  payment  of  rent  by  a  lessee  to  a 
lessor  after  the  lessor's  titie  had  expired,  and  after  the 
lessee  had  had  notice  of  an  adverse  claim,  did  not  amount 
t6  an  acknowledgment  of  title  in  the  lessor^  or  to  a  virtual 
SLttomment,  unless  at  the  time  of  payment  the  lessee  knew 
the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  less(M*'s  title  had  expired.''  But,  independently 
of  this  ground,  supposing  this  had  been  a  new  contract  of 
tenancy  entered  into  by  the  plmntiff  with  the  defendant  in 
July,  1888,  the  plaintiff  clearly  has  a  right  to  shew  the 
circumstances  under  which  such  new  contract  was  entered 


EASTER  TERM,  5  VICTORIES.  P}8 

into — ^that  he  was  imposed  upon,  and  induced  to  believe  1842. 
that  the  defendant  had  a  title  which  in  fact  she  had  not. 
In  the  first  place,  it  is  extremely  improbable,  that,  if  she 
had  disclosed  the  fact  of  her  title  having  expired,  any  maH; 
of  common  sense  would  have  consented  to  acknowledge 
her  as  his  landlady.  And  it  is  pretty  clear  that  she  never 
did  disclose  that  fact;  for,  she  is!  down  to  the  present; 
moment  stoutly  contending  that  she  has  an  absolute  right, 
to  the  property  in  question.  What  ground,  then,  is  thelrQ 
for  doubting  that  her  pretensions  were  the  same  when  the* 
alleged  contract  was  made?  I  left  it  to  the  jury,  upon  the' 
evidence  before  them  to  say  whether  the  new  agreement; 
spoken  of  by  the  witness  Richards  was  entered  into  with  a.< 
full  knowledge  on  the  part  of  the  plaintiff  that  the  defend*^ 
ant  had  not  the  title  she  professed  to  have,  or  whether  he 
was  induced  to  enter  into  it  upon  the  faith  of  her  repre- 
sentations that  she  had  such  title.  The  jury  have  found 
that  the  alleged  contract  was  induced  by  misapprehension 
on  the  part  of  the  plaintiff,  if  not  by  misrepresentation  or 
suppression  of  the  truth  on  the  part  of  the  defendant :  and 
I  see  no  ground  upon  which  their  finding  can  be  impeached.) 
Gregory  v.  Doidge  is  an  authority  to  shew  that  the  case: 
was  properly  presented  to  the  jury.  I  therefore  think  the- 
rule  must  be  discharged. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  rule  upon . 
this  subject  appears  to  me  to  have  been  laid  down  in  a: 
very  satisfactory  manner  in  a  recent  case  in  the  court  of. 
Queen's  Bench — Doe  d.  Higginbotham  v.  Barton^  11  Ad.  &. 
E.  307,  S  P.  &  D.  194.  The  facts  were  these  :— One  Mor-: 
ton,  being  seised  in  fee  of  the  premises  in  question,  mort- 
gaged them  to  one  Woodhead  in  1821.  Morton  remained 
in  possession,  and  in  1829  mortgaged  the  same  premises: 
to  the  lessor  of  the  plaintiff.  Between  the  years  1821  and 
1829,  Morton  had  demised  to  Barton  part  of  the  premises. . 
After  1829,  the  lessor  of  the  plaintiff  received  rent  firom^ 
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IS42.  Barton,  uid  himself  demised  the  rest  of  the  premises  to  a 
Mrs.  Bullock,  under  whom  Warbnrton,  the  other  defend- 
ant, claimed.  In  1835,  Woodhead  gave  both  the  defend- 
ants notice  to  pay  the  rent  to  him ;  and  they  did  so.  The 
lessor  of  the  plaintiff  afterwards  gave  the  defendants  notice 
to  quit,  and  brought  this  ejectment.  "  At  the  trial,''  says 
Lord  Denman,  (X  J.,  in  ddivering  the  judgment  of  the 
court,  ^  the  above  facts,  so  far  as  regards  the  mortgage  to 
Woodhead,  the  notice  by  him,  and  the  payment  of  rent 
to  him,  did  not  appear.  The  drfendants'  counsel  offered 
to  prove  them :  but  the  learned  judge  held  the  evidence 
inadmissible,  by  reason  of  the  rule  that  a  tenant  shall  not 
dispute  his  landlord's  title.  Hie  defendants  then  and  now 
contend  that  this  evidence  does  not  amount  to  disputing 
that  the  lessor  of  the  plaintiff  (assuming  him  to  have  been 
their  landlord)  ever  had  title,  but,  on  the  contrary,  shews 
that  he  had  a  defeasible  title,  and  that  such  title  has  been 
defeated:  and  this  they  contend  they  are  at  liberty  to 
prove.  Supposing  the  facts  to  be  as  above  stated,  it  is 
clear  that  the  lessor  of  the  plaintiff  never  had  any  legal 
estate;  and  he  must  rely  on  the  rule  with  r^fard  to  land- 
lord and  tenant.  That  rule  is  fully  established :  vis.  that 
the  tenant  cannot  deny  that  the  person  by  whom  he  was 
let  into  possession  had  title  at  that  time;  but  he  may 
shew  that  such  title  is  determined — Doe  d.  Knight  v.  Lady 
Smythe,  4  M.  &  Sel.  847."  And  then  his  lordship  comes 
to  that  which  is  more  immediately  applicable  to  the  case 
now  before  us.  ''  With  respect,"  he  says,  "  to  the  title  of 
a  person  to  whom  the  tenant  has  paid  rent,  but  by  whom 
he  was  not  let  into  possession,  he  is  not  concluded  by  such 
payment,  if  he  can  shew  that  it  wm  paid  under  a  mistake.'* 
Now,  here,  if  the  plaintiff  was  not  let  into  possession  by 
the  defendant,  he  is  not  precluded  from  shewing  that  he 
was  acting  under  a  mistake.  What,  then,  is  the  meaning 
of  being  kt  into  poueenon  f  Hie  plaintiff  derived  the  cor- 
poral possession,  not  from  the  defendant,  but  from  Tilbury, 
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wbo  had  a  right  totally  independent  either  of  the  defendant  1842. 
or  of  her  father.  But  it  is  said,  that,  in  July,  1888,  the 
pUiintiff  entered  into  a  specific  agreement  with  the  defend- 
ant  under  which  the  relation  of  landlord  and  tenant  was 
created  between  them.  There  certainly  was  evidence  of 
such  an  agreement :  and,  if  the  defendant  had  at  that  time 
had  a  legal  title  to  the  possession,  and  had  the  power  to 
remoYc  the  plaintiff,  I  am  not  prepared  to  say  that  it  was 
necessary  that  the  phiintiff  should  go  through  the  form  of 
relinquishing  the  possession  and  again  receiving  it  from 
her.  It  may  be,  that,  if  she,  having  a  power  presently  to 
dispossess  him,  allowed  him  to  remain  in  possession,  that 
would  have  been  tantamount  to  an  original  letting  of  him 
into  possession.  But  the  infirmity  of  the  defendant's  case, 
as  it  strikes  me,  is,  that  she  had  no  power  at  that  time  to 
turn  the  plaintiff  out.  I  therefore  think  he  is  not  pre* 
duded  from  shewing  that  her  title  had  expired,  and  that 
he  entered  into  the  agreement  under  a  nusapprehflDsian 
of  the  fact.  The  question  having  been  properly  submitted 
to  the  jury,  I  see  no  ground  for  disturbing  their  verdict. 

EasKiNB,  J. — I  am  of  the  same  opinion.  All  the  fSute 
proved  at  the  trial,  with  the  exception  of  the  agreenn^t 
alleged  to  have  been  entered  into  between  the  plaintiff 
the  defendant  in  July,  1888,  appear  to  be  perfectly  dear^ 
and  indeed  have  not  been  disputed.  According  to  those 
fiicts,  it  appears,  that,  at  the  time  in  respect  of  whidi  the 
rent  for  which  the  distresses  were  taken  was  claimed  to  be 
due,  the  defendant  had  no  legal  title  and  that  the  Duke 
of  Portland  became  entitled  on  the  6th  April,  1889,  on 
which  day  the  lease  from  the  trustees  of  the  Countess  of 
Oxford  to  John  Payne  expired.  It  further  appears  that 
the  plaintiff  was  not  originally  let  into  possession  of  the 
premises  by  the  defendant,  but  by  Tilbuiy,  to  whom  the 
defendant's  father  had  assigned  aU  his  interest  in  the  pre- 
mises.   But  it  appears,  that,  after  the  expiratian  of  the 
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term  which  had  been  so  assigned  to  ^niburjr  (Midsummer, 
1888),  the  phuntiff  remained  in  possession  and  paid  rent  to 
the  defendant  down  to  Midsummer,  1839,  without  protest; 
which  prima  facie  would  be  an  acknowledgment  that  she 
was  the  person  entitled  to  receive  it.  But  the  cases  that 
have  been  cited,  and  to  which  it  is  unnecessary  again  to 
advert,  have  decided  that  payment  of  rent  under  such  cir^ 
cnmstances,  the  party  pajring  it  not  being  aware  of  the 
infirmity  of  the  title  of  the  person  to  whom  it  is  paid,  and 
under  whom  he  has  not  originally  been  let  into  possession,  is 
not  conclusive ;  but  that  he  is  at  liberty  to  shew  a  want  of 
title  in  the  party  to  receive  it,  either  by  reason  of  a  former 
title  having  expired,  or  by  reason  of  his  never  having  had 
any  title  at  alL  The  defendant,  however,  mainly  relies  upon 
an  agreement  which  she  alleges  to  have  been  entered  into  by 
the  plaintiff  with  her  after  the  expiration  of  the  term  con- 
veyed by  her  fiither  to  Tilbury,  vi«.  in  July,  1838,  when 
the  evidence  shews  that  she  had  no  title;  under  which 
agreement  the  plaintiff  consented  to  hold  the  premises  as' 
tenant  to  her  at  the  yearly  rent  of  857.,  the  rent  he  .before' 
paid  being  42/.  a  year.  Now,  if  the  plaintiff  did  enter  into 
such  an  agreement  with  the  defendant,  with  foil  knowledge 
that  the  defendant  had  no  title,  but  that  the  persons  who 
had  were  either  the  Duke  of  Portland  or  Messrs.  Hanbury 
ft  Co.,  the  assignees  of  the  original  term,  he  might  perhaps 
be  est(^ped  from  denying  that  the  defendant  was  his  land- 
lady and  entitled  to  the  rent,  and  consequently  disabled* 
from  maintaining  the  present  action.  But  it  is  impossible 
to  suppose,  that,  at  the  time  of  the  alleged  agreement,  the 
plaintiff  had  any  such  knowledge,  or  that  the  defendant 
did  disclose  to  him  the  want  of  title :  and  the  evidence  that 
appears  upon  my  Lord's  notes  shews  conclusively  that  no 
such  disclosure  or  explanation  in  &ct  took  place.  It  ap- 
pears that  two  questions  were  left  by  the  Lord  Chief  Jus- 
tice to  the  jury — ^first,  whether  the  plaintiff  was  in  posses- 
sion as  tenant  to  the  defendant  under  the  agreement  of 
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Jn\j,  1838 — secondly,  assuming  that  he  was,  whether  that  1842. 
agreement  was  made  in  ignorance  and  under  mistake  on 
the  part  of  the  plaintiff.  The  jury  returned  a  general  ver* 
diet.  Whether,  therefore,  they  found  that  the  alleged 
agreement  was  not  made  at  all,  or  that  it  was  made  under 
a  mistake  of  the  fact,  is  uncertain.  But,  inasmuch  as  we 
cannot  assume  that  the  jury  disbelieved  the  evidence  of 
Richards,  who  deposed  to  the  making  of  the  agreement,  I 
think  the  verdict  must  be  taken  to  have  proceeded  on  the 
ground  that  the  plaintiff  made  the  agreement,  but  made  it 
in  ignorance  of  the  defendant's  want  of  title.  My  Brother 
Shee  has  contended  that  this  is  not  a  case  of  attornment, 
and  therefore  not  to  be  governed  by  the  authorities  cited; 
but  that  it  is  the  case  of  an  express  agreement,  and  amounts 
in  fact  to  the  plaintiff's  being  let  into  possession  by  the 
defendant ;  and  then,  inasmuch  as  there  is  no  evidence  of 
the  expiration  of  any  title  which  the  defendant  had  at  the 
time  of  making  the  agreement,  the  plaintiff  is  estopped 
from  sayiDg  that  she  had  none.  I  agree,  that,  if  the  plain- 
tiff had,  in  July,  1838,  entered  into  a  new  agreement  vrith 
the  defendant,  with  full  knowledge  of  all  the  facts,  he  could 
not  now  deny  her  title :  but  I  think  there  can  be  no  rea« 
sonable  doubt  upon  that  subject.  What  difference  is 
there  between  an  express  agreement  made  under  these 
circumstances,  and  an  attornment,  the  old  rent  being  paid  ? 
Payment  of  rent  merely  amounts  to  an  admission  that  the 
party  to  whom  it  is  paid  is  the  landlord :  and  this  agree- 
ment amounts  to  no  more,  unless  it  could  be  shewn  that 
the  defendant  was  thereby  placed  by  it  in  a  worse  situa- 
tion. If  the  defendant  had  been  in  a  situation  to  turn  the 
plaintiff  out  of  possession  at  the  time,  and  had  been  in«> 
duced  by  this  agreement  to  abstain  from  so  doing,  I  should 
have  held  that  it  was  not  competent  to  the  plaintiff  to  re* 
pudiate  her  title.  Had  he  been  originally  let  into  posses- 
sion by  her,  and  had  he  entered  into  this  new  agreement, 
thougli  her  title  had  expired  at  the  time  the  new  agreement 
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1842.  was  made,  the  plaintiff  would  I  think  have  been  estopped 
from  shewing  it.  But  that  is  not  this  case;  for,  if  the  de- 
fendant had  in  July,  1838,  brought  an  ejectment,  she  must 
have  established  some  title  in  herself,  inasmuch  as  the 
plaintiff  did  not  originally  come  in  under  her.  She  had 
no  title :  and  therefore  she  could  not  be  placed  in  a  worse 
situation  by  the  arrangement  with  the  plaintiff.  Upon 
the  whole  I  think  the  rule  must  be  discharged. 

Crbsswsll,  J. — I  am  also  of  opinion  that  the  direction 
of  the  Lord  Chief  Justice  to  the  jury  was  right,  and  that 
they  came  to  a  right  conclusion.  It  is  undoubtedly  true, 
as  a  general  proposition,  that,  if  a  man  obtains  possession 
of  land  under  another,  he  cannot  afterwards  dispute  his 
right  to  let  him  into  possession.  He  may  shew  some 
altered  state  of  things ;  that  the  title  has  been  determined 
— his  landlord  having  parted  with  his  interest,  or  the  in- 
terest he  formerly  had  having  expired  by  efflux  of  time. 
Assuming  that  the  plaintiff  had  been  out  of  possession 
before  the  expiration  of  Tilbury's  term,  and  that  he  had 
been  let  into  possession  by  this  defendant  between  that 
time  and  the  expiration  of  the  original  lease  of  the  18th 
April,  1740,  I  am  by  no  means  prepared  to  say  that  it 
would  have  been  a  misdirection  to  have  told  the  jury  that 
the  plaintiff  was  still  at  liberty  to  shew  that  that  lease  had 
expired,  and  the  defendant's  title  gone.  It  is  not,  how- 
ever, necessary  to  go  so  far.  The  question  here  is,  whether 
the  Lord  Chief  Justice  properly  left  it  to  the  jury  to  say 
whether  the  plaintiff  was  in  as  tenant  to  Miss  M'Kensie 
under  the  agreement  of  July,  1838,  and,  if  so,  whether 
that  agreement  was  entered  into  by  him  under  a  mistake 
and  in  ignorance  of  Miss  M^Kenzie's  want  of  title.  Now, 
it  appeared  that  the  plaintiff,  not  having  originally  ob- 
tained possession  from  Miss  M'Kenzie,  but  under  Tilbury^ 
after  Tilbury's  interest  in  the  premises  was  at  an  end, 
entered  into  some   arrangement  with    Miss   M'Kenzie 
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whereby  he  in  substance  recognised  her  as  the  party  enti- 
tled to  the  reversion^  and^  assuming  her  to  be  the  party  so 
entitled,  contracted  to  pay  her  certain  rent.  Was  that, 
contract  made  under  a  mistake  or  not?  There  is  evidence 
to  shew  that  she  was  asserting  her  right  before  and  since : 
consequently  there  is  abundant  reason  to  suppose  that  the 
plaintiff^  in  making  the  agreemcDt,  did  so  on  the  faith  of 
her  representation  that  she  had  title ;  and  there  are  several 
authorities  to  shew,  that^  under  such  circumstances,  he  is 
at  liberty  to  contest  her  assumed  title.  I  therefore  concur 
with  the  rest  of  the  court  in  thinking  that  this  rule  must 

be  discharged. 

Bule  discharged^ 


1842. 


CoTTAM  and  Another  v.  Partridob. 

iVsSUMPSIT  for  goods  sold  and  delivered,  with  a  count 
upon  an  account  stated. 

The  defendant  pleaded — first,  except  as  to  3/.  Ss.,  parcel 
of  the  sums  in  the  declaration  mentioned,  non  assumpsit. 

Secondly,  except  as  to  the  said  sum  of  3^  Ss.,  parcel  &c. 
as  aforesaid,  that  the  said  several  alleged  causes  of  action 
in  the  declaration  mentioned,  except  as  to  that  sum,  did 
not,  nor  did  any  or  either  of  them,  accrue  to  the  plaintiffs 
at  any  time  within  six  years  next  before  the  commence* 
ment  of  the  suit,  in  manner  and  form,  &c. — verification. 

Thirdly,  except  as  to  the  said  sum  of  3/.  8s.,  parcel  &c. 
as  aforesaid,  a  set-off  for  goods  sold  and  delivered,  money 
lent,  money  had  and  received,  and  money  found  due  upon 
an  account  stated — ^verification. 

Bide  shall  be  set  against  those  on  the  other,  and  the  balance 
In  order  to  make  a  delivery  of  goods  within  six  years  operative  to  take  a 
atatute  of  limitations,  there  must  be  some  evidence  of  an  agreement  that  such 
deemed  equivalent  to  payment. 

oo  o  3 


Saturday^    - 

The  exception 
as  to  merchanta' 
accounts  in  the 
8rd  section  of 
the  21  Jac.  1, 
c.  16,  is  confin- 
ed to  cases 
where  an  ac- 
tion of  account 
would  lie,  or  an 
action  upon 
the  case  for  not 
accounting. 

Mutual  deal- 
ings between 
tradesmen,  each 
selling  goods  to 
the  other,  do 
not  bring  the 
case  within  the 
exception,  un- 
less there  be 
some  agree- 
ment that  the 
sales  on  the  one 
only  be  payable, 
case  out  of  the 
delivery  shall  be 
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BARTKIM^B* 

Rcplicatioo  to 


Merchants* 


FourtUj^  payment  into  conrt  of  3/.  St.,  and  no  damages 
ultra — yerification,  and  prayer  of  judgment  if  &c. 

The  plaintiffs  joined  issue  on  the  first  plea^  and  replied 
to  the  second,  so  far  as  the  same  related  to  the  sum  of 
thesecondpiea.  8/.  9*.  8A,  parcel  of  the  monies  in  the  first  count  of  the 
declaration  mentioned,  and  also  so  fur  as  the  said  plea 
related  to  the  last  count  of  the  declaration,  that  th^  ought 
not  to  be  barred  from  having  their  aforesaid  action  against 
the  defendant,  because  they  said  that  the  said  cause  of 
action  in  the  said  first  count  mentioned  as  to  the  said  sum 
of  9L  9s.  8J.,  and  the  said  cause  of  action  in  the  said  last 
count  mentioned,  and  each  of  them,  did  accrue  to  the 
plaintiffs  within  six  years  next  before  the  commencement 
of  the  suit,  in  manner  and  form  as  the  plaintiffs  had 
above  thereof  complained  against  the  defendant — con- 
cluding to  the  country.    Issue. 

As  to  the  second  plea,  so  far  as  the  same  related  to  the 
residue  of  the  said  causes  of  action  in  the  declaration  men- 
tioned, the  plaintiffs  replied,  that  the  said  residue  of  the 
said  causes  of  action  were  and  are  and  relate  to  certain 
accounts  still  open  and  unsettled  concerning  the  trade  of 
merchandize  between  merchant  and  merchant,  that  is  to 
say,  between  the  plaintiffs  and  defendant  as  merchants, 
and  that  the  plaintiffs  and  defendant  were  merchants 
during  the  time  the  said  accounts  and  matters  arose  and 
were  subsisting  between  them;  and  this  the  plaintiffs 
were  ready  to  verify,  wherefore  they  prayed  judgment  and 
their  damages  by  them  sustained  on  occasion  of  the  non- 
performance of  the  promise  in  the  declaration  mentioned 
as  to  the  said  residue  of  the  said  causes  of  action,  to  be 
adjudged  to  them. 

As  to  the  third  plea,  so  far  as  the  same  related  to  the 
sum  of  3/.  I2s4^\d.,  parcel  of  the  monies  in  the  said  third 
plea  mentioned  and  not  excepted  thereby,  the  plaintiffs  re- 
plied that  they  were  not  nor  are  indebted  to  the  defendant 
as  in  that  plea  alleged — concluding  to  the  countiy.   Issue. 


Rcplicstion  to 
the  third  pica. 
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And  as  to  the  said  third  plea  sa  far  as  the  same  related  1842. 
to  the  residue  of  the  caoses  of  set-off  in  the  said  third  plea 
mentioned  and  not  thereby  excepted^  the  plaintiffs  replied 
that  the  said  residue  of  the  said  causes  of  set-off  therein 
mentioned  did  not,  nor  did  any  part  thereof,  arise  or  accrue 
to  the  defendant  at  any  time  within  six  years  next  before 
the  commencement  of  the  suit— verification  &;c. 

And,  as  to  the  last  plea,  the  plaintiffs  took  out  of  court  Replication  to 
the  8/.  8*.  in  fiiU  satisfaction  and  discharge  of  the  causes  *''•  '*""''**  p'"" 
of  action  in  the  declaration  mentioned  as  to  the  said  sum 
of  3L  88. J  parcel  &;c. 

To  the  replication  to  the  second  plea  so  far  as  the  same  Rqoinden. 
related  to  the  said  residue  of  the  causes  of  action  in  the 
declaration  mentioned,  the  plaintiffs  rejoined  that  the  said 
residue  of  the  said  causes  of  action  were  not  nor  are,  nor 
was  nor  is  either  or  any  of  them,  nor  did  they  or  any  or 
either  of  them  relate  to,  accounts  still  open  and  unsettled 
concerning  the  trade  of  merchandize  between  merchant 
and  merchant,  nor  were  the  plaintiffs  and  defendant  mer- 
chants, in  manner  and  form  as  the  plaintiffs  had  above  in 
their  said  replication  in  that  behalf  alleged — concluding  to 
the  country.    Issue. 

And  as  to  the  replication  to  the  third  plea  so  £Bur  as  the  Merchanu' 
same  related  to  the  said  residue  of  the  said  causes  of  set-off  *^^^'^''- 
in  that  plea  mentioned,  the  defendant  rejoined,  that  the 
said  residue  of  the  said  causes  of  set-off  were  and  are  and 
related  to  certain  accounts  still  open  and  unsettled  con- 
cerning the  trade  of  merchandize  between  merchant  and 
merchant,  that  is  to  say,  between  the  plaintiffs  and  de- 
fendant as  merchants,  and  that  the  plaintiffs  and  the  defend- 
ant were  merchants  during  the  time  that  the  said  accounts 
and  matters  arose  and  were  subsisting  between  them — 
verification. 

As  to  the  rejoinder  to  the  replication  to  the  third  plea,  Surrejoinder. 
so  far  as  the  same  related  to  the  said  residue  of  the  said 
causes  of  set-off  in  that  plea  mentioned,  the  plaintiffs  sur- 
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1842.  rgomedj  that  the  said  residue  of  the  said  causes  of  set-off 
were  not  nor  are,  nor  did  they  relate  to,  accounts  still  open 
and  unsettled  concerning  the  trade  of  merchandize  between 
merchant  and  merchant,  that  is  to  saj,  between  the  plain-* 
tiffs  and  the  defendant  as  merchants,  in  manner  and  form 
as  the  defendant  had  alleged — concluding  to  the  country. 
Issue. 

The  cause  was  first  tried  before  Tindal,  C.  J.,  at  the 
sittings  in  London  after  Trinity  Term,  1839,  when  a  ver- 
dict was,  by  consent,  taken  for  the  plaintiffs,  damages 
44/.  12«.  &/.,  subject  to  the  opinion  of  the  court  upon  a 
special  case.  Before  the  case  was  settled,  a  fiat  issued 
against  the  defendant,  under  which  he  was  duly  declared  a 
bankrupt.  The  plaintiffs  declining,  under  these  circum- 
stances, to  proceed  with  the  special  case,  the  court,  on  the 
application  of  the  defendant,  directed  a  new  trial :  see  9 
Powl.  629,  ante.  Vol.  8,  p.  174. 

The  cause  was  again  tried,  at  the  sittings  in  London 
after  Michaelmas  Term,  1842,  before  Erskine,  J.  The 
plaintiffs  were  iron-founders  and  wholesale  and  retail 
manufiicturing  smiths  and  agricultural  implement  makers, 
carrying  on  business  at  premises  situate  in  the  Cornwall 
Boad,  Lambeth,  and  also  at  Winsley  Street,  Oxford  Street* 
Down  to  June,  1834,  the  defendant  carried  on  the  business 
of  a  retail  ironmonger  in  the  New  Cut,  Lambeth.  The 
action  was  brought  to  recover  the  balance  of  an  account 
for  goods  sold  and  delivered  by  the  plaintiffs  to  the  de- 
fendant between  the  month  of  June,  1830,  and  June,  1834. 
Assuming  that  the  plaintiffs'  demand  must  be  limited  to 
goods  supplied  within  six  years  next  before  the  commence- 
ment of  the  action  (Feb.  23rd,  1833),  the  sum  due  to 
them  was  3/.  7s,  4rf.  only  (53),  which  was  covered  by  the 
money  paid  into  court :  but,  charging  the  defendant  with 
the  full  amount  of  the  goods  furnished  to  him,  and  giving 

(53)  This  mun  was  erroneously  stated  iQ  the  pleadings  at  S/.  Sl«.  S<l. 
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him  credit  for  cash  paid^  and  for  goods  sold  by  him  to  the  1843. 
plaintiffs,  as  mentioned  in  his  particular  of  set-off — ^as  the 
plaintiffs  claimed  to  do,  either  on  the  ground  that  the  case 
fell  within  the  exception  as  to  merchants'  accounts  in  the 
21  Jac.  1,  c.  16,  s.  8,  or  on  the  ground  that  the  account 
being  an  open  and  unsettled  account,  some  items  of  which 
were  within  six  years,  the  whole  was  excluded  from  the 
operation  of  the  statute — ^the  plaintiffs  were  entitled  to  a 
verdict  for  44/.  12*.  Sd. 

The  plaintiffs'  clerk,  who  was  called  as  a  witness,  stated, 
that,  in  May,  1834,  he  called  upon  the  defendant  for  a 
settlement  of  the  plaintiffs'  account,  when  the  defendant 
observed — "  When  you  give  me  credit  for  the  goods  I  have 
furnished  to  you,  there  will  be  but  little  between  us." 

The  learned  judge  left  it  to  the  jury  to  say  whether  there 
had  been  any  payment  by  the  defendant,  or  any  delivery 
of  goods  by  him  to  the  plaintiffs  as  payment,  within  six 
years  next  before  the  commencement  of  fhe  action;  or 
whether  there  had  been  any  agreement  between  the  plain* 
tiffs  and  defendant  that  the  items  on  the  one  side  of  the 
account  should  be  set  against  those  on  the  other  side. 

The  jury  returned  a  verdict  for  the  defendant, 

G.  HayeSy  in  Hilary  Term  last,  pursuant  to  leave  re- 
served to  him,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff  for  3/.  9*.  id.  on  the  second  issue,  and  for 
41/.  Zs.  hd.  on  the  third  issue,  upon  the  grounds  urged  at 
the  trial. — He  referred  to  Catling  v.  Skoulding,  6  T.  R. 
189. 

fV.  H.  Watson  now  shewed  cause. — Two  questions  are 
presented  for  the  consideration  of  the  court  in  this  case— 
first,  whether  the  dealings  between  these  parties  come 
within  the  exception  as  to  merchants'  accounts  in  the  3rd 
section  of  the  statute  of  limitations — secondly,  whether, 
there  being  an  open  and  unsettled  account  between  thd 
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1842.  plaintiffs  and  the  defendant  with  items  on  either  side 
within  the  period  of  limitation^  those  items  withdraw  the 
whole  account  from  the  operation  of  the  statute. 

1.  The  words  of  the  8rd  section  of  the  21  Jac.  Ij 
1.  Merehanu'  0.  16,  are,  ''that  all  actions  of  trespass  quare  dausum  fre- 
git/  all  actions  of  trespass,  detinue,  action  sur  trover,  and 
replevin,  for  taking  away  of  goods  or  cattle,  all  avians 
of  account,  and  upon  the  case,  other  than  9uch  accounts  at 
concern  the  trade  of  merchandize  bettoeen  merchant  and  mer^ 
chant,  their  factors  or  servants,  all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  all  actions 
of  debt  for  arrearages  of  rent,  and  all  actions  of  assault, 
menace,  battery,  wounding,  and  imprisonment,  or  any  of 
them,  which  shall  be  sued  or  brought,  &c.,  shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereafter 
expressed,  and  not  after;  (that  is  to  say),  the  said  actions 
upon  the  case  (other  than  for  slander),  and  the  said  actions 
for  account,  and  the  said  actions  for  trespass,  debt,  detinue, 
and  replevin  for  goods  or  cattle,  and  the  said  action  of 
trespass  quare  clausum  fregit,  within  six  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after,''  &c.  The 
accounts  between  these  parties  clearly  are  not  ''such 
accounts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,'^  as  are  contemplated  by  the 
statute;  but  mere  cross-demands,  such  as  form  the  ordi- 
nary subject-matter  of  a  set-off.  The  statute  evidently 
contemplates  only  the  case  of  consignments  by  a  merchant 
abroad  to  a  merchant  here,  or  by  a  merchant  to  a  fiietor  or 
agent.  The  decision  in  Catling  v.  SkotUding  did  not  proceed 
upon  the  ground  that  the  case  fell  within  the  exception, 
but  entirely  upon  the  ground  of  an  implied  promise  to  pay. 
At  common  law,  the  writ  of  account  lay  only  against  a 
bailiff  or  receive  or  guardian  in  socage :  and  the  statute 
4  &  5  Anne,  c.  16,  merely  extends  that  kind  of  remedy  to 
the  case  of  joint-tenants  and  tenants  in  common.  There 
is  no  pretence  for  saying  that  an  action  of  account  will  lie 
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in  iiie  case  of  a  mere  sale  of  goods  by  one  tradesman  to 
another :  and  in  IngUa  v.  Haigh,  8  M.  &  Welsby^  769,  it 
was  expressly  held  that  the  exception  as  to  merchants' 
accounts  applies  only  to  an  action  of  acoountj  or  to  an 
action  on  the  case  for  not  accounting,  but  not  to  an  action 
of  indebitatus  assumpsit.  Parke,  B.,  in  delivering  the 
judgment  of  the  couri^  there  says :  *'  Where  a  merchant 
plaintiff  brings  an  action  for  goods  sold  and  delivered, 
money  paid,  or  any  of  the  other  items  which  may  consti- 
tute his  demand  against  the  merchant  defendant  with 
whom  he  has  had  mutual  dealings,  he  is  rather  repudiating 
than  enforcing  accounts.  Indeed,  by  the  comparative^ 
modem  statutes  of  set-off,  the  defendant  may  now  have 
.the  benefit  of  his  ooimter  demands;  but  that  was  not  the 
case  at  the  date  of  the  statute  of  limitations ;  and  we  must 
construe  the  statute  now  as  it  ought  to  have  been  con- 
strued immediately  after  it  became  law.  At  that  time 
there  was  no  proceeding  at  law  by  which  mutual  demands 
could  be  set  against  each  other,  except  by  action  of  account, 
and  consequently  there  was  no  other  action  in  any  manner 
connected  with  accounts  properly  so  called.  It  does  not  at 
all  vary  the  case,  that  the  plaintiff  only  seeks  to  recover 
what  he  calls  the  balance  due  on  the  account.  If  that 
balance  had  been  stated  and  agreed  to,  then  all  the  autho- 
rities shew  that  it  is  altogether  out  of  the  exception.  If  it 
has  not  been  stated  and  agreed  to,  then  it  is  only  what  the 
plaintiff  chooses  to  call  a  balance,  the  accuracy  of  which 
the  defendant  had,  at  the  time  of  passing  the  statute  of 
limitations,  no  means  of  disputing  in  an  action  of  assump- 
sit That  case  has  entirely  settied  the  point. 
2.  With  respect  to  the  8/.  9^.  Srf.,  which  forms  the  sub-  2.  As  to  the 

sflhet  of  tha 

ject  of  the  second  issue,  it  is  said  that  those  items  in  the  9  q^o.  4,  e,  14, 
account  that  are  of  greater  antiquity  than  six  years  are  **  ^* 
withdrawn  firom  the  operation  of  the  statute  by  the  deli- 
very of  goods  within  the  six  years.  Catling  v.  Skauldmgy  and 
many  other  cases,  undoubtedly  had  put  the  law  upon  that 
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on  the  plaintiff  to  shew  a  part  payment  in  cash^  or  what  ia  1842. 
equivalent  to  it^  to  take  the  case  out  of  the  statute,  since 
Lord  Tenterden's  act.  There  might  have  been  an  agree- 
ment between  the  parties  to  this  effect — that  the  one 
should  not  call  upon  the  other  for  payment  of  the  money 
due  to  him,  because  he  owed  him  money  on  the  other 
hand.  Before  Lord  Tenterden's  act,  that  would  have  been 
a  sufficient  acknowledgment  to  take  the  case  out  of  the 
statute  of  limitations,  on  the  ground  that  the  conduct  of 
the  parties  was  equivalent  to  an  acknowledgment,  and  of 
a  promise  to  pay  the  debt:  but  it  appears  to  me,  that^ 
since  the  new  statute,  there  must  be  something  equivalent 
to  part  payment."  So,  in  fFaugh  v.  Cope,  6  M,  &  Wclsby, 
824,  Lord  Abinger  says,  that,  ''since  Lord  Tenterden's 
act,  after  the  six  years  have  elapsed,  nothing  will  revive 
the  debt,  except  an  acknowledgment  in  writing,  from  which 
a  promise  to  pay  can  be  inferred,  or  a  part  payment  of 
principal  or  interest.^' 

Hayes,  in  support  of  his  rule. — 1.  The  words  of  the  3rd  Pint  point, 
section  of  the  statute  of  limitations  do  not  warrant  the 
limited  construction  suggested;  for,  that  would  deprive 
all  merchants  of  the  benefit  of  the  exception,  unless  where 
they  were  dealing  with  factors.  At  common  law,  an 
action  of  account  was  always  maintainable  where  there 
was  any  agency  or  privity  between  the  parties.  Thus,  in 
the  Year  Book,  2  H.  4,  12  b.,  it  is  said,  ''Nul  home  serf 
tonus  d'  accompter,  sinon  per  fait  del  ley,  on  per  son  iait 
demesne :  per  fait  del  ley,  come  gardeine  en  socage,  quel 
le  ley  chase  et  compel  d'accompter :  de  son  fait  demesne. 
Ion  il  est  de  son  propre  volunt  receiver  on  baily  &c.''  Since 
that  time,  however,  the  strictness  of  that  rule  has  been 
materially  relaxed.  Li  Bacon's  Abridgment,  Accompi  (A), 
it  is  said :  "  By  the  common  law,  accompt  lay  only  against 
a  guardian  in  socage,  bailiff,  or  receiver,  or  by  anCf  in  favour 
of  trade  and  commerce,  naminff  him$e\f  merchant^  ogainH 
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1842.  mother^  nammg  him  merchant^  and  for  the  executon  of  a 
merchant;  for,  between  these  there  was  such  a  privity  that 
the  law  presumed  them  conusant  of  each  other's  disburse- 
ments, receipts,  and  acquittances.  The  statute  18  Edw.  1, 
c.  28,  gives  an  action  of  accompt  to  executors;  the  26 
Edw.  3,  St.  5,  c.  5,  to  executors  of  executors ;  the  81  Edw.  8, 
c.  11,  to  administrators ;  and  by  the  statute  4  Anne,  c.  16, 
s.  27,  actions  of  accompt  may  be  brought  against  the  exe- 
cutors and  administrators  of  every  guardian,  bailiff,  and 
receiver,  and  by  one  jointenant,  tenant  in  common,  his 
executors  and  administrators,  against  the  other,  as  bailiff, 
for  receiving  more  than  his  share,  and  against  his  execu- 
tors and  administrators."  And  the  law  is  laid  down  in 
nearly  the  same  terms  in  Comyns's  Digest,  Accompt  (B.), 
Viner's  Abridgment,  Account,  (C),  (D.),  (P.),  Btdler's  Nisi 
Prius,  127,  and  Selwyn's  Nisi  Prius,  1.  In  Pitzherberfs 
Natura  Brevium,  118  D,  it  is  said :  ''  In  some  cases  in  an 
action  of  account  against  one  as  receptor  denariorum,  he 
shall  have  allowance  of  his  expenses  and  charges,  and  shall 
account  for  the  profit  he  received  or  might  reasonably  re* 
ceive ;  and  this  was  provided  by  law  in  favour  of  merchants, 
and  for  advancement  of  trade  and  trafiScke.  As,  if  two 
joynt  merchants  occupy  their  stocke  goods  and  merchan- 
dizes in  common  to  their  common  profit,  one  of  them 
naming  himself  a  merchant  shall  have  an  account  against 
the  other  naming  him  a  merchant,  and  shall  charge  him 
as  receptor  denariorum  ipsius  B.  ex  qu&cunque  caus& 
et  contractu  ad  communem  utilttatem  ipsorum  A.  et  B. 
provenien',  sicut  per  legem  mercatorium  rationabiliter 
monstrare  poterit.''  [Timb/,  C.  J. — ^This  is  not  a  dealing 
between  merchant  and  merchant  for  which  an  action  of 
account  would  lie :  it  is  an  ordinary  action  of  assumpsit  for 
goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant, 
with  a  set-off  for  goods  sold  and  delivered  by  the  defendant 
to  the  plaintiffs.]  That  the  term  "  merchant"  was  not,  at 
the  time  the  statute  of  limitations  passed,  used  in  the 
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limited  sense  in  which  it  is  now  received^  is  clear.  In  ig42. 
Hamond  v.  Jethro,  2  Brownlow,  99^  it  is  said^  ''  that  it  was 
agreed  by  all  the  justices^  that,  hj  the  law  of  merchants^  if 
two  merchants  joyn  in  trade^  that,  of  the  increase  of  that, 
if  one  dye,  the  other  shall  not  have  the  benefit  by  survivor* 
ship :  see  Fitzherberf  s  Natnra  Brevinm,  Accompt,  88  Ed.  8. 
And  so  of  two  joynt  shopkeepers^for,  they  are  merchants: 
for,  as  Coke  saith,  there  are  four  sorts  of  merchants,  that 
is,  merchant  adventurers,  merchants  dormants,  merchants 
travelling,  and  merchants  residentSy  and  amongst  them  all 
there  shall  be  no  benefit  by  survivor.''  [Tlndal,  C.  J. — 
That  may  be :  but,  to  constitute  merchants'  accounts,  there 
must  be  some  trust  or  privity  shewn  between  the  parties.] 
The  evidence  shewed  a  sufiicient  mutuality  and  privity  be- 
tween these  parties  to  bring  the  case  within  the  exception* 
In  Infflis  V.  Haigh,  8  M.  &  Welsby,  769,  the  point  arose 
upon  the  record :  here,  the  only  question  is  as  to  how  the 
verdict  is  to  be  entered. 

2.  Accounts  may  be  withdrawn  from  the  operation  of  second  poinL 
the  statute  of  limitations  by  part  payment  or  delivery  of 
goods,  or  where  there  are  mutual  accounts  between  the 
parties  and  dealings  between  them  with  reference  to  and 
upon  the  faith  of  such  open  and  unsettled  accounts.  Cat- 
Sng  V.  Skmdding,  6  T.  B.  189,  expressly  decided,  that,  if 
there  be  a  mutual  account  of  any  sort  between  the  plaintiff 
and  defendant,  for  any  item  of  which  credit  has  been  given 
within  six  years,  that  is  evidence  of  an  acknowledgment  of 
there  being  such  an  open  account  between  the  parties,  and 
of  a  promise  to  pay  the  balance,  so  as  to  take  the  case  out 
of  the  statute  of  limitations.  *'  Here,"  said  Lord  Kenyon, 
**  are  mutual  items  of  account ;  and  I  take  it  to  have  been 
clearly  settled,  as  long  as  I  have  any  memory  of  the  prac- 
tice of  the  courts,  that  every  new  item  and  credit  in  an 
account  given  by  one  party  to  the  other  is  an  admission  of 
there  being  some  unsettled  account  between  them,  the 
amount  of  which  is  afterwards  to  be  ascertained ;  and  any 
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act  which  the  juiy  may  consider  as  an  acknowledgment  of 
its  being  an  open  account  is  sufficient  to  take  the  case  out 
of  the  statute.  Daily  experience  teaches  us,  that,  if  this 
rule  be  now  overturned,  it  will  lead  to  infinite  injustice. 
In  Coie9  y.  Harria,  Bui.  N.  P.  149,  all  the  items  were  on 
one  side ;  and  Denison,  J.,  who  well  knew  what  was  the 
proper  replication  in  such  cases,  and  was  well  acquainted 
with  the  import  of  the  statute  of  limitations,  said,  where 
all  the  items  are  on  one  side,  the  last  item  which  happens 
to  be  within  six  years,  shall  not  draw  after  it  those  that 
are  of  longer  standing :  but  it  was  not  doubted  there  but 
that  if  there  had  been  mutual  demands^  the  plaintiff  might 
haye  recoyered.''    How  is  that  case  affected  by  the  statute 

0  Geo.  4,  c.  14?  The  enacting  part  of  s.  1  is  expressly 
confined  to  acknowledgments  or  promises  by  tpordt  only* 
Nor  is  Catling  y.  Skoulding  at  all  impeached  by  the  case  of 
miUams  y.  Griffiths,  2  C.  M.  &  R.  45 :  there  was  no 
blending  of  the  accounts  there,  no  agreement  that  the 
wages  should  be  taken  in  liquidation  of  the  rent.  [JSr^- 
kine,  J. — ^It  was  there  held  that  there  must  be  payment  or 
something  equivalent  to  payment]  In  fVillis  v.  Newham, 
8  Y.  &  J.  618,  it  was  held  that  a  verbal  acknowledgment 
of  the  payment  of  part  of  a  debt  within  six  years,  is  not 
sufficient  (within  the  9  Oeo.  4,  c.  14)  to  take  the  case  out 
of  the  statute  of  limitations.  And  the  like  was  held  in 
Bayley  v.  Aahton,  4  P.  &  D.  204,  12  Ad.  &  E.  498,  and  in 
Maghee  v.  (TNeU,  7  M.  &  Welsby,  581.  [Tmdal,  C.  J.— 
That  is  a  totally  different  point.]  In  order  to  give  a  pay- 
ment  the  effect  of  taking  a  case  out  of  the  statute,  it  must 
be  shewn  to  have  been  expressly  made  in  respect  of  the 
particular  debt  which  it  is  sought  to  take  out  of  the  sta- 
tute, and  in  pari  payment  of  that  debt — T^ipets  v.  Heane, 

1  C.  M,  &  E.  252,  4  Tyr.  772—"  Because,''  says  Parke, 
B.,  "  the  principle  upon  which  a  part  payment  takes  a  case 
out  of  the  statute,  is,  that  it  admits  a  greater  debt  to  be  due 
at  the  time  of  the  part  payment.     Unless  it  amounts  ta 
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an  admission  that  more  is  dae^  it  cannot  operate  as  an  ad**  1842. 
mission  of  any  still  existing  debt/'  And  the  same  learned 
Baron^  in  delivering  the  judgment  of  the  court  in  Waters 
Y.  Ton^kina,  2  C.  M.  &  R.  723,  says :  "  The  meaning  otpart 
payment  of  the  principal,  is,  not  the  naked  fact  of  payment 
of  a  sum  of  money,  but  payment  of  a  smaller  on  account  of 
a  greater  sum  due  from  the  person  making  the  pajrment  to 
him  to  whom  it  is  made;  which  part  payment  implies  an 
admission  of  such  greater  sum  being  then  due,  and  a  pro* 
mise  to  pay  it :  and  the  reason  why  the  effect  of  such  a  pay- 
ment is  not  lessened  by  the  act,  is,  that  it  is  not  a  mere 
acknowledgment  by  vwrds,  but  it  is  coupled  with  a  fact/' 
So,  here,  the  delivery  of  goods  within  six  years  by  the  de- 
fendant to  the  plaintiffs,  was  an  acknowledgment  coupled 
with  an  act,  which  according  to  the  authority  of  Hart  v. 
Nash,  2  C.  M.  &  B.  337,  and  Hocper  v.  Stephens,  4  Ad.  & 
E.  71,  may  operate  as  a  payment  within  the  9  Geo.  4, 
c.  14,  so  as  to  bar  the  statute  of  limitations. 

TiNDAL,  C.  J. — ^This  is  an  action  for  goods  sold  and 
delivered,  in  which  the  defendant  has  pleaded  in  bar 
(except  as  to  3/.  Ss.,  which  sum  he  has  paid  into  court)  the 
statute  of  limitations ;  and  the  plaintiffs,  to  avoid  the  effect 
of  this  plea,  have  in  their  replication  divided  their  demand, 
alleging,  as  to  3/.  9^.  8d.,  part  thereof,  that  the  causes  of 
action  accrued  within  six  years  next  before  the  commence- 
ment of  the  suit,  and,  as  to  the  residue,  "  that  the  said 
residue  of  the  said  causes  of  action  were  and  are  and  relate 
to  accounts  still  open  and  unsettled  concerning  the  trade  of 
merchandize  between  merchant  and  merchant,  that  is  to 
say,  between  the  plaintiffs  and  defendant  as  merchants^ 
and  that  the  plaintiffs  and  defendant  were  merchants  dur«i 
ing  the  time  the  said  accounts  and  matters  arose  and  were 
subsisting  between  them.''  What  precise  object  the  plain-> 
tiffs  had  in  thus  severing  the  demand,  when  the  whole 
arose  out  of  one  continued  course  of  deaUng,  it  is  difficult 


IN  THE  COMMON  PLBAS^ 

1842.  to  see :  it  is  necessary^  however,  to  consider  the  two  points 
thus  presented.  In  the  late  case  of  InffUs  v.  Haig?t,  8  M. 
ft  Welsbjr^  769,  the  court  of  Exchequer  seem  to  have  de- 
cided that  the  exception  as  to  merchants'  accounts  in  the 
statute  of  limitations  applies  only  to  an  qctian  €faccouni, 
or  perhaps  also  to  an  adiom  <m  the  case  for  not  accounting, 
but  not  to  an  action  of  indebitatus  assumpsit.  Without 
going  quite  so  fisur  as  that  (though  I  by  no  means  intend  to 
impeach  the  propriety  of  that  decision),  I  am  of  opinion 
that  the  exception  will  not  apply  except  where  an  action  of 
account  is  maintainable :  and  the  ground  upon  which  I 
rest  the  determination  of  the  present  case,  is,  that  the  dr^ 
cumstanoes  are  not  such  for  which  an  action  of  account 
would  lie.  The  words  of  the  3rd  section  are — '^  All  actions 
of  trespass  quare  clausum  firegit,  all  actions  of  trespass, 
detinue,  action  sur  trover,  and  replevin,  for  taking  away  of 
goods  and  cattle,  all  actions  of  account,  and  t^nm  the  case, 
other  than,  such  accounts  as  concern  the  trade  of  merchan- 
dize between  merchant  and  merchant,  their  factors  or  ser^ 
pants,  all  actions  of  debt,  &c.,  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereafter  expressed, 
and  not  after,  (that  is  to  say),  the  said  actions  upon  the 
case  (other  than  for  slander),  and  the  said  actions  for  ac^ 
count,  and  the  said  actions  for  trespass,  debt,  detinue,  and 
replevin  for  goods  or  cattle,  and  the  said  action  of  trespass 
quare  clausum  fregit,  within  six  years  next  after  the  cause 
of  such  actions  or  suit,  and  not  after,''  &c.  The  exception, 
therefore,  points  only  to  such  accounts  as  concern  the  trade 
of  merchandize  between  merchant  and  merchant,  their 
fiftctors  or  servants,  and  can  only  apply  to  the  action  of 
account,  or  perhaps,  as  is  said  by  the  court  of  Exchequer, 
to  an  action  on  the  case  for  not  accounting.  Then,  is  this 
a  case  in  which  an  action  of  account  would  lie  ?  It  is  laid 
down  in  Selwyn's  Nisi  Prius,  8th  edit.,  p.  1,  that,  "  by  the 
common  law,  an  action  of  account  for  the  rents  and  profits 
may  be  maintained  by  the  heir,  after  he  has  attained  the 
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age  of  fourteen  years^  against  the  guardian  in  socage ;  so,  1842. 
at  the  common  law,  account  will  lie  against  a  bailiff  or 
receiver,  and,  in  favour  of  trade  and  commerce,  by  one 
merchant  against  another/^  I  do  not  understand  it  to 
have  been  contended  that  an  action  of  account  lies  in  every 
case  where  there  have  been  mutual  sales  of  goods  between 
tradesmen ;  but  only  where  there  are  mutual  accounts,  with 
an  agreement  that  the  items  on  the  one  side  shall  be  set 
off  against  those  on  the  other,  and  the  balance  only  claimed 
on  either  side;  otherwise,  there  would  be  no  distinguishing 
it  from  the  ordinary  case  of  goods  sold  and  delivered,  with 
a  claim  of  set-off  of  the  like  nature.  Every  case  put  in 
Selwyn  shews  that  the  action  of  account  is  founded  upon 
some  trust  or  privity  between  the  parties :  thus,  there  is  a 
confidence  or  trust  between  the  heir  and  his  guardian — 
between  the  owner  of  the  land  and  his  bailiff  or  receiver — 
between  merchant  and  merchant,  each  confiding  merchan- 
dize to  the  other.  The  words  of  the  statute  relate  not 
only  to  accounts  between  merchant  and  merchant,  but 
also  between  merchants  and  '^  their  factors  or  servants;'' 
clearly  importing  dealings  which  create  a  trust.  There- 
fore, though  account  lies  where  a  merchant  abroad  con- 
signs goods  to  a  merchant  or  factor  here  for  sale  on  his 
account  on  commission,  it  by  no  means  follows  that  it  will 
also  lie  in  the  simple  case  of  mutual  sales.  Indeed,  the 
action  of  account  in  some  degree  resembles  a  bill  in  equity 
for  the  purpose  of  enforcing  the  execution  of  a  trust  The 
form  of  the  judgment  shews  that ;  the  first  judgment  being 
that  the  defendant  do  account,  usually  termed  a  judgment 
quod  computet ;  whereupon  (the  defendant  offering  to  ac- 
count) the  court  assigns  auditors  to  take  and  declare  the 
account  between  the  parties :  and  then  the  final  judgment 
is,  that  the  plaintiff  do  recover  against  the  defendant  so 
much  as  the  defendant  is  found  to  be  in  arrear.  There  is 
no  reference,  either  in  Selwyn,  or  in  Buller's  Nisi  Prius, 
to  any  case  where  this  form  of  action  has  been  held  to  lie 
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1842.  as  between  merchant  and  merchant :  and  the  only  aatho* 
rity  I  have  been  able  to  find  is  in  Fitzherbert's  Natnra 
Brevium,  117  D^  where  it  is  saidj  that,  "  if  two  merchants 
occupy  their  goods  and  merchandizes  in  common  nnto  their 
common  profit,  one  of  them  shall  have  an  action  of  account 
against  the  other  in  the  county  or  in  the  Common  Pleas  i'* 
and  the  form  of  writ  is  given,  commanding  "  A.,  merchant, 
that  justly  &c.  he  render  to  B.,  merchant,  a  reasonable 
account  for  the  time  in  which  he  was  receiver  of  the  money 
of  him  the  said  B.,|from  whatever  cause  and  contract  coming, 
to  the  common  profit  of  them  the  said  A.  and  B.,  as  by  the 
law  of  merchants  he  may  reasonably  shew  that  he  ought  to 
render  to  him,''  &c. — falling  in  with  the  limited  notion  al- 
ready expressed  with  respect  to  this  form  of  action,  rather 
than  with  a  case  of  ordinary  dealings  between  one  trades- 
man and  another.  Is  this,  then,  the  case  of  an  account 
concerning  the  trade  of  merchandize  between  merchant 
and  merchant  ?  Waiving  the  question  whether  ordinary 
tradesmen  may  be  deemed  ''  merchants''  within  the  mean- 
ing of  the  statute — ^which  possibly  they  may — ^this  is  no- 
thing more  than  the  common  case  of  two  tradesmen 
each  selling  goods  to  the  other;  without  any  agreement 
that  the  goods  delivered  on  the  one  side  should  be  con- 
sidered as  payment  for  those  delivered  on  the  other,  or 
any  blending  of  accounts,  or  at  any  period  of  the  mutual 
dealings  any  understanding  that  the  balance  only  should 
be  enforced  on  the  one  side  or  the  other.  There  was 
nothing  to  prevent  each  from  suing  the  other  of  them 
for  the  whole  amount :  and,  but  for  the  statutes  of  set-off, 
such  must  have  been  the  course.  It  appears  to  me,  there- 
fore, that  this  is  not  such  an  account  as  concerns  the  trade 
of  merchandize  between  merchant  and  merchant  within 
the  true  meaning  of  the  exception,  and  consequently  that 
this  branch  of  the  replication  affords  no  sufficient  answer 
to  the  second  plea.  . 
9  Geo.  4,  c  14.      I  now  proceed  to  consider  the  other  branch  of  the  repli- 
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cation,  which  separates  from  the  general  account  the  snm  of 
3/.  9s.  8d.  merely  in  order  that,  failing  upon  the  one  point, 
the  plaintiffs  may  take  the  chance  of  succeeding  upon  the 
other,  and  so  getting  costs.  Upon  this  part  of  the  case,  it 
has  been  contended  for  the  plaintiffs,  that,  notwithstanding 
the  statute  of  9  Oteo.  4,  c.  14,  there  has  been  such  a  course 
of  dealing  between  these  parties  as  will  take  the  case  out 
of  the  statute  of  limitations.  That  the  present  case  would, 
before  the  statute  9  Geo.  4,  c.  14,  have  fallen  within  the 
principle  laid  down  in  Catling  v.  Shoulding,  6  T.  R.  189,  I 
do  not  deny :  nor  do  I  deny  that  that  case  was  i>erfectly 
good  law  at  the  time  it  was  decided.  But,  as  I  read  the 
statute,  the  case  of  CatHng  r.  Skauldinp  can  now  no  longer 
be  considered  an  authority.  The  1st  section  of  the  statute 
declares, ''  that,  in  actions  of  debt  or  upon  the  case  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  said  enactments  [the  statute  of  limi- 
tations, 21  Jac.  1,  c.  16,  and  the  Irish  act,  10  Car.  1,  sess. 
2,  c.  6]  or  either  of  them,  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby.''  The  whole  weight 
of  the  argument  on  the  part  of  the  plaintiffs  rests  upon  the 
former  part  of  the  sentence — "  no  acknowledgment  or  pro- 
mise by  wards  only  shall  be  deemed  sufficient,''  &c.  That 
part  of  the  clause  is  prohibitory  only :  the  enacting  part  is 
that  which  follows — ''  unless  such  acknowledgment  or  pro- 
mise shall  be  made  or  contained  by  or  in  some  writing  to 
be  signed  by  the  party  chargeable  thereby."  In  effect, 
the  first  part  of  the  clause  is  merely  adverting  to  the  ex- 
isting state  of  the  law,  and  might  very  well  have  been  alto- 
gether omitted.  The  clause  then  goes  on  to  except  the 
case  of  a  part  payment — "  Provided  always  that  nothing 
herein  contained  shall  alter  or  take  away  or  lessen  the 
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1842.  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever" — ^leaving  that  particolar  case  pre- 
cisely on  the  footing  upon  which  it  stood  before.  The 
ground  upon  which  part  payment  was  before  held  to  take 
the  case  out  of  the  statute  21  Jac  1,  c.  16,  was,  that,  from 
the  payment  of  a  portion,  the  juiy  might  assume  that  the 
rest  was  due.  Upon  what  ground  was  it,  that,  in  Catting 
Y.  Skoulding,  the  existence  of  items  in  the  account  within 
six  years,  was  held  to  take  the  whole  account  out  of  the 
statute?  Simply  that  it  was  evidence  whence  the  jury 
might  infer  an  acknowledgment  of  there  being  an  open 
account  between  the  parties,  and  a  promise  to  pay  the  ba- 
lance. When,  therefore,  we  find  that  the  statute  of 
9  Geo.  4,  c.  14,  expressly  excepts  payment,  and  that  only, 
I  should  infer  that  every  other  kind  of  acknowledgment 
short  of  an  acknowledgment  in  writing,  was  intended  by 
the  legislature  to  be  rendered  ineffectual — ^Expressio  unius 
est  exdusio  alterius.  And  this  seems  to  be  an  answer  to 
the  second  branch  of  the  argument.  With  respect  to  the 
cases  that  were  cited  for  the  purpose  of  shewing  that  a  de- 
livery of  goods  may  be  equivalent  to  payment,  it  is  unneces- 
sary to  advert  to  them ;  for,  there  was  no  evidence  that  these 
goods  were  so  sent,  and  the  jury  have  expressly  negatived 
the  fact.  I  think  the  object  and  intention  of  the  9  Gteo.  4, 
c.  14,  extremely  clear :  and  certainly  it  is  a  most  beneficial 
statute :  and,  if  we  were  to  yield  to  the  aiguments  that 
have  been  ui^ed  before  us,  we  should  be  opening  a  door  to 
all  the  difficulties  it  was  designed  to  exclude.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  rule  that  has 
been  obtained  for  entering  a  verdict  for  the  plaintiffs  should 
be  discharged. 

Merchants'  ac-  CoLTMAN,  J. — I  entirely  concur  in  the  opinion  expressed 
by  my  Lord  Chief  Justice.  The  clause  of  the  statute  upon 
which  the  first  point  arises  has  not  at  all  times  received 
the  attention  that  later  cases  have  bestowed  upon  it. 
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Upon  a  careful  consideration  of  its  lan^age^  I  see  no  1842. 
room  for  doubt.  Mr.  Watson  seeks  to  limit  the  exception 
to  actions  of  account  against  factors  or  servants :  but  tbe 
writ  that  has  been  cited  from  Fitzherbert  shews  that  it 
lies  between  merchant  and  merchant.  The  nature  of  the 
action  of  account  underwent  some  discussion  in  this  court 
in  the  recent  case  of  Baxter  v.  Hozier,  7  Scott^  238,  5  New 
Cases,  288.  I  remember  upon  that  occasion  looking  into  the 
older  authorities  on  the  subject,  without  finding  anything 
that  carried  the  case  further  than  the  doctrine  to  be  found 
in  Fitzherbert.  Mr.  Hayes  has  contended  that  the  excep- 
tion in  the  statute  as  to  merchants'  accounts  applies  to 
every  case  where  two  tradesmen  have  mutually  furnished 
goods  the  one  to  the  other.  I  do  not,  however,  find  any 
authority  for  that  position.  Neither  Buller,  nor  Selwyn, 
nor  any  of  the  other  text- writers,  go  to  the  extent  of  stat- 
ing that  an  action  of  account  will  lie  wherever  there  are 
cross  accounts  and  mutual  dealings.  It  therefore  seems 
to  me,  that,  inasmuch  as  this  is  not  a  case  in  which  an 
action  of  accoimt  would  lie,  so  neither  is  it  a  case  of  mer- 
chants' accounts  within  the  meaning  of  the  exception  in 
the  3rd  section  of  the  21  Jac.  1,  c.  16. 

With  respect  to  the  other  point,  it  seems  to  me  that  the  9  Geo.  4,  c.  14. 
cases  cited  by  Mr.  Watson  are  decisive,  and  that  we  should 
be  frittering  away  the  provisions  of  a  very  wholesome  sta- 
tute if  we  were  to  hold  the  delivery  of  goods  to  have  the 
effect  that  has  been  insisted  upon  on  the  part  of  the  plain- 
tiffs. The  delivery  of  goods  and  part  payment  stood  upon 
precisely  the  same  footing  before  the  passing  of  the  9  G^. 
4,  c.  14 :  each  was  evidence  of  an  acknowledgment  of  the 
existence  of  the  entire  debt.  But  now,  by  that  statute,  it 
is  provided  that  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract  whereby  to  take  any  case  out  of  the  ope- 
ration of  the  statute  of  limitations,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or  contained  by  or  in 
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1842.  aome  writing  to  be  signed  hj  the  party  chargeable  thereby : 
and  then  comes  a  proviso  expressly  excepting  from  the 
operation  of  the  new  enactment  the  single  case  of  ''  pay- 
ment of  any  principal  or  interest :"  all  other  kinds  of  ac- 
knowledgment, therefore,  are  in  express  terms  abrogated. 

Erskine,  J. — ^Two  questions  have  in  this  case  been 
argued  before  us  upon  the  replication  to  the  second  plea — 
first,  as  to  the  sum  of  41/.  Ss.  7d.,  which  the  plaintiffs 
daim  to  be  entitled  to  recover  on  the  ground  that  the 
accounts  between  themselves  and  the  defendant  were 
merchants'  accounts  within  the  exception  in  the  8rd 
section  of  the  statute  of  limitations — secondly,  as  to 
8/.  9s.  Sd.,  as  to  which  the  plaintiffs  contend  that  the 
Merchaato'  ac-  case  is  taken  out  of  the  statute.  The  3rd  section  of  the 
21  Jac.  1,  c.  16,  after  enumerating  various  other  actions, 
says,  that  "  all  actions  of  account  and  upon  the  csjse,  other 
than  such  accounts  as  concern  the  trade  of  merchandize 
between  merchant  and  merchant,  their  factors  or  servants, 
&c.,  shall  be  commenced  and  sued  within  the  time  and 
limitation  thereafter  expressed,  and  not  after  (that  is  to 
say),  the  said  actions  upon  the  case  (other  than  for  slan- 
der), and  the  said  actions  for  account,  &c.,  within  six 
years,''  &c.  Now,  the  question  is,  what  does  the  statute 
mean  by  "  such  accounts  as  concern  the  trade  of  merchan- 
dize between  merchant  and  merchant  ?  "  On  the  part  of 
the  plaintiffs,  it  is  contended  that  every  account  that  con- 
tains cross-demands  is  within  the  exception — ^that  the 
statute  is  not  in  this  respect  confined  to  accounts  and 
dealings  among  merchants  properly  so  called,  but  applies 
equally  to  all  tradesmen  having  mutual  dealings  with  each 
other.  Admitting  that  retail  tradesmen  may  be  merchants 
within  the  meaning  of  the  statute,  the  question  is,  whether 
the  accounts  between  these  parties  are  merchants'  accounts 
within  the  statute.  I  agree  with  my  Lord  Chief  Justice 
and  my  Brother  Coltman  in  thinking  that  no  accounts  are 


EASTEB  TEBM^  6  VICTOBIA. 

within  the  exception^  unless  they  be  of  snch  a  nattire  that  1842. 
the  one  party  is  entitled  to  maintain  against  the  other  an^ 
action  of  account^  or  an  action  upon  the  case  for  not 
accounting.  The  exception  was  introduced  for  the  purpose 
of  giving  to  merchants  the  same  opportunity  for  proceeding 
at  law  to  compel  their  correspondents  or  agents  to  furnish 
accounts^  as  they  would  have  if  they  proceeded  to  enforce 
an  account  in  a  court  of  equity :  and  it  is  to  be  obserred 
that  the  words  of  the  exception  are  ''the  said  actions /or 
account/'  not  actions  brought  upon  accounts.  If  this  be 
the  true  interpretation  of  the  3rd  section^  do  the  facts  of 
this  case  disclose  a  transaction  between  merchant  and 
merchant  to  bring  it  within  the  exception?  On  the  part 
of  the  plaintiffs,  it  was  thought  necessary  to  qualify  the 
proposition  for  which  they  contendedj  by  assuming  an 
agreement  between  the  parties  that  the  goods  delivered  on 
the  one  side  should  be  taken  in  reduction  of  the  demand 
on  the  other,  and  the  balance  only  should  constitute  the 
debt  between  them.  If  there  had  been  any  evidence  of 
such  an  agreement,  the  argument  for  the  plaintiffs  might 
have  been  well  founded;  indeed,  it  would  not  have  been 
necessary  to  consider  whether  or  not  these  were  merchants' 
accounts  within  the  exception  in  the  3rd  section  of  the 
statute  of  limitations,  for  the  case  would  have  come  within 
the  proviso  in  the  9  Greo.  4,  c.  14,  s.  1.  There  was,  how- 
ever, no  evidence  that  any  such  agreement  had  ever  been 
made:  there  was  simply  a  statement  by  the  defendant, 
when  applied  to  for  payment  for  the  goods  furnished  to 
him  by  the  plaintiffs,  that,  if  the  accounts  were  balanced, 
there  would  not  be  much  left.  It  appears  to  me,  therefore, 
that,  if  the  exception  in  the  statute  can  only  properly  be 
applied  where  there  has  been  such  agreement  or  under- 
standing, the  evidence  does  not  bring  this  case  within  it. 

Then  it  is  said  that  the  plaintiffs  are  at  all  events  enti-  9  Geo.  4,  c.  14. 
tied  to  recover  3/.  9s.  Sd.,  as  to  which  the  replication 
aUeges  that  the  cause  of  action  did  accrue  within  six  years 
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1842.  next  before  the  commencement  of  the  suit.  The  way  in 
which  it  is  sought  to  shew  that  that  part  of  the  demand 
accrued  within  six  years^  is,  that  there  are  some  items  on 
each  side  of  the  account  within  six  years,  and  therefore  the 
case  is  taken  out  of  the  statute  of  limitations,  according  to 
the  principle  of  CatUng  v.  Skoulding,  6  T.  B.  189.  Un- 
doubtedly, if  this  case  had  occurred  before  the  passing  of 
the  9  (jeo.  4,  c.  14,  Catling  v.  Skoulding  would  have  been 
in  point.  But,  what  was  the  ground  upon  which  that  case 
was  decided  ?  That  at  that  time  any  promise  to  pay  within 
six  years  was  sufficient  to  take  the  case  out  of  the  statute 
of  limitations ;  and  that,  where  there  was  an  open  account 
with  items  within  six  years,  that  amounted  to  an  acknow- 
ledgment that  there  were  debts  due  on  either  side,  whence 
arose  an  implied  promise  to  pay  the  balance.  But  the 
9  Greo.4,  c.  14,  s.  1,  has  declared,  that,  "in  actions  of  debt 
or  upon  the  case  grounded  upon  any  simple  contract,  no  ac- 
knowledgment or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments  or  either  of  them  (the  statutes  of  limita- 
tions), or  to  deprive  any  party  of  the  benefit  thereof 
It  is  said  that  this  part  of  the  clause  does  not  apply, 
because  it  is  not  sought  to  take  this  case  out  of  the  opera- 
tion of  the  statute  of  limitations  by  an  acknowledgment  or 
promise  by  wards  only,  but  by  an  act  such  as  in  Catling  v. 
Skoulding  was  taken  as  tantamount  to  a  promise  to  pay. 
The  argument  might  have  been  well  founded,  but  for  the 
words  that  immediately  follow — "unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby .'' 
The  words  in  the  earlier  part  of  the  clause  do  certainly 
seem  to  be  redundant  and  unnecessary.  But  we  must  look 
at  the  whole  clause  together.  The  legislature  seem  to 
have  thought  that  the  enacting  words  would  have  excluded 
even  the  case  of  payment;  and  therefore  a  proviso  was 
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introduced^  "  that  nothing  therein  contained  should  alter  1842. 
or  take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever/' 
Upon  what  principle  was  it  that  payment  was  before  held 
to  take  a  case  out  of  the  statute  of  limitations  ?  No  other 
than  this^  that  it  was  evidence  of  an  admission  or  acknow- 
ledgment of  an  existing  debt.  The  legislature  having  in 
the  9  Geo.  4,  c.  14,  in  express  terms  excepted  the  case  of 
payment^  are  we  not  at  liberty  to  infer  that  they  intended 
that  payment  should  be  the  only  exception?  The  facts 
here  clearly  do  not  amount  to  an  acknowledgment  or 
promise^  unless  they  amount  to  payment^  which  it  is  con- 
ceded they  do  not.  Cases  have  been  cited  for  the  purpose 
of  shewing  that  parol  evidence  is  admissible  to  prove  a 
payment  to  have  been  made  in  respect  of  a  larger  debt. 
But  all  that  those  cases  decide^  is,  that,  inasmuch  as 
payment  of  a  given  sum  does  not  necessarily  admit  that 
more  is  due,  there  must  be  some  evidence  to  shew  that  it 
had  reference  to  a  larger  debt,  and  such  evidence  need  not 
be  in  writing.  Cases  have  also  been  cited  to  shew,  that, 
where  there  is  an  agreement  between  the  parties,  either 
before  or  after  the  delivery  of  goods,  that  they  shall  be 
received  as  part  payment,  that  is  sufficient  to  take  the 
debt  out  of  the  statute  of  limitations.  But  here  there  was 
no  evidence  of  any  such  agreement,  but  simply  of  a  state- 
ment by  the  defendant,  that,  if  the  goods  supplied  by  him 
to  the  plaintiffs  were  set  off  against  those  which  they  had 
furnished  to  him,  there  would  be  but  a  small  balance  left. 
I  am  therefore  of  opinion  that  the  evidence  does  not  bring 
this  case  within  the  proviso,  and  that,  not  being  brought 
within  the  proviso,  it  falls  within  the  prohibitory  part  of 
Lord  Tenterden's  act. 

Cbesswell,  J. — ^This  case  has  received  such  ample  dis- 
cussion that  I  shall  content  myself  with  a  very  short  ex-    . 
pression  of  my  opinion*    With  respect  to  the  3/.  ds,  3d*,  9  Geo.  4,  e.  14. 
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IN  THB  COMVON  PLSAS^ 


1B42. 


Merchanu'  ac- 
cotinU. 


the  case  is  supposed  to  be  taken  ont  of  the  operation  of 
the  statute  of  limitations  hj  the  mutual  open  dealings  be- 
tween the  parties ;  and  for  this  position  the  plaintiffs  rely 
upon  Catling  v.  Skaulding,  where  Lord  Kenyon  held^  that 
"  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other  is  an  admission  of  there  being  some  un- 
settled account  between  them^  the  amount  of  which  is 
afterwards  to  be  ascertained ;  and  any  act  which  the  jury 
may  consider  as  an  acknowledgment  of  its  being  an  open 
account  is  sufficient  to  take  the  case  out  of  the  statute/' 
From  that  case  downwards^  there  has  been  a  studious 
departure  from  the  strict  and  proper  interpretation  of  the 
statute.  In  Hettings  v.  Shaw,  1  Moore,  840,  7  Taunt.  608, 
Gibbs,  C.  J.,  appears  to  have  endeavoured  to  classify  the 
cases :  two  of  those  he  instances  are  somewhat  singular: — 
"  One  is,  where  the  defendant  has  admitted  that  the  debt 
is  unpaid,  but  has  stated  that  it  was  discharged  by  the 
lapse  of  time ;  another  is,  where  the  defendant  has  stated, 
not  that  the  debt  remained  due,  but  that  it  is  discharged 
by  a  particular  means,  to  which  he  has  with  precision 
referred  himself,  and  where  he  has  designated  that  time 
and  mode  so  strictly  that  the  court  can  say  it  is  impossible 
it  had  been  discharged  in  any  other  mode :  there  the 
courts  have  said,  '  If  the  plaintiff  can  disprove  that  mode, 
he  lets  himself  in  to  recover,  by  striking  from  under  the 
defendant  the  only  ground  on  which  he  professes  to  rely.'  '* 
This  shews  how  far  the  courts  may  go  when  once  they 
depart  from  the  plain  and  ordinary  meaning  of  the  words 
of  a  statute.  The  object  of  the  9  Qeo.  4,  c.  14,  was,  to  get 
rid  of  all  such  acknowledgments  or  promises  by  inference : 
it  has  been  so  held  in  several  cases.  A  delivery  of  goods 
cannot,  unless  under  circumstances  that  make  it  equivalent 
to  payment,  have  the  effect  of  taking  a  case  out  of  the 
statute  of  limitations. 

The  next  question  is,  whether  the  transactions  between 
these  parties  fall  within  the  exception  in  the  3rd  section  of 
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the  statute  of  limitations^  as  to  accounts  concerning  the  1842. 
trade  of  merchandize  between  merchant  and  merchant. 
In  one  sense^  no  doubt^  these  are  merchants'  accounts : 
but  we  must  take  the  words  used  in  the  replication  in  the 
sense  that  is  given  to  them  by  the  statute^  otherwise  the 
replication  would  be  bad.  Now^  the  exception  in  the  3rd 
section  clearly  refers  only  to  such  dealings  between  mer- 
chant and  merchant,  their  factors  or  servants,  as  would 
enable  either  party  to  maintain  an  action  of  account  or  an 
action  upon  the  case  for  not  accounting.  Were  the  deal- 
ings between  these  parties  such  as  would  entitle  either  of 
them  to  maintain  an  action  of  account  against  the  other, 
or  an  action  upon  the  case  for  not  accounting  ?  It  is  true, 
there  have  been  mutual  dealings.  But,  was  the  defendant 
bound  to  render  any  account  to  the  plaintiffs?  or,  could 
the  plaintiffs  maintain  an  action  against  him  for  not  doing 
BO?  I  apprehend  not.  The  duty  of  the  defendant  was 
simply  to  pay  for  the  goods  he  had  purchased.  It  is  sug- 
gested that  the  whole  transaction  was  intended  to  form  one 
entire  indivisible  account.  If  that  were  so,  then  these  two 
consequences  would  follow — ^first,  that  the  plaintifiBs  could 
only  sue  for  the  balance — secondly,  that  no  set-off  could  be 
pleaded ;  for,  the  statute  2  Geo.  2,  c.  22,  s.  13,  applies  only 
to  the  case  of  mutual  debts. 

Upon  these  grounds,  therefore,  I  concur  with  the  rest  of 
the  court  in  thinking  that  the  plaintiffs  are  not  entitled  to 
recover  either  of  the  amounts  they  claim,  and  consequently 
that  the  rule  must  be  discharged. 

Rule  discharged. 


IN  THB  COMMON  PLEA8, 


ThurMday,  JoHN  GiBSON  and  Another  v.  James  Brand. 

Maylth.        m 

In  an  action  X  HIS  was  an  action  upon  the  case  for  an  alleged  infnnge- 
foMhe**in!***  ment  by  the  defendant  of  the  plaintiffs'  patent  for  ''A  new 
fringement  of  a  q^  improved  process  or  manufactore  of  silk  and  silk  in  corn- 
new  or  improT-  bination  with  certain  other  fibrous  substances/' 
manu^^re'of  The  declaration  stated^  that,  before  and  at  the  time  of 
MmWnaUon  '**  *^®  making  and  obtaining  of  the  letters  patent,  and  of  the 
^**  *^r^*"       committing  of  the  grievances  by  the  defendant  as  therqin- 

otner  nbrous 

Bubstances/'  after  mentioned,  the  plaintiffs  were  the  true  and  first  in- 
setting out  the'  ventors  of  a  new  or  improved  process  or  manufacture  of 

aliMlwUha"  t^^  "^  *°*  ^^  ^^  combination  with  certain  other  fibrous  sub- 
defendant,  after 

the  making  of  the  said  letters  patent,  and  within  the  term  of  years  therein  mentioned,  and  within 
that  part  of  the  united  kingdom  called  England,  unlawfully  and  without  the  license  or  consent 
and  against  the  will  of  the  plaintiff^,  made,  uaed,  and  put  ttt  practice  the  said  inTentlon  : — 
Held,  that  this  was  supported  by  evidence  that  the  defendant  gave  an  order  in  England  for  the 
making  of  the  article  by  the  plaintiffs'  process,  and  that  the  order  was  executed  and  the  goods 
received  by  the  defendant  in  England. 

The  second  plea  stated  that  the  pluntiffs  were  not  the  true  and  first  inventors  of  the  alleged 
new  or  improved  process  or  manufacture  &c. ;  and  the  third,  that  the  alleged  invention  was  not 
new.  By  their  specification,  the  plaintiffs  declared  the  nature  of  their  alleged  invention  to 
consist  of  eight  several  and  distinct  parts  or  heads,  the  sixth  being  "  the  applieaiion  qf 
their  improved  proce$8  to  the  throetle  machine  on  the  principle  qfthe  long  ratch,  for  the  new 
and  useful  purpose  of  spinning  silk-waste,"  and  the  seventh,  <*  certain  improvemenie  ^fected 
hjf  them  m  the  throttle  machine^  by  which  its  utility  in  spinning  silk-waste  was  greatly  aug- 
mented." After  describing  the  old  process  of  converting  silk- waste  into  yarn,  the  specification 
proceeded  to  describe  the  novel  process  by  which  the  plaintiffs  produced  their  new  or  improved 
manulacture ;  and,  referring  to  certain  drawings,  continued — "  the  annexed  drawings  for  the 
most  part  represent  the  well-known  spinning  frame  called  a  throstie,  on  the  principle  of  the  long 
ratch,  as  employed  in  the  spinning  of  flax;  which  machine,  combined  with  the  inqtrovemente 
we  have  applied  to  U,  we  apply  to  the  new  and  useful  purpose  of  spinning  silk-waste  of  long 
fibres,  in  combination  with  flax  or  wool:''  and  the  specification  concluded  thus — "  We  desire  it 
to  be  understood  that  we  disclaim  those  parts  of  the  process  or  mechanum  which  were  or  may 
have  been  previous  to  the  granting  of  our  patent  well  known  or  in  use  for  the  same  purposes  ; 
but  we  restrict  our  claims  to  the  eight  several  heads  of  invention  mentioned  in  the  early  part 
of  this  specification,  all  of  which  we  believe  to  be  new  and  of  great  public  utility :" — Held,  that 
this  was  a  claim  either  of  a  new  invention,  or  a  new  combination  of  parts  of  the  throstie  ma- 
chine; and,  the  jury,  having  found  "  that  the  invention  was  not  new,  but  an  improved  proceee, 
not  a  new  combination  "  that  the  defendant  was  entitled  to  the  verdict  upon  these  issues. 

The  fifth  plea,  after  setting  out  the  specification,  alleged  that  the  plaintiflb  did  not  within 
six  calendar  months  next  and  immediately  after  the  date  of  the  letters  patent,  inrol  in  Chan- 
cery any  instrument  in  writing,  under  the  hand  and  seal  of  the  plaintiffs  or  either  of  them,  par- 
ticularly describing  and  ascertaining  the  nature  of  the  invention,  and  in  what  manner  the  same 
was  to  be  performed,  other  than  and  except  the  instrument  in  that  plea  mentioned  and  set 
forth ;  and  then  proceeded  to  allege  that  that  instrument  did  not  particularly  describe  and 
ascertain  the  nature  of  the  supposed  invention  and  in  what  manner  the  same  was  to  be  per- 
formed. Issue  being  joined  upon  this  allegation,  and  found  for  the  plaintiffs : — Held,  that  it 
was  not  competent  to  the  defendant  to  move  in  arrest  of  judgment,  on  the  ground  that  the  spe- 
cification so  set  out  was  insufficient  in  law,     . 
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stances ;  and  thereupon  his  late  Majesty,  King  William  1842. 
the  Fourth,  then  being  King  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  theretofore,  to  wit,  on  the  19th 
November,  in  the  7th  year  of  his  said  Majesty's  reign 
(1836),  by  his  said  Majesty's  letters  patent,  bearing  date, 
to  wit,  at  Westminster,  on  the  day  and  year  last  aforesaid, 
under  the  Oreat  Seal  of  Great  Britain — profert.  After 
setting  out  the  letters  patent,  the  declaration  proceeded  to 
aver,  that,  afterwards,  to  wit,  on  the  17th  May,  1837,  the 
plaintiffs  did,  by  an  instrument  in  writing  under  the  hand 
and  seal  of  the  plaintiff  John  Gibson,  particularly  describe 
and  ascertain  the  nature  of  the  said  invention,  and  in  what 
manner  the  same  was  to  be  performed,  and  did  afterwards, 
and  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  said  letters  patent  thereinbefore  recited, 
cause  the  said  instrument  under  the  hand  and  seal  of  the 
said  John  Gibson  as  aforesaid  to  be  inrolied  in  the  High 
Court  of  Chancery  of  his  said  late  Majesty,  at  Westminster, 
in  the  county  of  Middlesex,  as  by  the  record  of  the  said 
instrument  in  writing  now  remaining  of  record  in  the 
High  Court  of  Chancery  of  our  Lady  the  Queen,  more 
fully  and  at  large  appears;  and  that  the  plaintiffs  had 
always,  from  the  time  of  the  making  of  the  said  letters 
patent  as  aforesaid  hitherto,  by  themselves,  their  deputies, 
servants,  and  agents,  made  and  exercised  and  vended  their 
said  invention  within  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  England  and  Wales,  to 
their  great  profit  and  advantage :  Yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  wrongfully  and 
injuriously  intending  to  injure  the  plaintiffs,  and  to  de- 
prive them  of  the  profits,  benefits,  and  advantages  which 
they  might  and  otherwise  would  have  derived  and  acquired 
from  the  making,  using,  exercising,  and  vending  of  the 
said  invention,  after  the  making  of  the  said  letters  patent, 
and  within  the  said  term  of  years  in  the  said  letters  patent 
mentioned,  to  wit,  on  the  said  19th  November,  and  on 
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IN  THE  COMMON  PLEAS. 


\B42. 


First  plea : 

Second  plea : 
plaintiffb  not 
the  true  and 
first  inventora. 


Third  plea : 
not  a  new  in- 
vention. 


Fourth  plea : 
invention  of  no 
public  benefit. 


Fifth  plea: 


divers  other  days  and  times  between  tbat  day  and  tbe 
commencement  of  this  suit^  and  within  that  part  of  the 
united  kingdom  of  Oreat  Britain  and  Ireland  called  Eng- 
land^ and  also  within  that  part  of  the  nnited  kingdom  of 
Great  Britain  and  Ireland  called  Wales^  nnlawfnlly  and 
unjustly,  without  the  license,  consent,  or  agreement  of  the 
plaintiffs,  or  either  of  them,  against  the  will  of  the  plain^ 
tiffs,  and  within  the  said  term  of  fourteen  years  by  the 
said  letters  patent  granted,  directly  and  indirectly  nuide, 
used,  and  put  in  practice  the  said  invention,  and  every 
part  thereof,  and  then  caunteffeited,  imitated,  and  resem^ 
bled  the  same,  and  every  part  thereof,  in  breach  of  the 
said  letters  patent,  and  against  the  privilege  so  granted  to 
the  plaintiffs  as  aforesaid;  whereby  the  plaintiffs  had  been 
and  were  greatly  injured,  and  deprived  of  a  great  part  of 
the  profits  and  advantages  which  th^  might  and  other- 
wise would  have  derived  and  acquired  from  the  said  inven- 
tion :  to  the  plaintiffs'  damage  gI  I0,000Z. 

The  defendants  pleaded — first,  not  guilty. 

Secondly — ^that  the  plaintiffs  were  not  the  true  and  first 
inventors,  nor  was  either  of  them  the  true  and  first  in- 
ventor, of  the  alleged  new  or  improved  process  or  manu- 
fiEusture  of  silk  and  silk  in  combination  with  certain  other 
fibrous  substances,  in  manner  and  form  as  the  plaintiffs  had 
above  in  that  behalf  alleged ;  concluding  to  the  country. 

Thirdly — that  the  said  alleged  invention  in  the  said 
letters  patent  and  in  the  said  instrument  in  writing  in  the 
declaration  mentioned,  was  not,  at  the  time  when  the  said 
letters  patent  were  granted  as  in  the  declaration  mentioned, 
a  new  invention ;  verification. 

Fourthly — ^that  the  said  alleged  invention  and  improve- 
ments in  the  declaration  mentioned,  and  in  the  said  letters 
patent  and  instrument  in  writing  in  the  declaration  men- 
tioned and  described,  was  and  is  of  no  use,  benefit,  or  ad- 
vantage to  the  public  whatsoever;  verification. 

Fifthly — ^that  the  said  instrument  in  writing,  under  the 
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hand  and  seal  of  the  plaintiff  John  Gibson^  in  the  declara«        1842. 
tion  mentioned^  was  and  is  as  follows  [the  specification  was      ^T^"     ^ 
here  set  out,  for  which  see  post,  p.  852]  :  that  the  said  ». 

figures  and  drawings  in  the  said  specification  mentioned  ^^^^  ^^^  ^  J^.^ 
and  referred  to  were  and  are  as  follows  [setting  them  out]:  ^cation  (setting 
that  the  plaintiffs  did  not,  nor  did  either  of  them,  within  properly  de- 
six  calendar  months  next  and  immediately  after  the  date  tendon!**  *"' 
of  the  said  letters  patent,  inrol  in  the  High  Court  of 
Chancery  any  instrument  in  writing,  under  the  hand  and 
seal  of  the  plaintiffs,  or  either  of  them,  particularly  de- 
scribing and  ascertaining  the  nature  of  the  said  invention, 
and  in  what  manner  the  same  waB  to  be  performed,  other 
than  and  except  the  instrument  in  this  plea  above  men- 
tioned and  set  forth  (54):  and  that  that  instrument  did  not 
particularly  describe  and  ascertain  the  nature  of  the  said 
supposed  invention,  and  in  what  manner  the  same  was  to 
be  performed;  verification. 

The  plaintifb  joined  issue  on  the  first  and  second  pleas,  RepUcationc. 
and  replied  to  the  third,  that  the  said  invention  in  the 
said  letters  patent  and  in  the  said  instrument  in  writing 
mentioned,  when  the  said,  letters  patent  were  granted,  as 
in  the  declaration  mentioned,  was  a  new  invention — to  the 
fourth,  that  the  said  invention  and  improvement  in  the 
declaration  and  letters  patent  and  instrument  in  writing 
mentioned  and  described,  was  and  is  of  use,  benefit,  and 
advantage  to  the  public — ^and  to  the  fifth,  that  they  did 
within  six  calendar  months  next  and  immediately  after  the 
date  of  the  said  letters  patent,  inrol  in  the  High  Court  of 
Chancery  an  instrument  in  writing  under  the  hand  and 
seal  of  John  Gibson,  one  of  the  plaintiffs,  particularly  de- 
scribing and  ascertaining  the  nature  of  the  said  invention 
and  in  what  manner  the  same  was  to  be  performed,  to  wit, 
the  said  instrument  in  the  said  fifth  plea  mentioned  and 
set  forth ;  and  that  that  instrument  did  particularly  de- 

(54)  The  pleas  in  Walton  y.  Potter,  ante,  p.  91 ,  wanted  this  averment. 
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IN  THB  COMMON  PIiBAS^ 


1842. 


Notice  of  ob- 
jectioiu. 


1.  Plmintiffs  not 
the  first  inveDt- 


2.  Invention 
not  new, 


3.  or  useful, 


4.  or  the  sub- 
ject of  a  patent. 


5.  Invention 
not  accurately 
described. 


6.  Title  of  spe- 
cification not 
sustained, 

7.  too  large, 


8.  ambiguous. 


scribe  and  ascertain  the  nature  of  the  said  invention  and 
in  what  manner  the  same  was  and  is  to  be  performed. 
Issue  thereon. 

The  notice  of  objections  to  the  patent  intended  to  be 
relied  on  by  the  defendant  at  the  trials  delivered  pursuant  to 
the  statute  5  &  6  Will.  4,  c.  83,  s.  5,  was  as  follows:—- 

''Take  notice,  that,  on  the  trial  of  this  cause,  the  de- 
fendant  will  insist  on  the  following  objections  to  the  va- 
lidity of  the  patent  mentioned  in  the  declaration: 

''  1.  That  the  plaintiffs  were  not  the  true  and  first  in- 
ventors of  the  whole  or  any  part  of  the  alleged  new  or  im- 
proved process  or  manufacture  mentioned  and  described 
in  the  declaration,  letters  patent,  specification,  or  either  of 
them: 

''  2.  That  the  said  alleged  new  or  improved  process  or 
manufacture  was  not,  nor  was  any  part  thereof,  at  the 
time  of  the  granting  of  the  said  letters  patent,  new : 

''  8.  That  the  said  alleged  invention  is  not  a  material  or 
useful  invention : 

''4.  That  the  said  letters  patent  and  specification  do 
not,  nor  does  either  of  them,  disclose  any  invention  that 
can  be  the  subject  of  a  patent : 

''5.  That  the  said  specification  does  not  ascertain  or 
describe  with  sufficient  accuracy  or  particularity  the  na- 
ture of  the  said  supposed  invention : 

''6.  That  the  said  specification  does  not  support  the  title 
of  the  said  alleged  specification : 

"  7.  That  the  said  title  is  too  large,  and  claims  more  than 
is  described  in  the  said  specification : 

''  8.  That  the  title  given  to  the  said  alleged  invention  in 
the  said  letters  patent  and  specification  is  ambiguous  and 
calculated  to  mislead,  because  it  is  doubtful  from  the  said 
title  whether  the  said  patent  is  clidmed  in  respect  of  and 
founded  upon  the  alleged  invention  of  a  new  or  improved 
manu£acture  or  vendible  article  or  articles  produced  by  the 
alleged  new  or  improved  process  or  improvements  in  ma- 
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chineryi  as  well  as  upon  the  inirention  of  that  process  and  Ig42/ 
those  improvements^  or  whether  the  said  patent  is  claimed 
solely  in  respect  of  and  is  solely  founded  upon  the  alleged 
invention  of  a  new  or  improved  process  and  improvements 
in  machinery  for  producing  a  manufacture  or  vendible 
article  abeady  well  known  and  in  use  before  the  granting 
of  the  said  letters  patent : 

''  9.  That  the  supposed  invention^  as  far  as  can  be  9.  Nature  of 
understood  from  the  said  specification^  consists  either  of  sufficiently  par- 
the  adoption  of  old  and  well-known  machinery  to  the  pro-  *»c">*<^»«d. 
duction  of  some  vendible  article  or  articles  of  a  new  or 
improved  manufacture^  or  else  of  the  improvement  of  ma- 
chinery already  known  and  in  use  at  the  time  of  the  said 
supposed  invention ;  and  that,  in  either  of  these  cases,  the 
said  specification  does  not  particularize  with  sufficient  ex- 
actness the  .precise  nature  of  the  invention  alleged  to  have 
been  made,  nor  does  it  sufficiently  distinguish  the  <addi* 
tions  to  or  improvements  in  the  machinery  from  the  parts 
or  machinery  existing  and  in  use  at  the  time  of  the  said 
supposed  invention : 

''10.  That  the  sud  specification  is  ambiguous  in  its  10.  Specifica- 
terms,  obscure,  and  calculated  to  mislead,  and  is  not  so  J^^  o^ure?"" 
framed  that  men  of  common  understanding,  with  a  mode-! 
rate  knowledge  of  the  art  of  manufacturing  silk,  would  be 
enabled,  from  the  description  of  the  said  supposed  invention 
therein  contained,  to  practise  the  alleged  invention  that  is 
or  may  be  assumed  to  be  the  subject  of  the  said  patent : 

'^  11.  That  the  said  specification  in  no  part  of  it  specific-  11.  Precbe  ob- 
ally  and  clearly  states  what  is  the  precbe  object  of  the  said  iot  .lur'*''" 
supposed  invention : 

''12.  That  so  much  of  the  said  alleged  invention  as  in  12.  Ditcbarg- 
the  said  specification  is  stated  to  consist  in  part  of  the  pro-  ^l  [\\mm  " 
cess  by  which  the  gum  is  discharged  from  that  particular  "^^»  °*»*  "«^- 
kind  of  silk  denominated  silk-waste,  when  the  same  is  in 
the  state  of  the  sliver  or  rove,  was  not  at  the  date  of  the 
said  letters  patent  a  new  invention^  but  the  same  process  or 
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part  of  a  procen  was  well  known  ^and  in  g^wrai'iiae'loil^i 
before  that  period :  ^ 

**  18.  That  so  mnch  of  the  said  alleged  invention  as  in^ 
the  said  specification  is  stated  to  consist  in  part  of  thie  pro- 
cess by  which  the  silk  is  dyed  when  in  a  state  of  sliver  at 
tore,  was  not  at  tiie  date  of  the  said  letters  patent  a  new*, 
invention^  bnt  the  same  process  or  part  of  a  process  was^ 
well  known  and  in*  general  nse  for  many  years  prior  to  atd 
at  the  date  of  the  said  letters  patent  x  i 

**  14.  That  so  much  of  the  said  supposed  invention  as  in ' 
the  said  specification  is  stated  to  consist  in  a  part  of  a  pro- 
cess by  which  yam  is  spun  firom  dressed  or  heckled  silk* 
waste  of  long  fibres^  either  in  the  gnm  or  discharged^  wa8> 
not  at  the  date  of  the  said  letters  patent  n  new  invention/ 
bnt  the  same  process  or  part  of  a  process  was  well  kiiown*: 
and  in  nse  for  many  years  prior  to  and  at  the  date  of  tlie> 
said  letters  patent: 

'  ^'  15.  That  so  mnch  of  the  said  supposed  invention  as  in^ 
t^e  said  specification  is  stated  to  consist  in  a  part  of  a  pro* 
cess  by  which  yam  from  silk-waste  with  long  fibres  may 
be  spun  in  combination  with  flax  of  a  similar  length  of 
fibre^  was  not  at  the  date  of  the  said  letters  patent  a  new' 
invention^  but  the  same  process  or  part  of  a  process  was 
well  known  and  in  nse  many  years  prior  to  and  at  the  date- 
of  the  said  letters  patent : 

''  16.  That  so  mnch  and  such  part  of  the  said  supposed 
invention  as  in  the  said  specification  in  stated  to  consiat  in 
a  part  of  a  process  by  which  yam  firom  sUk-waste  with  long 
fibres  is  spun  in  combination  with  wool,  was  not  at  the 
date  of  the  said  letters  patent  a  new. invention,  bnt  the 
saone  process  or  part  of  a  process  was  well  known  and  in 
use  long  befiire  and  up  to  the  date  of  the  said  lettenr 
patent : 

^'17.  That  so  much  of  the  said  supposed  invention  as  in 
the  said  specification  is  stated  to  consist  in  the  application 
of  the  alleged  improved  process  to  the  throstle  machine  on 
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the  principle  of  the  long  ratch^  for  the  alleged  new  and        .1842. 
useful  purpose  of  spinning  silk-waste,  was  not  at  the  date 
of  the  said  letters  patent  a  new  invention,  but  the  same 
was  well  known  and  in  use  many  years  prior  to  and  at  the 
date  of  the  said  letters  patent : 

"  18.  That  so  much  and  such  part  of  the  said  supposed  18.  AUegedim. 
invention  as  in  the  said  specification  is  stated  to  consist  in  fhe^^nMde  " 
certain  improvements  effected  by  the  said  supposed  inven-  Jl^^******  ^^ 
tion  in  the  throstle  machine,  by  which  its  utility  in  spin- 
ning silk-waste  is  greatly  augmented,  was  not  at  the  date 
of  the  said  letters  patent  a  new  invention,  but  the  said 
alleged  improvements  had  been  effected  and  were  in  opera- 
tion and  well  known  many  years  prior  to  and  at  the  date 
of  the  said  letters  patent : 

''  19.  That  so  much  and  such  part  of  the  said  supposed  19.  Application 
invention  as  in  the  said  specification  is  stated  to  consist  in  ^ew.^ 
the  application  of  water  to  silk-waste  with  long  fibres 
in  the  process  of  spinning  with  the  long  ratch,  was  not  at 
the  date  of  the  said  letters  patent  a  new  invention,  but 
the  said  application  was  well  known  and  in  use  many 
years  prior  to  and  at  the  date  of  the  said  letters  patent : 

''20.  That  the  description  given  in  and  by  the  said  spe-*  20.  Description 
cification  of  what  in  the  said  specification  is  termed  the  old  jJ^rateT* 
or  ordinary  process,  is  erroneous  and  inaccurate : 

''21.  That  the  several  variations  and  additions  which  in  21.  Variationa 
the  said  specification  the  plaintiffs  allege  that  they  have  unimportant"' 
made  or  introduced  in  the  flax  spining  or  line  machines  *"**  ▼■luaietfc 
when  applied  to  the  spinning  of  silk- waste,  are  of  a  very 
minute,  trifling,  and  unimportant  kind,  and  involve  no 
new  principle  or  mode  of  operation  in  the  parts  of  such 
machines,  and  add  no  practical  power  or  value  to  such 
machinery,  but  are  merely  matter  of  taste  and  fancy,  and 
cannot  and  ought  not  to  be  the  subject  of  a  patent : 

"  22.  That  the  said  plans  and  drawings  annexed  to  the  2s.  Drawingi 
said  specification  are  imperfect  and  incorrect,  and  calcu-  I^JJIJuSS^  "* 
lated  to  mislead :  mislead. 
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''  23.  The  defendant  will  further  shew  all  such  objec- 
tions to  the  said  patent  and  the  specification  mentioned  in 
the  declaration,  as  shall  be  considered  by  the  conrt  to  be 
admissible  under  his  several  pleas,  and  whereof  the  pleas 
themselres  are  sufficient  notice/' 

The  cause  was  tried  before  Tindal,  C.  J.,  and  a  special 
jury,  at  the  sittings  at  Westminster  after  last  Trinity  Term. 

The  specification  set  out  in  the  fifth  plea,  bearing  date 
the  17th  May,  1837,  under  the  hand  and  seal  of  the  plain- 
tiff John  Gibson,  and  which  appeared  to  have  been  duly 
inrolled  in  Chancery  within  the  time  prescribed  in  and  by 
the  letters  patent,  was  put  in  and  read,  as  follows : — 

/'  To  all  to  whom  these  presents  shall  come :  We,  John 
Gibson,  of  the  city  of  Glasgow,  in  the  county  of  Lanark, 
throwster,  and  John  Gordon  Campbell,  of  the  same  place, 
merchant,  send  greeting :  Whereas  his  present  most  ex- 
oellent  Majesty,  King  William  the  Fourth,  by  his  letters 
patent,  under  the  Great  Seal  of  Great  Britain,  bearing 
date  at  Westminster  the  19th  day  of  November,  in  the 
seventh  year  of  his  reign,  did,  for  himself,  his  heirs  and 
successors,  give  and  grant  unto  us,  the  said  John  Gibson 
and  John  GK>rdon  Campbell,  his  especial  license,  full  power, 
sole  privilege  and  authoirity  that  we  the  said  John  Gibson . 
and  John  Gordon  Campbell,  our  executors,  administrators, 
and  assigns,  or  such  others  as  we  the  said  John  Gibson 
and  John  Gordon  Campbell,  our  executors,  administrators, 
or  assigns,  should  at  any  time  agree  with,  and  no  others, 
from  time  to  time  and  at  all  times  during  the  term  of  years 
therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend,  within  England  and  Wales  and  the 
town  of  Berwick-upon-Tweed,  our  invention  of '  A  new  or 
improved  process  or  manufacture  of  silk  and  silk  in  com- 
bination with  certain  other  fibrous  substances ;'  in  which 
said  letters  patent  is  contained  a  proviso  that  we  the  said 
John  Gibson  and  John  Gordon  Campbell,  or  one  of  us, 
shall  cause  a  particular  description  of  the  nature  of  our 
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'said  invention,  and  in  what  manner  the  same  is  to  be  per-        1842. 
formed,  to  be  inroUed  in  his  said  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  next  and  immediately 
after  the  date  of  the  said  in  part  recited  letters  patent,  as 
in  and  by  the  same,  reference  being  thereunto  had,  will 
more  ftilly  and  at  large  appear :  Now  know  ye,  that,  in 
compliance  with  the  said  proviso,  I  the  said  John  Gibson, 
on  behalf  of  myself  and  also  of  the  said  John  Grordon 
Campbell,  do  hereby  declare  that  the  nature  of  our  said 
invention  consists — first,  in  a  part  of  our  process  by  which  i.  Ditchargkig 
we  discharge  the  gum  firom  that  peculiar  kind  of  silk  de-     ^  ^""^ 
nominated  silk-waste,  when  the  same  id  in  the  state  of  the 
sliver  or  rove — second,  in  a  part  of  our  process  by  which  we  2.  Dyeing, 
dye  silk-waste  when  in  the  state  of  sliver  or  rove — third,  8.  Spinning 
in  a  part  of  our  process  by  which  we  spin  yam  firom  dressed  sbre!    °' 
or  heckled  silk-waste  of  long  fibres,  either  in  the  gum,  or 
discharged— fourth,  in  a  part  of  our  process  by  which  yam  4.  Combined 
from  silk-waste  with  long  fibres  may  be  spun  in  combina-  ^*  ^^^  ^ 
tion  with  flax  of  a  similar  length  of  fibre-^fifth,  in  a  part  5.  wooL 
of  our  process  by  which  yarn  from  silk-waste  with  long 
fibre  is  spun  in  combination  with  wool — sixth,  in  the  s.  ApplicatioB 
application  of  our  improved  process  to  the  throstle  ma-  Jhe^Jhrortie* 
eMne,  on  the  principle  of  the  long  ratch,  for  the  new  and  maciiine. 
usefiil  purpose  of  spinning  silk-waste — seventh,  in  certain  7.  improve- 
improvement  effected  by  us  in  the  throstle  machine,  by  ^^^ 
which  its  utility  in  spinning   silk-waste  is  greatly  aug-  ^^'°^' 
mented— eighth,  in  the  application  of  water  to  silk-waste  s.  Application 
with  long  fibres  in  the  process  of  spinning  tvith  the  long  ®  ''*'*''• 
ratch. 

**  Having  thus  explained  the  nature  or  leading  charac- 
teristics of  our  invention,  it  is  desirable,  before  we  enter 
into  the  practical  details  of  them,  to  give  a  brief  outline  of 
the  methods  heretofore  adopted  for  spinning  yam  firom 
silk-waste. 

''  Silk- wastes  differ  considerably  with  respect  to  quality  old  method  of 
and  cleanliness,  and  they  are  generally  in  a  raveUed  state,  wute."^  *' 
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To  firee  them  firom  naps  and  other  refuse  matters,  and  to 
dear  the  ravellings,  they  are  first  submitted  to  the  action 
of  a  machine  called  a  breaker,  for  the  purpose  of  breaking 
or  clearing  out  the  more  stubborn  or  knotty  rayellings. 
The  waste  is  next  put  under  the  operation  of  the  dressing 
machines,  to  be  further  unrayelled  and  cleared  firom  naps 
and  other  impurities ;  which  process  also  straightens  the 
filaments,  and  causes  them  to  lie  eyenly  together,  resem- 
bling in  this  respect  heckled  flax,  although  the  fibres  of  the 
latter  usually  possess  more  uniformity  as  to  length.  This 
process  of  dressing  is  applicable  to  silk-waste  either  in  the 
gum  or  discharged.  The  former,  howeyer,  is  more  easily 
dressed,  contains  less  refuse,  and  is  generally  of  a  better 
quality.  The  third  process,  upon  the  ordinary  plan,  is,  to 
take  the  dressed  silk  to  the  cutting-machine,  where  it  is 
cut  into  lengths  of  about  two  inches,  a  little  more  or  less, 
according  to  circumstances.  If  the  sUk-waste  that  has 
been  thus  cut  be  in  the  gum,  it  is  next  discharged,  and  af- 
terwards dried.  The  silk  haying  become  matted  in  the 
discharging  process,  the  fibres  of  it  are  next  opened  up  by 
a  scutching-machine,  or  other  similar  apparatus,  before  it 
undergoes  the  process  of  carding.  When  carded,  the 
roying  is  prepared  by  a  similar  engine  to  that  used  for 
cotton,  and  it  is  spun  by  the  mule-jenny,  which  is  on  a 
similar  principle  to  that  of  the  cotton-jenny. 

''  Haying  thus  explained  the  old  or  ordinary  process  of 
conyerting  silk-waste  into  yam,  I  will  proceed  to  describe 
our  noyel  process  by  which  we  produce  our  new  or  im- 
proyed  manujhcture  of  yam  or  thread. 

''  The  silk-waste  haying  been  dressed  in  the  usual  way, 
or  in  any  other  manner  that  may  be  found  more  adyan- 
tageous  (such  as  heckling,  or  otherwise),  either  discharged 
or  in  the  gum,  we  submit  it  to  the  drawing,  roving,  and 
spinning  machinery,  thereby  entirely  obyiating  the  sup- 
posed necessity  of  cutting  or  shortening  the  filaments  of 
silk-waste — a  destmctiye  process  which  has  heretofore  been 
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tioimiereA  as  an  indispensable  sacrifice,  in  order  to  eonveit        1842. 

it  into  yam  or  thread.    The  kind  of.  machinery  we  have 

found  to  answw  best  for  the  drawings  and  rovings  of 

dressed,  heckled,  or  carded  silk-waste  of  long  fibres,  iis  the 

fsame  as  that  used  by  flax-spinners,  and  we  adopt  the  same 

,methoda  as  are  practised  by  them  with  long  or  cut-line 

iflax.    The  silk  is  first  submitted  to  the  spreading  or  first 

drawing  machine,  the  slivers  obtained  fix>m  whidi  are 

doubled  and  applied  to  the  second  drawing,  and  in  like 

manner  to  the  third  drawing  machine,  and  finaUy  to  the 

roving  machine.    The  number  of  doublings  and  drawings 

orequiaite  will  depend  upon  the  kind  of  silk  used,  which 

^every  4»mp6tent  manufacturer  will  know  how  to  determine 

and  arrange.        . 

'    '^  It  may  be  proper  to  observe  diat  there  are  several  Drawing  and 

kind&of  fiax-drawing  and  roving  machines;  and,  as  they  chlnel*"* 

are  in  common  use  for  flax  and  tow,  no  description  of  them 

is  necessary;  and  it  will  therefore  be  sufficient  to  distin- 

gmsh  them  by  thar  names  of  circular,  spiral,  and  sheet  or 

ehain.    Cut-line  flax  and  tow  drawing  and  roring  machines 

are  made  either  on  the  circular  or  spiral  plans.    The  sheet 

or  dudn  ia  also  made  for  cut-line  flax,  but  not  for  tow. 

The  drawing  and  roving  machines  that  we  have  found  to 

answer  best  are  those  which  are  made  on  the  spiral  plan^ 

as  the  gills  or  hedcles  of  these  come  closer  to  the  nip  of 

|Jie  drawing-roller  than  in  either  of  the  other  plans,  and 

thereby  enables  the  short  filaments  of  the  silk  to  be  drawn 

and  distributed  more  uniformly  with  the  long  fibres  than 

if  the  said  heckles  or  gills  were  more  remote  firom  the 

drawing-roller.     For  the   longest   fibres  of  dressed  or 

heckled  silk-waste,  we  employ  what  is  designated  by  flax* 

spinners,  long-line  preparation ;  for  the  medium  lengths  of 

fibres  of  dressed,  heckled,  or  carded  silk,  cut-line ;  and,  for 

the  shorter  lengths,  tow-preparations. 

''  We  have  already  noticed,  that  the  roving  Irom  silk-  Discharging 
waste  may  be  made  either  when  in  the  gum  or  dis-     egum. 
charged^  find  that  the  said  roviiigfi  VP^j  ^  V.u4  to  sipt 
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1842.  the  particular  kind  of  goods  to  wluch  yam  or  thread  is 
to  be  applied:  but,  as  there  is  a  much  greater  demand 
for  silk  yam  discharged  than  in  the  gum^  we  usually 
dischaige  the  gum  firom  the  sliyer  obtained  by  the  first 
drawing  or  spreading  machine.  For  tins  purpose^  the 
sliyer  is  put  into  hanks  of  about  half  a  pound  each; 
then  each  of  these  hanks  is  put  into  a  little  bi^  made 
of  an  open  &briCj  such  as  thin  canvas;  a  quantity  of 
these  are  collected  (according  to  the  dimensions  of  the 
boUer),  put  into  the  yessdj  and  discharged  or  '  boiled  off' 
in  the  usual  manner*  After  this,  the  hanks^  still  contained 
in  the  bags,  are  to  be  well  washed,  to  firee  them  from  the 
deposition  of  the  glutinous  matter,  or  the  presence  of  soap, 
alkali,  or  other  impurities.  The  silk  is  now  to  be  taken 
out  of  the  bags  with  care,  and,  after  being  thoroughly 
dried,  the  hanks  are  to  be  put  upon  swifts,  and,  after  find- 
ing the  ends  of  the  sliyer,  it  is  to  be  coiled  into  cans,  or  it 
may  be  wound  on  bobbins,  or  otherwise  disposed  of  as 
may  be  conyeiiient.  The  next  operation  upon  these  sliVers 
consists  in  submitting  them  to  the  drawing  madiines, 
whereby  the  required  number  of  drawings  and  doublings 
are  to  be  giyen:  and,  finally,  the  roving  is  formed,  as 
already  mentioned.  The  process  of  boiling  or  discharging 
gum-silk  we  sometimes  apply  after  it  has  been  formed  into 
roving.  In  this  case,  the  roving  is  to  be  reeled  from  the 
bobbins  into  hanks  of  about  half  a  pound  weight  each, 
these  are  to  be  put  into  bags,  and  the  diBchai^ing  con- 
ducted by  the  same  process  as  that  described  with  respect 
to  the  sliver.  The  discharged  roving  is  next  to  be  wound 
on  bobbins,  preparatory  to  spinning :  but  we  give  the  pre- 
ference to  the  roving  made  firom  silk  which  has  been  dis- 
chai^ed  in  the  sliver. 
Dyeing.  **  Another  improvement  in  our  process  or  manufrMsture 

consists  in  dyeing  the  silk  before  it  is  spun  into  yam 
or  thread;  and  we  find  that  this  operation  is  best  per- 
formed after  it  has  been  discharged  and  washed,  and  in  the 
form  of  the  sliver,  as  abeady  described.    After  dyeing,  the 
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silk  undergoes  repeated  doublings  and  drawings^  aild  is  1842. 
finallj  made  into  roving^  in  the  same  manner  and  by  the 
same  mechanism  as  are  employed  with  the  undyed  silk. 
The  process  of  dyeing  is  also  applied  by  us  to  silk  which 
has  been  discharged  previous  to  its  being  dressed  or 
heckled :  and  we  usually  dye  it  in  the  hanks  obtained  from 
the  sliver  of  the  first  drawing.  The  process  of  dyeing  may 
also  be  applied  to  the  rove^  which  is  to  be  reeled  from  the 
bobbins  into  hanks  of  a  size  and  weight  the  most  conycf- 
nient  to  the  dyer.  After  dyeing,  it  is  to  be  wotmd  upon 
bobbins  previous  to  being  spun :  but  we  prefer  the  roving 
which  has  been  made  from  silk  dyed  in  the  sliver.  Care 
must  be  taken  that  the  silk,  whether  dyed  or  undyed, 
be  properly  dried  prior  to  its  being  submitted  to  any  of 
the  processes  of  drawing,  roving,  and  spinning.  The  ad- 
vantages obtained  in  this  part  of  our  invention  of  dyeing 
the  silk  previous  to  its  being  spun  into  yam  or  thread, 
consists  in  the  certainty  that  the  colouring  matter  will 
reach  every  fibre,  and  consequently  produce  a  more  uni- 
form and  perfect  dyeing.  We  also  find  that  a  superior 
lustre  is  obtained  by  our  mode  over  that  wherein  the  silk 
is  dyed  subsequent  to  being  spun,  which  effect  (?)  we  con- 
sider to  be  caused  by  the  violent  action  upon  the  silk  by  the 
dyer's  process,  by  which  many  of  the  fibres  are  broken 
and  started  from  their  parallel  positions  with  respect  to 
each  other,  thereby  destroying  the  wiry  and  lustrous  ap- 
pearance of  the  yam  or  thread. 

**  For  making  rove  from  silk-waste  of  long  fibres  and  CombinatioD  of 
flax  combined,  and  from  silk-waste  of  long  fibres  and  wool  saz'or'wooL 
combined,  we  employ  the  same  machinery  throughout  as 
we  do  for  making  rove  from  silk-waste  alone.  The  pro-^ 
portions  of  silk-waste  to  that  of  flax,  and  of  silk-waste  to 
that  of  wool,  are  varied  according  to  the  particular  manu- 
feicture  to  which  the  yams  are  to  be  applied.  The  method 
we  have  adopted,  is,  to  obtain  slivers  of  flax  or  of  wool  from 
the  spreading  or  first  drawing  machine.  The  number  of 
slivers  of  fiax  or  of  wool  to  that  of  silk  [slivers]  obtained 
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Reference  to 
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.ft<te  the  fint  dfawiiig%  is  regulated  in  the  aeeond  drair- 
iilga  in  jHroportioDs  suitable  for  the  peculiar  description 
.of  yam  required* 

.  "  Having  now  explained  the  nature  of  the  draving  and 
jroving  machinery  which  we  have  found  to  answer  best, 
,and  the  aeY&ral  prpcesaes  of  drawing  and  roving  qilk-waste 
•alone,  and  of  ailk-waste  in  combination  with  wool  and  with 
flaxj  I  will  proceed  to  describe  the  spinning-machine  by 
.which  the  rove  is  drawn  or  elongated  into  strands  to  be 
,^uu  into  yam  or  thread.  The  annexed  drawings  for  ike 
most  part  represent  the  well-known  spinning  firame  called 
^  throstle,  on  the  principle  ol  the  long  ratch,  aa  employed 
,ln  the  spinning  of  flax ;  which  machine,  combimed  with  the 
impravefnent$  we  have  applied  to  it,  we  apply  to  the  new 
and  useful  purpose  of  spinning  silk-waste  of  long  fibres 
into  yam  or  thread  firom  rove  either  in  the  gum,  or  difr> 
chained,  or  dyed,  as  before  mentioned,  and  also  from  rove 
made  from  sOk-waste  of  long  fibres  in  c(»nbina&>n  with 
flax  or  with  wool. 

**  Figure  1.  in  the  drawings  eihibits  a  front  elevation  of 
a  pcHrtion  of  the  throstle  frame,  the  parts  not  introduced 
being  only  a  repetition  or  extension  of  the  same  kind  of 
mechanism,  which  is  well  understood  by  spinners.  Fi- 
gnre  2.  is  an  elevation  at  right  angles  to  that  represented 
in  figure  1.,  and  shews  only  about  half  the  machine,  the 
other  half  corresponding  in  its  arrangements  therewith. 
Figure  8.  exhibits  a  plan  of  the  retaining-rollers,  of  which 
the  elevation  is  given  in  figure  1.  Figure  4.  represents 
the  pressing-roller  separately  viewed,  and  of  double  the 
linear  measurement  it  occupies  in  figure  1.,  in  order  to 
shew  it  the  more  distinctly.  Figures  5.  and  6.  are  firont 
und  side  views  of  the  guides  by  which  the  rove  is  conducted 
to  the  nip  of  the  brass  bosses  of  the  drawing-roller,  also 
drawn  to  double  the  scale  of  figure  1.  In  all  these  figures, 
where  the  same  letters  of  reference  occur,  they  indicate 
the  same  parts,  though  differently  viewed. 
.   "  AA,  in  figures  1,  and  2.,  represent  a  fast  and  loose 
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pulley :  the  latter  reoeiyes  the  power  from  the  prime  mover,  vif^ 
and  through  the  medium  of  its  axis  actuates  another 
pulley,  C,  which,  by  means  of  an  endless  strap,  XX,  puts 
in  motion  the  pulleys  D  and  B.  From  the  latter,  motion 
is  imparted  to  the  twist  pinion  E,  which  actuates  the  wheel 
F|  and  conyeys  the  differential  motion  (not  introduced  into 
the  drawing)  to  the  drawing-roUer  Q  and  the  retaining^ 
rollers  HHH,  ako  the  intermediate  or  carrying  rollers  K 
and  L,  and  to  the  trayerse  motion  M.  At  N  is  a  copper  Application  of 
trough  containing  water,  the  qppUcaium  of  which  in  thii 
process  is  am  important  feature  in  out  invention.  OOO 
are  pressing-rollers,  which  are  made  of  wood,  and  are 
partly  immersed  in  the  water,  wherein  they  rotate,  and  by 
their  continuous  action  convey  the  fluid  to  the  nip  of  the 
brass  bosses  PPF  of  the  drawing-roUer  G,  thereby  satu- 
rating the  filaments  of  silk  with  the  fluid  while  they  are 
in  the  act  of  being  drawn  down  and  elongated  into  strands 
firom  the  roving,  to  be  spun  into  yam  or  thread  by  means 
of  the  spindles  and  flyers  QQQ,  which  for  our  new  process  Position  of 
we  place  (as  will  be  observed  in  the  drawing)  much  nearer  syen. 
to  the  drawinff-roUer  O  than  has  heretofore  been  practised, 
BB  are  copper  guides;  the  construction  of  these  is  best 
seen  in  the  separate  views  of  them  given  in  figures  5.  and 
6.  on  a  greater  scale.  SSS  are  mahogany  top-rollers* 
The  other  parts  of  the  machine  not  adverted  to,  being 
quite  familiar  to  persons  employed  in  this  branch  of  manu- 
fjEM^ture,  it  will  be  unnecessary  to  explain. 

''  Our  application  of  the  brass  bosses  PP  to  the  drawing-  Brau  bosses, 
roller  G,  together  with  the  application  of  water,  we  have 
fmmd  to  be  an  important  improvement  in  the  spinning  of 
sUk'Waste,  whether  dyed  or  undyed,  as  the  brass  preserves 
the  silk  firom  stains  which  occur  when  iron  is  used.  It 
will  be  observed  that  neither  the  brass  bosses  P,  nor  the 
pressing-rollers  O,  are  fluted ;  which  fluting  we  have  found 
to  be  unneoessaiy  in  spinning  silk-waste  of  long  fibres 
with  the  ratch  corresponding  in  lengths  thereto.  Great  Advanuge  of 
advantages  also  result  from  employing  the  throstle-firame  ue  macUne!^' 
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instead  of  the  mule-jenny  for  spinning  silk-waste.  In  the 
first  place^  a  great  saving  is  made  in  the  cost  of  prodnction^ 
by  obviating  the  necessity  of  operatiyes  at  high  wages* 
In  the  second  place,  by  nsing  a  long  ratch  corresponding 
to  the  length  of  fibres  to  be  spnn,  yam  or  thread  is  ob- 
tainedj  not  only  of  very  superior  strength,  but  it  can  be 
spun  to  very  fine  numbers,  even  as  high  as  No.  200  or  np« 
wards,  on  the  cotton  scale — a  result  quite  unprecedented 
in  spinning  by  the  throstle.  The  application  of  water  to 
the  silk,  communicated  by  means  of  the  pressing*roller, 
not  only  toughens  the  fibres,  but  gives  them  a  greater 
tenacity  or  adhesiveness  to  each  other,  enabling  them  to 
sustain  the  action  of  being  spun;  besides  communicating 
a  greater  degree  of  flexibility,  which  £BM3litates  or  induces 
the  ends  of  the  fibres  to  adhere  or  incorporate  mojne  readily 
with  the  yam.  Likewise,  owing  to  the  short  disUnoe  l>e- 
tween  the  top  of  the  spindle  and  the  nip  of  the  bosses  of 
the  drawing  or  delivering-roller,  the  yam  is  subjected  to 
less  vibration,  and  can  be  spun  to  finer  numbers  than  with 
the  spindles  at  a  greater  distance.  The  silk  yam  thus 
produced  has  a  smooth  wiry  appearance,  and,  when  spun 
with  but  little  twist,  the  natural  lustre  of  the  silk  fibres  is 
preserved,  and  it  approximates  in  appearance  to  tram  or 
organsine  silk. 

''  The  spinning-frame  just  described  is  also  applicable  to 
the  spinning  of  silk  and  fiax  combined,  as  well  as  to  the 
spinning  of  a  combination  of  silk  and  wool,  in  each  case 
varying  the  sliding-ratch  to  suit  the  lengths  of  the  fibres 
to  be  spun. 

**  Having  now  given  the  necessary  details  of  the  manner 
in  which  our  invention  is  to  be  performed,  we  desire  it  to 
be  understood  that  we  disclaim  those  parts  of  the  process 
or  mechanism  which  were  or  may  have  been,  previous  to 
the  granting  of  oiir  patent,  well  known  or  in  use  for  the 
same  purposes;  but  we  restrict  owr  ctaims  to  the  eight 
several  heads. of  ifwention  mentioned  in  the  early  part  of 
this  specification,  all  of  which  we  believe  to  be  new  and  qf 
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great  public  utility.    In  witness  whereof,  I  the  said  John         1842. 
Gibson  have  hereunto  set  my  hand  and  seal  this  17th  day       gibson 
of  May,  1887."  ^J-^ 

The  specification  having  been  put  in,  it  was  submitted,  CoiMtruction  of 
on  the  part  of  the  defendant,  on  the  authority  of  the  case  JJf  ^^^^  ^"^ 
of  Neibm  v.  Harford,  8  M.  &  Welsby,  806,  that  the  con- 
struction of  the  specification  belonged  to  the  court,  and  not 
to  the  jury,  and  his  lordship  was  called  upon  to  say  whether 
or  not  it  was  suflicient  to  sustain  the  patent. 

On  the  other  hand,  it  was  insisted,  that,  if  it  had  been 
intended  to  raise  any  objection  in  point  of  law  to  the  suf-, 
ficiency  of  the  specification,  it  ought  to  have  been  done  by 
a  demurrer. 

His  lordship  was  of  opinion,  that,  upon  the  issues  raised, 
it  was  matter  of  fact  for  the  jury,  whether  the  specifica- 
tion did  or  did  not  sufiBciently  describe  the  nature  of  the 
alleged  invention,  and  the  mode  of  carrying  it  into  effect. 

A  great  number  of  witnesses  were  called  on  the  part  of  PiaintiA'  ease. 
the  plaintiffs,  and  a  variety  of  specimens  produced,  for  the 
purpose  of  shewing  that  the  process  described  in  the  spe- 
cification was  new,  and  that  the  result  was  the  production 
of  an  article  greatly  superior  in  quality  to  any  thing  of  the 
kind  ever,  before  manufactved. 

The  following  is  a  summary  of  the  evidence  given  as  to 
the  old  mode  of  spining  silk-waste,  and  as  to  the  new 
method  practised  by  the  plaintiffs : — Silk-waste,  or  waste- 
silk,  is  that  portion  of  the  cocoon  of  the  silk-worm  which 
from  its  matted  and  entangled  state  is  incapable  of  being 
unwound  therefrom  in  a  continuous  thread.  The  old  pro-  Old  method  of 
cess  in  use  for  the  purpose  of  spinning  it  was  as  follows : —  wMte.'^^  " 
The  waste,  after  being  combed  or  heckled  and  cut  no  bb  to 
reduce  the  fibre  to  the  length  of  about  two  inches,  wa» 
(sometimes)  boiled  in  soap  and  water  for  the  purpose  of 
discharging  it  from  the  gum ;  it  was  then  submitted  to  the 
carding  process  (see  a  representation  of  a  carding-engine, 
ante,  p.  96),  by  which  it  was  reduced  to  a  fine  film,  which 
being  passed  throi^h  what  is  called  a  receiver  was  drawn 
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into  a  loose  parallel  cord  called  sliver,  which  when  drawn 
out|  a  slight  twist  being  imparted  to  it,  is  called  the  rove; 
the  rove  was  then  spun  by  a  machine  called  a  mule  Jenny, 
snch  as  is  now  in  use  for  the  spinning  of  cotton.  The 
plaintiffs'  process  differed  in  this,  that  the  waste  was  not 
cut,  and  the  gum  was  discharged  from  it  whilst  in  the  sliver 
or  rove,  which  in  the  cut  state  would  from  its  want  of 
tenacity  be  impracticable.  The  rove  was  then  spun  by  a 
machine  called  a  throstk  (see  the  plate,  858)  with  the  long 
ratoh,  such  as  is  used  for  the  spinning  of  flax — ^the  length 
of  the  ratch  (that  is,  the  distance  between  the  drawing  and 
the  retaining-rollers)  being  regulated  by  the  length  of  fibre 
of  the  article  to  be  spun.  The  use  of  water  at  the  point 
where  the  drawing  (that  is,  the  elongation  of  the  rove, 
which  is  effected  by  the  drawing-roller  being  made  to 
travel  at  a  greater  degree  of  iq>eed  than  the  retaining-roUer) 
ceases  and  the  spinning  commences,  is,  that  the  ends  of  the 
fibre  are  thereby  made  to  adhere  more  closely,  and  are  less 
likely  to  be  caused  to  fly  out  by  the  rotatory  motion,  and 
so  the  beauty  and  lustre  of  the  silk  are  better  preserved. 

Dyeing  in  the  state  of  sliver  or  rove  was  also  stated  to 
be  extremely  advantageous,  inasmuch  as  the  fibres  being 
loose  the  dyeing  matter  more  readily  and  more  equally 
penetrates  and  pervades  the  whole :  and  this  it  was  said 
could  not  be  done  under  the  old  system,  because,  by  reason 
of  the'  shortness  of  the  fibre,  the  whole  mass  would  again 
become  matted  or  entangled,  and  the  operation  of  carding, 
which  would  be  injurious  to  the  surface  of  the  fibre,  would 
require  to  be  repeated. 

The  improvements  allied  to  have  been  made  by  the 
plaintiffs  in  the  throstle  machine,  in  order  to  adapt  it  to 
their  new  process,  were,  in  the  particular  point  at  which 
the  water  was  applied  (viz.  the  point  where  the  drawing 
ceases  and  the  spinning  commences),  and  the  mode  of  ap- 
plying it  (viz.  by  making  the  pressing-roller  revolve  in  the 
copper  trough,  canying  up  the  wat^  to  the  nip  of  the  bosses 
of  the  drawing-roller  G),  the  bringing  up  the  heads,  of  the 
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spindles  and  flyers  as  closely  as  possible  to  the  dlrawing-.  1^42. 
roller,  and  the  use  of  brass  in  lieu  of  iron  bosses  on  the 
drawing-roller.  These  modifications  were  all  stated  to  be 
new  and  useful  It  was  also  stated  that  a  mechanic  ordi- 
narily skilled,  by  foUowing  the  specification,  could  not  fiedl 
to  arriTC  at  a  proper  result;  and  that  the  drawings  annexed' 
to  the  specificatioUj  and  the  description  therein,  contained 
ample  directions  to  enable  a  machine  maker  to  construct' 
a  throstle  machine  with  the  necessary  alterations  and  im- 
provements to  adapt  it  to  the  spinning  of  yam  after  the 
plaintiffs'  method. 

The  evidence  of  infringement  was,  that  the  defendant  had.-  infringement. 
ordered  yam  to  be  spun  for  him  according  to  the  plain-, 
tiffs'  process  by  silk-throwsters  at  Manchester,  and  that: 
such  orders  had  been  executed.  An  affidavit  sworn  by  the. 
defendant  in  the  course  of  certain  proceedings  between^ 
the  parties  in  the  court  of  Chancery  with  reference  to  this 
patent,  in  which  affidavit  the  defendant  admitted  that  he- 
had  fqr  a  considerable  period  sold  the  article  in  question, 
(by  die  description  of  patent  silk),  was  also  put  in  and  read. 

On  the  part  of  the  defendant  a  great  many  witnesaea-  Defendants' 
were  called,  sooQie  being  sUk-throwsters,  others  machine  ^*^' 
makers,  who  stated  that  there  was  no  novelty  in  any  part^ 
of  the  plaintiffs'  process  (except  as  regarded  the  disdharg-; 
i|ig  the  gum  and  dyeing  in  the  rove),  nor  any  novelty  in 
fliny  of  the  improvements  alleged  to  have  been  made.  by. 
them  in  the  throstle  machine.  They  stated  that  silk^rwaste 
in  the  gum  uncut  (in  some  instances  also  in  combination, 
with  wool)  had  been  spun  with  the  old  flax  machine  with 
the  long  ratch  upwards  of  twenty  years  prior  to  the  date, 
of  the  plaintiffs'  patent  and  sold  to  several  persona  named,- 
and  amongst  others  to  manufacturers  oi  gold-laoe;  that 
water  had  been  used  precitely  at  the  point  stated  in  the 
specification,  except  that  the  roller,  instead  of  revolving  in. 
the  water,  had  the  .moisture  imparted  to  it  by  means  of 
a  piece  of  list  placed  in  the  trough;  that  brass  bosses  were, 
used  where  the  machine  was  designed  for  wet  spinning  i 
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and  that  tbe  heads  of  the  spindles  and  flyers  were  always 
placed  as  close  to  the  drawing-roller  as  the  nature  of  the 
material  to  be  span  would  allow. 

And  it  was  submitted — that  there  was  no  evidence  that 
the  defendant ''  made^  used^  or  put  in  practice"  the  alleged 
invention,  and  Minter  y.  miUmis,  4  Ad.  &  E.  251,  5  N.  & 
M.  647,  Webster's  Patent  Cases,  Vol.  1,  pp.  126,  135,  was 
cited — that  the  plaintiffs  were  bound  to  shew  novelty  in 
each  and  every  of  the  heads  of  invention  stated  in  thdr 
specification — ^that  the  evidence  shewed  that  there  was  no 
novelty  in  the  alleged  invention,  each  part  of  the  process 
claimed  by  the  plaintiffs  having  been  well  known  and  in 
practice  long  before  the  plaintiffs'  patent  was  obtained — 
and  that  the  specification  did  not  duly  describe  the  nature 
of  the  alleged  invention  or  how  it  was  to  be  carried  into 
effect,  but  was  uncertain  and  ambiguous,  and  claimed  more 
than  the  evidence  warranted,  and  many  things  that  could 
not  legally  be  the  subject  of  a  patent  at  all.  Kay  v.  Mar- 
shall, 5  New  Cases,  492,  7  Scott,  548,  was  also  dted. 

On  the  part  of  the  plaintiffs,  it  was  insisted,  that  there 
was  ample  proof  of  infringement  and  that  they  were  the 
first  to  give  to  the  world  a  process  which  in  its  etUirety 
could  be  availably  practised  for  commercial  purposes;  that 
the  patent  was  not  taken  out  for  any  one  of  the  parts  sepa- 
rately, but  for  a  combination,  not  merely  of  the  machinery, 
but.  of  the  entire  process  together  with  the  alterations  and 
improvements  in  the  throstle  machine;  that  the  discovery 
of  a  combination  or  process  each  part  of  which  is  old,  or 
the  successM  discarding  of  part  of  a  process,  may,  if  the 
combination  be  new  and  productive  of  a  new  and  practi- 
cally useful  result,  be  the  subject  of  a  patent ;  and  tbat  the 
specification  was  intelligible  to  any  person  ordinarily  con- 
versant with  the  subject:  and  the  following  cases  were 
cited— J3a«  v.  Boot,  1  Webster's  Patent  Cases,  100;  De- 
rosne  v.  Fame,  lb.  154, 168 ;  Lewis  t.  MarJing,  10  B.  ft 
a  22;  RusseU  v.  Cowley,  1  C.  M.  &  K.  864;  Cormsh  v. 
K^ne,  8  New  Cases,  670,  4  Scott,  887. 
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'  His  loidslup^  after  adverting  to  the  pleadings,  to  the  1842. 
atatate  of  James,  and  to  the  specification  generally,  observed  oimoir 
that  the  intention  of  the  legislature  was,  to  protect  persons  s^^Vd 
who  by  their  industry,  assiduity,  intelligence,  and  genius  Summing  up. 
made  discoveries  that  were  beneficial  to  the  public ;  that  a 
man  may  make  known  to  the  world  that  which  is  perfectly 
new  as  to  the  public  use  of  it,  and  yet  may  not  be  the  first 
inventor,  for,  he  may  have  borrowed  it  firom  another,  or 
read  of  it  in  some  book ;  that  the  legislature  never  intended 
that  one  man  should  in  that  way  reap  the  fruits  of  an- 
oUier's  skill ;  that  every  person  obtaining  letters  patent  is 
bound,  as  the  price  of  the  monopoly,  to  disclose  in  the 
specification  inrolled  by  him  in  the  court  of  Chancery,  in 
clear  and  intelligible  terms,  the  precise  nature  of  his  in- 
vention and  the  manner  in  which  he  proposes  to  carry  it 
into  effect,  so  that  the  public  may,  at  the  expiration  of  the 
term  therein  granted,  possess  the  same  means  of  putting 
it  in  practice  that  the  patentee  himself  had;  but  that  it 
is  not  necessary  that  the  patentee  should  prove  that  there 
18  novdty  in  every  step  of  the  process  described  in  his  spe- 
cification, for  that  a  new  combination,  producing  a  result 
not  before  known  or  practised,  may  be  the  subject-matter 
of  a  patent.  And  then,  referring  more  minutely  to  the 
apeeification,  which  he  remarked  was  not  drawn  with  that 
deamess  and  precision  that  ought  to  be  and  usually  is 
fiyund  in  such  documents,  and  reading  the  sixth  and  seventh 
heads  of  claim,  observed  that  he  was  unable,  regard  being 
had  to  the  rest  of  the  specification,  to  imderstand  these 
otherwise  than  as  involving  a  claim  for  an  improvement 
upon  or  a  new  combination  of  parts  of  the  throstle  machine 
by  which  the  process  was  carried  into  effect;  and  reading 
through  and  commenting  upon  the  material  parts  of  the 
evidence,  and  especially  those  parts  which  referred  to  the 
alterations  and  improvements  which  the  plaintiffs  were  said 
to  have  made  in  the  old  throstle  machine,  he  left  it  to  them 
generally  to  say — whether  the  defendant  had  been  guilty 
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1842.  of  the  infringement  charged — ^whether  the  plaintiffs  were 
the  trae  and  first  inventors  and  the  invention  new — and 
whether,  looking  at  the  specification  and  at  the  evidence, 
the  plaintiffs'  process  or  mann£Eu:ture  was  so  defined  and 
described  that  a  workman  of  competent  skill  and  experience 
in  the  particular  trade  could  cany  it  into  effect  and  attain 
the  result  proposed. 
Verdict.  The  jury,  after  considerable  discussion  and  delay,  re- 

turned a  verdict  for  the  plaintiffs  on  the  first,  fourth,  and 
fifth  issues;  and,  as  to  the  second  and  third,  found — ''that 
the  invention  is  not  new,  but  an  improved  process,  not  a 
new  combination.^'  (55). 


Firat  issoe. 


Second  and 
third  itues. 


Charmellg  Seijeant,  on  the  part  of  the  defendant,  in  Mi- 
chaelmas Term,  1841,  moved  for  a  rule  nisi  to  enter  a  non- 
suit, or  that  a  verdict  might  be  entered  for  the  defendant 
on  the  second  and  third  issues,  or  that  the  judgment  might 
be  arrested. — The  declaration  does  not  in  terms  charge  a 
vending  of  the  patent  article :  it  charges  that  the  defend- 
ant ''directly  and  indirectly  made,  used,  and  put  in  prac- 
tice the  said  invention  and  every  part  thereof  and  then 
counterfeited,  imitated,  and  resembled  the  same  and  every 
part  thereof.''  There  was  no  evidence  that  the  de- 
fendant actually  made  the  patent  article :  the  first  issue, 
therefore,  ought  to  have  been  found  for  him.  With  re- 
spect to  the  second  and  third  issues,  the  jury,  weighing 
the  evidence  on  both  sides,  found  that  the  invention  was 
not  neWf  but  an  improved  process,  not  a  new  combiwUion. 
That  clearly  amounts  to  a  verdict  for  the  defendant.  The 
plaintiffs  were  bound  to  make  out  that  the  process  was  new, 
or  the  result  of  some  new  combination.     The  expression 


(55)  This  11  aBsumed  throughout 
to  mean,  that  there  was  no  new 
combination  of  the  parts  of  the  ma- 
chinery. Looking,  however,  at  the 
evidence  and  at  the  tpecificationi  it 


would  rather  seem  that  the  jury 
meant  that  there  was  no  novelty 
in  the  spinning  of  silk-waste  in  com- 
bination with  flax  or  with  wool — 
the  only  "  combination  "  claimed. 
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in  the  findings  that  the  plaintiflfs'  process  was  an  improved        1842. 
process,  evidently  had  reference  to  the  character  and  qua-      ^GiBsoiT 
lity  of  the  articles  produced  by  them^  which  no  doubt  were  «• 

very  superior.  That,  however^  would  not  entitle  the  plain- 
tiffs to  a  patent,  nor,  indeed,  is  it  what  they  claim.  As  to  Arrest  of  judg. 
the  fifth  issue — ^the  plea  sets  out  the  specification  in  terms, 
and  then  avers  that  the  plaintiffs  did  not,  nor  did  either 
of  them,  within  six  calendar  months  next  and  immediately 
after  the  date  of  the  said  letters  patent,  inrol  in  the  High 
Court  of  Chancery  any  instrument  in  writing,  under  the 
hand  and  seal  of  the  plaintiffs  or  either  of  them,  particu- 
larly describing  and  ascertaining  the  nature  of  the  said 
invention  and  in  what  manner  the  same  was  to  be  per- 
formed, other  than  and  except  the  instrument  in  that  plea 
mentioned  and  set  forth,  and  that  that  instrument  did  not 
particularly  describe  and  ascertain  the  nature  of  the  said 
supposed  invention,  and  in  what  manner  the  same  was  to  be 
performed.  To  this  plea  the  plaintiflEs  replied  that  they 
did,  within  six  calendar  months  next  and  immediately 
after  the  date  of  the  said  letters  patent,  inrol  in  the  High 
Court  of  Chancery  an  instrument  in  writing  nnder  the 
hand  and  seal  of  John  Gibson,  one  of  the  plaintiffs,  parti- 
cularly describing  and  ascertaining  the  nature  of  the  said 
invention  and  in  what  manner  the  same  was  to  be  per- 
formed, to  wit,  the  said  instrument  in  the  fifth  plea  men- 
tioned and  set  forth,  and  that  that  instrument  did  particu- 
larly describe  and  ascertain  the  nature  of  the  said  invention 
and  in  what  manner  the  same  was  and  is  to  be  performed. 
By  the  specification  thus  set  out  upon  the  record,  the 
plaintiffs  claim  their  patent  in  respect  of  eight  several 
heads  of  invention,  each  of  which  they  were  bound  to  make 
out  to  be  new.  The  first  is — ''  a  part  of  our  process  by  Firtt  head, 
which  we  discharge  the  gum  from  that  peculiar  kind  of 
silk  denominated  silk-waste,  when  the  same  is  in  the  state 
of  sliver  or  rove.**  There  is  no  description  of  any  particu- 
Isiprocesshy  which  the  gum  is  discharged:  all  that  the 
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1842. 


Third. 


Fourth. 


Fifth. 


plaintiffs  profess  to  do,  is,  to  perform  that  operation  in 
the  common  way,  but  at  a  different  stage.  The  same  ob- 
servation will  apply  to  the  second — '*  a  part  of  our  process 
by  which  we  dye  silk-waste  when  m  the  state  qf  stiver  or 
rove.'*  In  neither  of  these  is  there  anything  that  can  be 
the  subject  of  a  patent.  The  third  is — "  a  part  of  oar  pro- 
cess by  which  we  spin  yam  from  dressed  or  heckled  silk- 
waste  of  long  fibres,  either  in  the  gum  or  dischai^ed/' 
Whether  under  this  head  the  claim  is  of  an  invention  of 
any  altered  or  improved  machinery,  or  merely  the  abstain- 
ing from  cutting  the  fibre,  is  left  in  uncertainty;  if  the 
latter,  the  evidence  distinctly  proved  that  there  was  no 
novelty  in  it  The  fourth — ''a  part  of  our  process  by 
which  yam  from  silk-waste  with  long  fibres  may  be  spun 
in  combination  with  flax  of  a  similar  length  of  fibre'' — also 
leaves  it  in  doubt  whether  the  alleged  invention  is  limited 
to  spinning  silk  &c.  in  the  long  fibre,  or  extends  to  the  ma- 
chinery by  which  that  process  is  performed.  The  same 
remark  applies  to  the  fifth — ^"a  part  of  our  process  by 
which  yarn  from  silk-waste  with  long  fibre  is  spun  in  com- 
bination with  wool."  [Maulej  3. — ^You  must  read  these 
heads  of  claim  in  combination  with  the  explanations  that 
are  afterwards  given.]  Those  explanations  in  no  degree 
tend  to  clear  up  the  difficulty.  The  plaintiffs,  at  the  end 
of  their  specification,  profess  to  disclaim  those  parts  of  the 
process  or  mechanism  which  had  been  known  previously 
to  the  grant  of  the  patent ;  but  they  no  whwe  distinguish 
between  what  is  old  and  what  they  claim  to  be  new.  The 
discussion  as  to  the  sixth,  seventh,  and  eighth  heads  more 
properly  arises  upon  the  evidence.  A  rule  nisi  having 
been  granted — 


Bompas,  Serjeant,  for  the  plaintiffs,  on  a  subsequent 
day,  obtained  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  in  the  event  of  the  court  being  of  opinion, 
upon  the  discussion  of  the  defendant's   rule,  that  the 


BAflTBR  TBRM,  5  VICTORIA.  869 

finding  of  the  jury  was  so  incongruous  that  no  judgment 
could  be  entered  upon  it  on  either  side. 

B&AND. 

BompaSj  Seijeant  (Jf.  2).  HiU  and  Hogffins  were  with  p.„^  i,,^^ 
him),  now  shewed  cause. — ^The  evidence  clearly  shewed 
that  the  patent  right  of  the  plaintiffs  had  been  infiringed 
by  the  defendant :  it  was  proved  that  he  gave  orders  for 
the  article,  and  had  it  manufactured  for  him  upon  the 
plaintiffs'  principle :  and  his  own  affidavit  shewed  that  he 
had  sold  it  for  a  very  long  period  and  to  a  considerable 
esctent.  [Tfiufa/,  C.  J.<— There  can  be  no  doubt  about 
that.] — ^With  respect  to  the  second  and  third  issues,  the  second  and 
finding  of  the  jury  is  in  substance  a  finding  for  the  plain-  ^^"^  *"''*'' 
tiffs.  The  patent  is,  not  for  the  machine,  but  for  a  process, 
which,  upon  the  whole  of  the  evidence,  taking  it  all  to- 
gether, was  a  new  as  well  as  an  improved  process :  and  it 
is  not  the  less  a  fit  subject  for  a  patent  that  some  of  its 
ports  taken  singly  are  not  new — Hambhwer  v.  BoulioHf  8 
T.  R.  95.  That  a  patent  may  be  taken  out  for  a  new 
process,  can  hardly  be  doubted.  Lord  Chief  Justice  Eyre, 
in  BouUm  v.  Butt,  2  H.  Blac.  495,  says :  ''Undoubtedly 
there  can  be  no  patent  for  a  mere  principle;  but  for  a 
principle  so  far  embodied  and  connected  with  corporeal 
substances  as  to  be  tn  a  eondition  to  act  and  to  produce 
effecte  in  any  art,  trade,  mystery,  or  manual  occupation,  I 
think  there  may  be  a  patent.  Now,  this  is,  in  my  judg- 
ment, the  thing  for  which  the  patent  stated  in  the  case 
(56)  was  granted,  and  this  is  what  the  specification  de- 
scribes, though  it  mUealle  it  a  principk.  It  is  not  that  the 
patentee  has  conceived  an  abstract  notion  that  the  con- 
sumption of  steam  in  fire-engines  may  be  lessened,  but  he 
has  discovered  a  practical  manner  of  doing  it ;  and  for 
that  practical  nunmer  of  doing  it  he  has  taken  his  patent. 
Surely  this  is  a  very  different  thing  from  taking  a  patent 

(56)  "  A  method  of  lesaening  the  consumption  of  tteom,  and  conM- 
qiiently  of  fuel,  in  fire-engines." 
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1642.        for  a  principle ;  it  is  not  for  9^  principle,  but  for  a  proceu.^ 
And  this  doctrine  is  veiy  clearly  explained  by  Abbott, 
C-  J.,  in  The  King  v.  HTuseler,  2  B,  &  Aid.  845.    "It  is 
well  known/'  says  that  learned  judge,  ''that  the  granting 
of  monopolies  was  restrained  by  the  statute  21  Jac  1, 
c.  8^  to  the  sole  working  or  making  of  any  manner  of 
new  manufactures,  and  to  the  true  and  first  inventor 
of  such  manufactures.    Now,  the  word  'manufactures* 
has  been  generally  understood  to  denote  either  a  thing 
made,  which  is  useful  for  its  own  sake,  and  vendible  as 
such,  as,  a  medicine,  a  stove,  a  telescope,  and  many 
others,  or  to  mean  an  engine  or  instrument,  or  some 
part  of  an  engine  or  instrument,  to  be  employed  either 
in  the  making  of  some  previously  known  article,  or  in 
some  other  useful  purpose,  as,  a  stocking-frame  or  a 
steam-engine  for  raising  water  from  mines.    Or  it  may 
perhaps  extend  also  to  a  new  proeeee  to  be  carried  on 
by  known  implements  or  elements  acting  upon  known 
substances,  and  ultimately  producing  some  other  known 
substance,  but  producing  it  in  a  cheaper  or  more  expe- 
ditious manner,  or  of  a  better  and  more  useful  kind. 
But    no  mere  philosophical    or    abstract  principle  can 
answer  to  the  word  '  manu&ctures.'     ScMnething  of  a 
corporeal  and   substantial  nature,  something  that  can 
be  made  by  man  from  the  matters  subjected  to  his  art 
and  skUl,  or  at  the  least  some  new  mode  of  employing 
practically  his  art  and  skiU,  is  requisite  to  satisfy  this 
word.    A  person,  therefore,  who  applies  to  the  Crown 
for  a  patent  may  represent  himself  to  be  the  inventor 
of  some  new  thing,  or  of  some  new  engine  or  instru- 
ment.   And  in  the  latter  case  he  may  represent  himself 
to  be  the  inventor  of  a  new  method  of  accomplishing 
that  object  which  is  to  be  accomplished  by  his  new 
engine  or  instrument,  as  was  the  case  of  Watfs  pa- 
tent  {Hamblower  v.  BouUon,  8  T.  B.  95),  in  which  he 
represented  himself  to  be  the  inventor  of  a  new  method 


EABTBB  TXllM^  5  VICTORUS.  871 

of  lessening  the  oonsumption  of  steam  and  fuel  in  fire«  1842. 
engines.  Or,  supposing  a  new  process  to  be  the  lawful 
subject  of  a  patent,  he  may  represent  himself  to  be 
the  inventor  of  a  new  process,  in  which  case  it  should 
seem  that  the  word  '  method '  may  be  properly  used  as 
synonymous  with  process"  That  the  omission  of  that 
which  was  before  considered  to  be  an  essential  part  of 
a  process,  may  be  the  subject  of  a  patent,  is  clear  from 
RusseU  V.  Cknaky,  1 C.  M.  &  B.  864.  There,  a  patent  claimed 
the  invention  of  manufacturing  tubes  by  drawing  them 
through  rollers,  using  a  maundril  in  the  course  of  the 
operation :  a  later  patent  claimed  the  invention  of  manu- 
fecturing  tubes  by  drawing  them  through  fixed  dies  or 
holes,  but  the  specification  was  silent  as  to  the  use  of 
the  maundril :  and  it  was  held  that  the  court,  taking  the 
whole  of  the  latter  specification  together,  would  infer  that 
the  maundril  was  not  to  be  used,  and  that  the  latter  patent 
was  good.  So,  watering  cloth  at  a  given  degree  of  tem- 
perature has  been  held  to  be  the  subject  of  a  patent. 
So,  here,  the  discharging  the  gum  and  dyeing  the  silk  while 
in  the  state  of  sliver  or  rove,  which  it  was  not  pretended 
had  ever  been  practised  before,  was  clearly  a  novelty  and 
ground  enough  for  a  patent.  The  close  approximation  of 
the  top  of  the  spindle  to  the  nip  of  the  bosses  of  the  draw- 
ing-roller, is  also  new,  Mid  a  material  improvement. — ^The  Arrest  of  judg- 
issue  upon  the  fifth  plea  having  been  found  for  the  plain- 
tiffs, there  can  be  no  ground  for  arresting  the  judgment. 
The  specification  claims  a  new  or  improved  process.  Taken 
singly,  it  may  be  that  there  is  no  novelty  in  some  of  the 
eight  heads  into  which  the  claim  is  divided :  but,  taking 
the  whole  together  as  forming  one  entire  process,  it  clearly 
is  a  new  invention;  and  the  specification,  when  fairly 
looked  at,  will  be  found  sufficiently  to  distinguish  between 
that  which  is  new  and  that  which  is  old. 

Channell,  Seijeant  {Henderson  was  with  him),  in  support 


ment. 


First  iwue. 
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1842.  of  his  rule. — ^With  respect  to  the  first  issoe^  the  plaintilb 
haye  not  proved  tho  breach  as  laid :  the  declaration  does 
not  charge  a  sale.  [CresiiaeUj  J. — ^How  could  the  plaintiffs 
charge  a  vending?  they  do  not  take  out  their  patent  for 
the  yam.  Whether  or  not  there  can  be  a  patent  for  that 
which  is  not  vendible,  is  another  question.  lindal,  C.  J.— - 
The  declaration  charges  that  the  defendant  ''mada, 
Qsed,  and  pat  in  practice ''  the  plainti£b'  invention :  and 
the  evidence  is  that  he  caused  jam  to  be  made  bjthft 
Second  and       plaintiffs'  proccss.] — The  finding  of  the  inry  upon  the  se** 

third  iMuet*  m     0      M. 

eond  and  third  issues  is  in  substance  and  effect  a  finding 
for  the  defendant.  To  make  it  a  finding  for  the  pkdntifia, 
they  must  shew  that  it  aflBrms  something  that  may  legally 
be  the  subject  of  a  patent  right :  the  onus  lay  upon  them. 
An  essential  part  of  their  claim,  is,  the  use  of  silk-waste 
uncut:  that  clearly  was  not  new.  Then,  the  plaintiff* 
claim  certain  improvements  in  the  throstle  machine — ^the 
introduction  of  a  copper  trough  N  containing  water  wherein 
the  presBing-roUers  OOO  are  made  to  rotate,  the  placing 
the  spindles  and  flyers  QQQ  nearer  (not  saying  how 
much  nearer,  or  at  what  precise  distance)  to  the  drawing 
roller  G  than  had  theretofore  been  practised,  and  also  the 
application  of  the  brass  (in  lieu  of  troii)  bosses  FP  to  tho 
drawing-roller  O.  The  evidence  diewed  that  no  one  of 
these  things  was  new ;  and  the  jury  have  found  that  there 
was  no  new  combination.  When  a  party  takes  out  a  patent 
for  a  twofold  invention  which  fiiils  as  to  one  part,  it  is  void 
altogether— JSff  v.  Thompmm,  8  Moore,  424,  8  Taunt. 
375,  Holt,  686,  3  Meriv.  629 ;  Bnmim  v.  Hawkes,  4  B.  & 
Aid.  541.  In  the  last-mentioned  case,  Abbott,  C.  J«,  says  s 
"  A  patent  for  a  machine  each  part  of  which  was  in  use  be- 
fore, but  in  which  the  combination  of  the  different  parti 
is  new,  and  a  new  result  produced,  ia  good ;  because  there 
is  a  novelty  in  the  combination.  But  here  the  case  is  per-, 
fectly  different :  ibrmerly,  three  pieces  were  united  toge- 
ther:  the  plaintiff  nnkes  only  two;  and  if  the  union  of 
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those  two  had  been  effected  in  a  mode  imknown  before  afei  1842* 
applied  in  any  degree  to  similar  purposes,  I  should  have 
thought  it  a  good  ground  for  a  patent ;  but,  unfortunately^ 
the  mode  was  well  known  and  long  practised.  I  thiuk 
that  a  man  cannot  be  entitled  to  a  patent  for  uniting  two 
things  instead  of  three,  when  that  union  is  effected  in  a 
mode  weU  known  and  long  practised  for  a  similar  purpose/' 
In  Kay  r.:Mar$hatt,  6  New  Cases,  49S,  7  Scott,  648,  a  p»» 
tent  was  taken  out  for  ''new  and  improved  machinory  for 
preparing  and  spinning  flax,  hemp,  and  other  fibrous  sub« 
stances,  by  power;''  and  by  the  specification  the  inventioa 
was  declared  to  consist  of  ^'new  machmergfor  maceraimff 
flax  and  other  similar  fibrous  substances  previous  to  draw- 
ing and  spinning  it;  and  also  of  mprwed  machinery  fir 
apmninff  the  same  after  having  been  so  prepared."  Tha 
only  allied  improvement  in  the  qpinning  machinery  waa 
declared  to  be  ''placing  the  drawing-rollers  only  twa 
inches  and  a  half  from  the  retaining-roUers,"  which  waa 
nearer  than  thqr  had  ever  bef<nre  been  placed  for  the  pur- 
pose of  spinning  flax.  It  appeared,  however,  that  spinning 
machines  were  always  so  constructed,  as,  by  means  of  slides^ 
to  allow  the  distance  of  the  rollers  to  be  varied  acc(»ding  ta 
the  staple  or  fibre  of  the  article  to  be  spun;  and  that  cot^ 
ton  had  always  been  spun  with  a  reach  of  less  than  two 
inches  and  a  half.  It  was  held  that  this  was  not  the  pro* 
per  subject  of  a  patent,  though  the  jury  found  that  the  in* 
vention  was  both  new  and  useful;  and  consequently,  that 
the  specification,  being  void  as  to  part,  was  void  altogether* 
In  delivering  the  judgment  of  the  court,  Tindal,  C.  J.,  said: 
"Although  the  first  part  of  the  invention  described  in  the 
patent,  viz.  the  new  machinery  for  macerating,  appears 
from  the  facts  stated  in  the  case  to  be  a  proper  subject  for 
a  patent,  both  with  regard  to  the  invention  thereof  being 
(uriginal,  and  in  all  other  respects,  yet  the  latter  part  of  the 
patent,  viz.  the  improved  machinery  for  spinning  flax  &c., 
does  not,  upon  the  facts  stated  in  the  ease,  and  the  descrip* 
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1842.  tion  of  the  invention  contained  in  the  specification^  appear 
to  U8  to  be  a  subject  upon  which  a  patent  can  by  law  be 
taken  out.  The  patentee^  in  describing  the  improved  ma- 
diineiy  for  spinnings  which  constitutes  one  part  of  his  pa- 
tent^ informs  the  public  'that  he  places  the  drawing-iDlIers 
only  two  and  a  half  inches  from  the  retaining-rollers^  and 
that  this  constitutes  the  principal  improvement  in  the  said 
q>inning  machinery.'  And  he  then  proceeds  to  assign  the 
reason  and  principle  upon  which  the  alleged  improvement 
rests.  Looking  at  the  whole  specification^  it  is  'the  placing 
and  retaining  of  the  respective  rollers  within  two  and  a 
half  inches  from  each  other/  that  forms  the  real  subject- 
matter  of  the  patent  for  the  improved  machinery.  Now, 
whether  a  patent  can  by  law  be  taken  out  for  placing  the 
retaining-roUers  and  the  drawing-rollers  of  a  spinning  ma- 
chine (which  machine  itself  was  known  and  in  use  before) 
within  two  inches  and  a  half  of  each  other,  under  the  cir- 
cumstances stated  in  the  case^  is  the  real  question  between 
the  parties:  and  we  think  it  cannot;  for^  it  appears  from 
the  indorsement  upon  the  postea,  that,  before  the  granting 
of  this  patent,  flax  and  other  fibrous  substances  were  spun 
with  machines  by  which  the  reach  was  varied  according  to 
the  staple  or  fibre  of  the  article  to  be  spun,  and  that  that 
had  been  a  fundamental  principle  of  dry  spinning  known 
and  used  before  the  granting  of  this  patent :  and,  further, 
that  the  reach  used  in  cotton  spinning  had  been  less  than 
two  inches  and  a  half.  The  application,  therefore,  of  a 
reach  of  two  inches  and  a  half  to  the  spinning  of  flax  when 
in  a  state  of  maceration,  by  which  the  fibre  of  fiax  will  not 
hold  together  beyond  two  inches  and  a  half,  does  not  ap- 
pear to  us  to  be  any  new  invention  or  discovery,  but  is 
merely  the  application  of  a  piece  of  machinery  already 
known  and  in  use,  to  the  new  macerated  state  of  the  flax. 
The  fundamental  principle  of  dry  spinning,  was,  that  the 
reach  varied  according  to  the  staple  or  fibre  of  the  article 
to.be  spun ;  and  spinning  machines  were  in  use,  either  with 
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ihe  reaches  fixed^  or  connected  with  dides,  so  that  their         1842. 
distance  might  be  varied  according  to  the  length  of  the 
fibre  of  the  article  intended  to  be  spnn ;  and^  consequently, 
there  is  nothing  new  in  applying  the  use  of  a  spinning 
machine  with  a  reach  of  such  a  degree  of  shortness  as  would 
suit  the  continuity  of  the  roving  of  the  flax  after  it  is  ma* 
cerated/^    And  this  decision  was  ultimately  sustained  by 
the  House  of  Lords.    Had  the  plaintiffs  invented  a  new 
mode  of  discharging  the  gum,  or  a  new  mode  of  dyeing, 
possibly  they  might  for  that  have  obtained  a  good  patent  • 
but  the  mere  fact  of  the  silk  being  freed  from  the  gum  or 
dyed  at  one  particular  stage  of  the  process  in  preference  to 
another,  clearly  is  not  a  method  or  a  process  which  can  be 
the  subject  of  a  patent. — ^The  specification  is  properly  before  Arrest  of  judg- 
the  court  upon  this  record :  and  in  Neilson  v.  Harford,  8 
M.  &  Welsby,  806,  it  was  expressly  decided  that  the  con« 
stmction  of  the  specification  belongs  to  the  court,  and  not 
to  the  jury.    ''The  construction,'^  says  Parke,  B.,  in  deli- 
vering the  judgment,  ''of  all  written  instruments  belongs 
to  the  court  alone,  whose  duty  it  is  to  construe  all  such  in- 
struments, as  soon  as  the  true  meaning  of  the  words  in 
which  they  are  couched,  and  the  surrounding  drcum* 
stances,  if  any,  have  been  ascertained  as  facts  by  the  jury: 
and  it  is  the  duty  of  the  jury  to  take  the  construction  from 
the  court,  either  absolutely,  if  there  be  no  words  to  be  con- 
strued as  words  of  art,  or  phrases  used  in  commerce,  and 
no  surrounding  circumstances  to  be  ascertained ;  or  condi- 
tionally, when  those  words  or  circumstances  are  necessa- 
rily referred  to  them.    Unless  this  were  so,  there  would 
be  no  certainty  in  the  law;  for,  a  misconstruction  by  the 
court  is  the  proper  subject,  by  means  of  a  bill  of  excep- 
tions, of  redress  in  a  court  of  error;  but  a  misconstruction 
by  the  jury  cannot  be  set  right  at  all  effectually .''    Upon 
the  face  of  this  specification,  it  is  quite  uncertain  what  is 
the  real  object  of  the  patent.    It  no  where  defines  what 
I>art  of  the  process  is  old  and  what  is  claimed  as  new :  un- 
less, indeed,  it  means  to  daim  each  and  every  of  the  eight 
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1943.  heads  of  invention  as  new ;  in  which  case  the  patent  would 
be  clearly  void,  seeing  that  some  of  these  at  least  cannot 
be  the  subjeet-matter  of  a  patent. 

TiVDAh,  C.  J. — ^This  is  a  role  which  has  been  obtained  hj 
the  defendant^  and  which  calls  npon  the  plaintifis  upon 
three  separate  and  distinct  grounds— ^flrst,  to  shew  cause 
why  the  yerdlct  that  has  been  found  by  the  jury  on  the 
second  and  third  issues  should  not  be  entered  for  him,  the 
deiiendant — secondly,  why  the  verdict  found  for  the  plains 
tiffs  on  the  first  issue  should  not  be  set  aside,  and  instead 
thereof  a  verdict  be  entered  for  the  defendant — thirdly, 
why  the  judgment  should  not  be  arrested,  by  reason  of 
the  matters  that  appear  upon  the  fifth  plea.  I  will  first 
dispose  of  these  two  latter  grounds,  before  I  prooeed  to 
consider  that  which  is  the  principal  matter  of  contention 
between  the  parties. 
2.  At  to  the  2.  To  the  aeoond  branch  of  the  rule,  I  think  we  have 

**"**  already,  in  the  course  of  the  argument,  given  a  sufficient 
answer.  The  breach  alleged  in  the  declaration  is,  that  the 
defendant,  after  the  making  of  the  letters  patent,  and 
within  the  term  of  years  therein  mentioned,  and  within 
that  part  of  the  united  kingdom  called  England,  unlaw- 
fully and  unjustiy,  without  the  license,  ccmsent,  ot  agree- 
ment of  the  plaintiffk  or  either  of  them,  and  against  the 
will  of  the  plaintiff,  direetiy  and  indirectly  made,  used, 
and  put  in  practice  the  said  invention  and  eveiy  pari 
thereof,  and  then  counterfeited,  imitated,  and  resem- 
bled the  same  and  every  part  thereof,  in  breach  of  the 
said  letters  patent,  and  against  the  privil^^  so  granted 
to  the  plaintiffs  as  aforesaid.  And  the  evidence  was,  that 
he  gave  an  order  in  England  for  the  making  of  the  ar- 
ticle which  was  the  subject  of  the  plaintiffs'  patent,  by 
the  process  described  in  their  specification ;  and  that  the 
order  was  ezeented  and  the  goods  received  by  the  defend- 
ant in  England.  It  appears  to  me  that  that  evidence 
amply  satisfies  the  aUegation :  for,  he  who  causes  and  pro- 
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cures  a  thing  to  be  made  or  done  may  fidrly  be  said  to        iMSi^ 

make  or  to  do  it  himself.  \  ^    ' 

Gibson 

3.  I  am  of  opinion  that  no  sufficient  ground  has  beea  «• 

shewn  for  arresting  the  judgment.  The  fifth  plea^  upon  3.  Xi  to  the 
which  this  point  arises,  after  setting  out  the  specifioationi  ^^'^^^  of  judg- 
alleges  that  the  plaintiffs  did  not  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  letters 
patent,  inrol  in  the  High  Court  of  Chancery  any  instru- 
ment in  writing,  under  the  hand  and  seal  of  the  plaintiflb 
or  either  of  them,  particularly  describing  and  ascertaining, 
the  nature  of  the  invention,  and  in  what  manner  the  sanie 
was  to  be  performed,  other  than  and  except  the  instrument 
in  that  plea  mentioned  and  set  forth;  and  it  th»i  goes  on 
to  allege  that  that  instrument  does  not  particularly  de^ 
scribe  and  asc^ain  the  nature  of  the  supposed  inventi<Nii 
and  in  what  manner  the  same  is  to  be  performed :  and  upon 
this  allegation  there  is  a  precise  issue  joined ;  and  the  jury 
hare  found  that  the  specification  is  sufficient  to  enable  a 
workman  of  competent  skill  and  ability,  by  pursuing  the 
directions  therein  contained,  to  produce  the  result  contem- 
plated by  the  patentees*  Here,  then,  is  a  plea  pleaded  to 
the  whole  cause  of  action,  upon  which  a  distinct  issue  has 
been  raised,  and  found  against  the  defmdant*  Now,  I 
have  heard  no  authority  cited  to  shew,  that, where  the  de- 
fendant has  pleaded  a  plea  which  contains  a  confession  of 
the  canse  of  action,  and  which  plea  the  jury  have  found  to 
be  false,  he  is  at  liberty  afterwards  to  avail  himself  of  an 
allegation  in  another  part  of  the  plea  that  was  not  put  in 
issue,  in  order  to  arrest  the  general  judgment  for  the  plain- 
tiff. If  the  defendant  had  desired  to  avail  himself  of  the 
non*inrolment  of  a  proper  specification,  or  to  innst  that 
the  specification  was  not  suffident  to  sustain  the  patent* 
he  dtiight,  after  alleging  that  the  specification  set  forth  was 
tiie  specification  inrolled,  and  that  none  other  had  been 
inrolled,  have  averred  that  it  was  insufficient  in  law,  and 
the  patent  therefi)re  void ;  and  then  the  question  might 
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1843.  have  been  raised  upon  the  record.  The  plea  contains  two 
allegations ;  one,  that  the  specification  set  forth  was  the 
only  one  inrolled  by  the  plaintiffs;  the  other,  that  the 
specification  so  inrolled  is  insufficient,  that  is,  does  not 
particnlarlj  describe  and  ascertain  the  nature  of  the  sup* 
posed  invention  and  in  what  manner  the  same  is  to  be 
performed.  It  is  true  that  the  plaintiffs,  by  taking  issue 
on  the  latter  of  these  allegations,  admits  the  former,  vias. 
that  the  specification  set  out  in  that  plea  is  the  only  one 
inrolled  by  them :  but  they  admit  it  only  for  the  purpose 
of  that  particular  plea,,  and  the  plaintiff  cannot  rely  upon 
it  as  an  admission  for  all  the  purposes  of  the  action  (57). 
I  therefi>re  think,  that,  inasmuch  as  the  only  proper  ground 
tor  arrest  of  judgment  is  some  matter  intrinsic  appearing 
on  the  fibce  of  the  record,  shewing  that  the  plaintiff  has  no 
real  cause  of  action,  and  which  would  render  the  judgment 
erroneous,  the  defendant  has  under  the  circumstances  no 
right  to  call  upon  us  to  interfere  in  this  manner ;  and  that 
it  is  enough  to  say,  that,  on  a  motion  in  arrest  of  judg- 
ment, it  is  incumbent  on  the  party  moving  to  make  out  his 
objection  most  clearly  and  satisfiictorily. 
8.  Alto  these-  8.  I  come  now  to  that  which  is  the  main  and  important 
iuiiei!"  "^  question  between  the  parties,  vis.  whether  the  defendant 
has,  upon  the  finding  of  the  jury,  a  right  to  have  the  ver- 
dict entered  for  him  upon  the  second  and  third  issues. 
The  second  issue  is,  whether  or  not  the  plaintiffs  or  either 
of  them  were  or  was  the  true  and  first  inventors  or  in- 
ventor of  the  alleged  new  or  improved  process  or  manufac- 
ture of  silk  and  silk  in  combination  with  certain  [other] 
fibrous  substances,  in  manner  and  form  as  alleged:  the 
third,  whether  or  not  the  alleged  invention  in  the  letters 
patent  and  specification  mentioned  was  at  the  time  when 
the  letters  patent  were  granted  a  new  invention.  And 
upon  the  evidence  that  was  before  them  the  jury  were  of 

(57)  See  Galloway  v.  Jackaon,  ante.  Vol.  3,  p.  753. 
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x>pimon  ''  that  the  invention  was  not  %&Wy  but  an  improved  1842. 
process^  not  a  new  combination."  According,  therefore, 
to  the  plain  meaning  of  these  words,  the  jury  have  decided 
that  there  is  no  novelty  in  the  alleged  invention,  nor  any 
new  combination,  and  that  there  is  no  novelty  in  the  pro- 
cess, but  an  improvement  only :  and  the  question  is,  whe- 
ther, upon  this  finding,  supposing  it  to  be  supported  by  the 
evidence  in  the  cause,  the  verdict  upon  the  second  and  third 
issues  is  to  be  entered  for  the  plaintiffs  or  for  the  defendant. 
It  appears  to  me,  that,  upon  these  two  issues,  the  verdict 
ought  to  be  entered  for  the  defendant 

Let  us  see  what  it  is  that  the  patent  is  taken  out  for, 
and  what  the  patentees  in  their  specification  state  to  be  the 
nature  of  their  invention.  The  patent  is  taken  out  for  ''  a 
new  or  improved  process  or  manufature  of  silk  and  silk  in 
combination  with  certain  other  fibrous  substances.'^  It  is, 
therefore,  taken  out  strictly  and  entirely  for  9^  process.  In 
the  view  I  take  of  this  specification,  it  becomes  unneces- 
sary upon  the  present  occasion  to  consider  whether  or  not 
a  patent  may  properly  be  granted  for  a  process  (58).  Au- 
thorities are  not  wanting  to  shew,  that,  if  the  specification 
be  carefully  and  guardedly  prepared  so  as  to  point  out  with 
great  distinctness  and  minuteness  the  nature  of  the  pro- 
cess, such  a  patent  may  be  good  in  law.  Such  certainly 
was  the  opinion  of  Eyre,  C.  J.,  in  the  case  of  BouUon  v. 
BuU,  2  H.  Blac.  463 ;  and  such  also  seems  to  have  been 
the  opinion — cautiously  guarding  against  any  abuse  or 
misapplication  of  the  doctrine— of  Lord  Tenterden  in  the 
case  of  The  King  v.  Wheeler,  2  B.  &  Aid.  860,  where  he 
observes — "  The  word  '  manufiBMStures '  has  been  generally 
understood  to  denote  either  a  thing  made  which  is  useful 
for  its  own  sake,  and  vendible  as  such,  as,  a  medicine,  a 
stove,  a  telescope,  and  many  others,  or  to  mean  an  engine 
or  instrument,  or  some  part  of  an  engine  or  instrument, 

(58)  The  point  was  consideredi  and  expressly  determined  in  the  affirma- 
tive, in  Crane  v.  Price,  post,  Vol.  6 ;  Webster's  Patent  Cases,  Vol.  1,  p.  393. 
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18421  to  be  employed  either  in  the  making  of  scnne  previondj 
known  article^  or  in  some  other  uaefbl  purpose^  as,  a  stock- 
ing-firame,  a  steam-engine  for  raising  water  from  mines :  or, 
it  may,  perhaps,  extend  also  to  a  new  process  to  be  carried 
on  by  known  implements  or  elements  acting  npon  known 
sabstanoes,  and  ultimately  prodncing  some  other  known 
.  substance,  but  producing  it  in  a  cheaper  or  more  expedi* 
tious  manner,  or  of  a  better  and  more  useful  kind.  But  no 
merely  philosophical  or  abstract  principle  can  answer  to 
the  word  manufactures.  Something  of  a  corporeal  and 
substantial  nature,  something  that  can  be  made  by  man 
from  the  matters  subjected  to  his  art  and  skill,  or,  at  the 
least,  some  new  mode  of  employing  practically  his  art  and 
•kill,  is  requisite  to  satisfy  this  word/'  And  his  lordship 
proceeds  to  address  himself  to  the  degree  of  precision  and 
minuteness  essential  to  a  specification  of  the  character 
then  under  consideration. 

Looking  at  the  specification  now  before  me,  it  appears 
to  me  that  this  patent  cannot  be  suj^K^rted  in  law,  the  pa- 
tentees claiming  by  their  specification  more  than  they  are 
entitled  to ;  for,  I  cannot  read  the  description  thej  give  of 
that  which  they  deim  as  their  invention,  without  under- 
standing them  to  claim  improvements  in  the  machine  to 
be  used  for  the  purpose  of  producing  the  desired  result. 
Th^  be^  by  dedarmg  the  nature  of  th^  inyention  to 
consist — **  Firat,  in  a  part  of  our  process  by  wluch  we  dis- 
charge the  gum  from  that  peculiar  kind  of  silk  denomi- 
nated silk-wastei  when  the  same  is  in  Hbe  state  of  the  sliver 
w  rove — Second,  in  a  part  of  our  process  by  which  we  dye 
silk-waste  when  in  the  state  of  sliver  or  rove — ^Third,  in  a 
part  of  our  process  by  which  we  spin  jram  from  dressed  or 
heckled  silk-waste  of  long  fibres,  either  in  the  gum  or  dis- 
charged— ^Fourth,  in  a  part  of  our  process  by  which  jram 
from  silk-waste  with  long  filures  may  be  spun  in  combin»t- 
tion  with  flax  of  a  similar  length  of  fibre — ^Fifth,  in  a  part 
of  our  process  by  which  yam  from  silk-waste  with  long 
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fibre  is  spun  in  combination  witii  wool — ^Sixth^  in  the  cp-  1842. 
flieaiion  of  our  improved  process  to  the  throstle  machine  on 
iheprincy)le  of  the  Umg  ratch,  for  the  new  and  useful  pur- 
pose of  spinning  silk-waste — ^Seventh,  in  certain  improve- 
ments effected  by  us  in  the  throstle  machine,  by  whicb  its 
utility  in  spinning  silk-waste  is  greatly  augmented — 
Eighth^  in  the  application  of  water  to  silk-waste  with  long 
fibres  in  the  process  of  spinning  with  the  long  ratch/' 
Dismissing  firom  our  consideration  all  these  several  heads 
of  claim  except  the  sixth  and  the  seventh^  I  am  imable^ 
regKtd  being  had  to  the  rest  of  the  specification^  to  under- 
•  stand  these  otherwise  than  as  involving  a  claim  for  improve- 
ments upon  or  a  new  combination  of  parts  of  the  throstle 
machine^  by  which  the  process  is  carried  into  eflfect. 
That  the  plaintiffs  mean  to  claim  each  and  every  of  those 
eight  several  and  distinct  parts^  as  all  combined  together 
forming  one  process^  is^  I  think^  abundantly  dear  firom  the 
concluding  paragraph  of  the  specification^  where>  after  de- 
siring it  to  be  understood  that  they  disclaimed  those  parts 
of  the  process  or  mechanism  which  were  or  might  have 
been  previously  to  the  granting  of  their  letters  patent  well 
known  or  in  use  for  the  same  purposes^  they  say — ''  but 
we  restrict  our  claims  to  the  eight  several  heads  of  inven- 
tion mentioned  in  the  early  part  of  this  specification ;  all 
of  which  we  believe  to  be  new  and  of  great  public  utility/' 
The  plaintiffs^  therefore^  are  bound  to  shew  that  each  of 
those  eight  several  distinct  heads  into  which  they  have  di- 
vided their  process,  is  new  and  of  public  utility. 

After  giving  what  they  profess  to  be  a  brief  outline  of 
the  methods  heretofore  adopted  for  spinning  yam  firom 
silk-waste,  the  plaintiffs  in  their  specification  proceed — 
"  Having  thus  explained  the  old  or  ordinary  process  of 
converting  silk-waste  into  yam,  I  will  proceed  to  describe 
our  novel  process  by  which  we  produce  our  new  or  im- 
proved manufacture  of  ]ram  or  thread  " — thus  claiming,  as 
they  were  bound  to  do,  whether  the  patent  was  taken  out 
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1842.        for  machinery  or  for  a  process,  noveUy  in  the  inveliiion; 

Gibbon^  Stopping  there,  find  considering  that  the  jnry  have  found 
that  the  int)cesa  iras  not  new,  but  only  improved,  though 
somewhat  hard  upon  the  pUuntiffs,  seeing  that  they  have 
taken  out  their  patent  for  *'  a  new  or  improved  process  or 
manufacture/'  I  entertain  considerable  doubt  whether  the 
patent  could  be  suHx>rted.  The  specification  then  goes 
on  professing  to  describe  this  new  process :  **  The  silk- 
waste  having  been  dressed  in  the  usual  way,  or  in  any 
pther  way  that  may  be  found  more  advantageous  (sudi  as 
heckling  or  otherwise),  either  dischai^ed  or  in  the  gum, 
we  submit  it  to  the  drawing,  roving,  and  spinning^  ma-  ^ 
chinery,  thereby  entirely  obviating  the  supposed  necessity 
of  cutting  or  shortening  the  filaments  of  silk-waste — ^a  de« 
structive  process  which  has  heretofore  been  considered  aM 
an  indispensable  sacrifice,  in  order  to  convert  it  into  yam 
or  thread/'  Then,  after  describing  the  madunery  used 
and  the  mode  adopted  for  obtaining  the  drawings  and  rov^ 
ings,  the  specification  proceeds— '^  Having  now  esqplained 
the  nature  of  the  drawing  and  roving  machinery  which,  we 
have  found  to  answer  best,  and  the  several  processes  o| 
drawing  and  roving  silk-waste  alone,  and  of  silk-waste  ixK 
combination  with  wool  and  flax,  I  will  proceed  to  describe 
the  spinning  machine  by  which  the  rove  is  draim  or  elon« 
gated  into  strands  to  be  spun  into  yam  or  thread.'*  It 
then  describes  the  machine :  ^'  The  annexed  drawings  for 
the  most  part  represent  the  well-known  spinning  frame 
called  the  throstle,  on  the  principle  of  the  long  ratch,  as 
employed  in  the  spinning  of  flax,  which  machine,  combmed 
with  the  improvements  we  have  applied  to  it,  we  apply  to  the 
new  and  useful  purpose  of  spinning  silk-waste  of  Icmg  fibres 
into  yam  or  thread  from  rove,  either  in  the  gum  or  dis* 
charged,  or  dyed,  as  before  mentioned,  and  also  from  rove 
made  from  silk-waste  of  long  fibres  in  combination  with, 
flax  or  with  wool."  Pausing  there,  it  seems  to  me  to  be 
impossible  to  read  this  without  arriving  at  the  conclusion. 
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ihlit  the  patentees^  in  thus  describing  one  of  the  heads  of        1842. 
claim  with  which  the  specification  sets  ont,  are  substan-        gibson^ 
tially  claiming  a  new  or  improved  machine  or  a  new  com-       ^  ^- 

Brand* 

bination  of  parts.  Beferring  to  the  drawings^  the  letter  ^^^^^  ^.^^  ^^ 
TfT,  in  figure  2,  is  stated  to  be  ''a  copper  trough*  containing  drawings. 
water,  the  application  of  which  in  this  process,  is  an  im^ 
portani  feature  in  our  invention/'  The  letters  000  are 
described  to  be  pr^sing-rollers,  which  are  made  of  wood, 
and  are  partly  immersed  in  the  water,  wherein  they  rotate, 
and  by  their  continnons  action  convey  the  fluid  to  the  nip 
of  the  brass  bosses  PPP  of  the  drawing-roller  O,  thereby 
saturating  the  filaments  of  silk  with  the  fluid  while  they 
are  in  the  act  of  being  drawn  down  and  elongated  into 
strands  from  the  roving  to  be  spun  into  yam  or  thread  by 
means  of  the  spindles  and  flyers  QQQ,  ^' which,''  say  the 
plaintiffs,  ''  for  our  new  process  we  place,  as  will  be  ob- 
served in  the  drawing,  much  nearer  to  the  drawing-roller  O 
than  has  heretofore  been  practised:*'  and,  after  adverting  to 
some  other  portions  of  the  machine,  they  observe  that 
"  the  other  parts  of  the  machine  not  adverted  to,  being 
quite  familiar  to  persons  employed  in  this  branch  of  manu- 
facture, it  will  be  unnecessary  to  explain/'  The  applica- 
tion of  the  brass  bosses  PP  to  the  drawing-roller  O,  toge- 
ther with  the  application  of  water,  is  also  stated  to  be  ''  an 
important  improvement "  in  the  spinning  of  silk- waste.  I 
feel  it  to  be  impossible  to  attach  any  other  meaning  to 
this  language  than  that  of  a  substantial  claim  on  the  part 
9f  the  patentees,  of  a  new  machine  or  a  new  combination 
of  the  parts  of  the  machine  used  by  them  for  carrying  into 
effect  their  improved  process.  The  jury  have  distinctly 
negatived  both :  and,  unless  we  can  see,  upon  the  evidence 
that  was  before  them,  that  the  conclusion  of  the  jury  is 
decidedly  wrong,  the  matter  must  rest  where  it  is.  There 
was  a  vast  body  of  evidence  on  both  sides,  and  everything 
that  ingenuity  could  suggest  was  powerfully  urged  as  well 
on  the  part  of  the  plaintiffs  as  on  that  of  the  defendantj 
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1842.  and  the  jaiy^  after  considerable  hesitation^  found  that  the' 
invention  was  not  new,  but  an  in^prcved  process,  not  a  new 
combinaHon*  I  am  of  opinion  that  that  finding,  npon  the 
language  of  the  specification^  entitles  the  defendant  to  a 
verdict  upon  these  two  issues — a  result  with  which  I  am 
bj  no  means  dissatisfied. 

Pint  iMB»  CoLTMANj  J. — ^I  am  of  the  same  opinion.  The  first  issue 

Second  and        ^as  disposed  of  iu  the  course  of  the  argument. — ^I  am  also 

third  iituet. 

of  opinion  that  the  defendant  is  entitled  to  have  the  ver- 
dict entered  for  him  upon  the  second  and  third  issues^  upon 
which  the  material  question  in  the  cause  arises.  On  the 
part  of  the  plaintiffs^  it  has  been  strenuously  urged  that  the 
finding  is  at  least  so  ambiguous  that  the  cause  ought  to  be 
sent  down  to  a  new  trial :  it  could  hardly  be  contended 
that  it  amounted  to  a  verdict  for  the  plaintiffs;  it  expressly 
negatives  the  novelty  of  the  invention.  In  order  to  sua* 
tain  the  third  issue^  the  plaintiffs  were  bound  to  shew  that 
the  invention  was  new — ^new  in  each  ci  the  eight  points 
that  are  set  out  in  the  specification  and  claimed  as  parts 
of  their  new  or  improved  process;  for^  unless  there  be 
novelty  in  each  and  every  of  those  particulars,  the  plain- 
tiffs would  not  in  my  judgment  be  entitled  to  the  verdict. 
I  am  not  now  looking  to  the  evidence  for  the  purpose  of 
ascertaining  which  way  the  verdict  should  be  entered:  we 
must  first  endeavour  to  discover  what  the  finding  actually 
is.  In  terms  it  is,  that  the  invention  is  not  new,  but  an 
improved  process,  not  a  new  comHnation.  I  am  by  no 
means  prepared  to  say  that  an  improved  process  may  not 
be  the  subject  of  a  patent :  and  therefore,  if  the  joiy  had 
simply  found  that  this  was  an  improved  process,  without 
more,  I  should  have  felt  some  difficulty  in  saying  what 
would  be  the  effect  of  such  a  finding.  But  the  finding 
that  it  is  an  improved  process  must  be  taken  in  conjunc- 
tion with  the  rest  of  the  finding,  that  there  is  no  novelty 
either  of  invention  or  of  combination.    It  comes  therefore 
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to  this,  that  there  is  some  improvement  in  the  manipula-        1842. 
tion  or  in  the  process,  bnt  no  novelty  in  the  invention,  no      ^     ^^^ 
novelty  in  the  combination.    Looking  at  the  finding  alone,       _  v. 
therefore^  it  seems  to  me  that  it  is  a  verdict  for  the  de- 
.  fendant  on  the  second  and  third  issnes.  But  we  may  have 
recourse  to  the  evidence  for  the  purpose  of  seeing  whether 
it  is  probable  that  there  was  in  reality  such  an  improve- 
ment in  the  process  as  might  reasonably  in  point  of  law 
be  held  to  amount  to  novelty  of  invention :  for,  if  there 
were»  that  might  be  good  ground  for  sending  the  cause 
down  to  a  new  trial.    I  am,  however,  unable  to  discover 
any  novelty  in  the  process  to  warrant  me  in  saying  that 
the  jury,  in  finding  it  to  be  an  in^proved  process,  meant  to 
say  that  it  was  such  a  new  invention  as  might  properly 
form  the  subject  of  a  patent.    It  seems  to  me  to  be  no- 
thing more  than  the  application  of  an  old  and  well-known 
machine,  without  any  new  invention  or  new  combination, 
or  any  material  variation,  to  the  spinning  of  silk-waste  in 
what  may  be  called  its  natural  state,  discharging  the  gum 
from  it  in  the  ordinary  manner,  and  dyeing  it  by  the  usual 
process.    The  only  part  in  which  I  can  discover  any  no- 
velty, is,  that  the  plaintiffs  do  not  cut  the  sUk,  as  had  been 
the  practice  heretofore,  and  that  they  discharge  the  gum 
and  dye  the  silk  at  a  different  stage  of  the  process :  there 
is  no  alteration  except  in  the  point  of  time  at  which  the 
dyeing  and  discharging  processes  are  performed.     Look- 
ing, therefore,  at  the  qpedfication  and  at  the  finding  of 
the  jury,  it  appears  to  me  that  all  that  they  could  have 
meant  to  say,  is,  that  the  plaintiffs  had  made  some  slight 
variation  in  the  process  whereby  an  improved  article  was 
produced,  but  without  any  novelty  in  the  combination,  or 
novelty  in  the  construction  of  the  machinery  employed* 
And  I  see  nothing  in  the  evidence  to  induce  me  to  come 
to  a  conclusion  different  firom  that  which  the  words  of  the 
finding  in  their  natural  sense  would  lead  to.  That  disposes 
of  the  second  and  third  issues,  which,  for  the  reasons 
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1842.        above  mentioned,  I  think  shoold  be  entered  for  the  de- 
fendant. 

With  respect  to  that  part  of  the  rule  that  seeks  to  arrest 
the  judgment,  I  have  not  fully  made  up  my  mind.    It 
rest  of  judg-      cannot  be  very  material,  seeing  that  the  defendant  succeeds 
upon  the  main  point  in  the  case.    At  all  events,  it  is  upon 
the  record. 


ment. 


Erskine,  J. — In  this  case  the  jury  have  returned  a 
verdict  for  the  plaintiffs  on  the  first,  fourth,  and  fiftii 
issues,  and  have  returned  a  special  finding  as  to  the  second 
and  third  issues,  upon  an  understanding,  as  it  appears, 
that  the  court  should  decide  for  whom  the  verdict  should 
be  entered  on  those  two  issues;  and  accordingly  an  appli- 
caticm  has  been  made  on  the  part  of  the  defendant  to  have 
the  verdict  entered  for  him  upon  the  first,  second,  and 
third  issues;  or,  failing  that,  to  arrest  the  judgment  on  the 
fifth  issue. 

Fintinue.  As  far  as  relates  to  the  first  issue,  the  point  seems  to 

have  been  given  up  in  consequence  of  the  intimation 
thrown  out  by  the  court  in  the  course  of  the  argument. 

Second  and  That  brings  US  to  the  question  as  to  how  the  verdict  is 

third  issues*         ^      -  _  ,«,.**.  ^» 

to  be  entered  up  on  the  findmg  of  the  jury  upon  the 
second  and  third  issues.  The  second  issue  was  whether 
the  plaintiffs  were  the  true  and  first  inventors  of  die  alleged 
new  or  improved  process  or  manufiacture ;  the  second,  whe- 
ther the  alleged  invention  was  a  new  invention.  If  we  take 
the  first  branch  of  the  finding,  the  jury  have  in  distinct 
terms  negatived  the  third  issue.  But  they  have  added 
something  upon  which  the  plaintiffs  rely  as  shewing,  that, 
though  the  jury  have  in  terms  found  that  issue  against  the 
plainti£b,  yet  in  substance  they  have  found  it  for  them, 
and  consequently  that  they  are  entitled  to  have  the  verdict 
entered  for  them  upon  that  issue  as  well  as  upon  the 
Msecond.  The  drift  of  the  argument  on  the  part  of  the 
.plaintiffs,  is,  that^  though  the  jury  have  found  that  the 
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'  invention  was  not  new^  yet,  looking  at  the  evidence,  they        1842. 
must  be  taken  to  have  meant  that  there  was  such  an 
improvement  in  the  process  as  might  in  point  of  law 

'  amount  to  a  new  invention;  and  therefore  that  there  was 
nothing  in  the  terms  of  the  finding  to  disentitle  the  plain« 
tiffs  to  the  verdict  upon  the  second  and  third  issues. 

•  Comparing  the  finding  of  the  jury  with  the  evidenoCj  it 
'  appears  to  me,  that  the  plaintiffs  have  not  made  out  any 

case  of  such  a  new  process  as  to  entitle  them  to  a  patent  as 

•  the  inventors  of  a  new  manufacture.    The  jury  find  that 
> there  was  no  new  invention,  nor  any  new  combination: 

and  I  must  confess  I  can  discover  no  evidence  that 
would  warrant  any  other  finding.  And,  although  it  may 
be  tiiat  a  party  may  obtain  a  patent  for  an  improved 
process,  under  circumstances  which  would  shew  that  the 
improvement  really  amounts  to  a  new  invention,  a  new 
mauuftcture,  within  the  meaning  of  the  statute  of  James^ 
the  evidence  in  tins  case  does  not  shew  any  such  improve- 
mBut.  By  the  specification  the  plaintiffs  put  their  claim 
-under  eight  several  heads;  and,  inasmuch  as  they  rely 
upon  each  and  every  of  those  eight  heads  of  claim  as 
together  forming  one  process  for  the  manufacture  of  silk 
^yam  or  jram  combining  silk  with  other  fibrous  substances, 
tit  is  necessary  for  them  to  shew  that  the  whole  of  the 
•process  is,  as  they  claim  it  to  be^  new.  Now,  whatever 
may  be  the  degree  of  novelty  in  discharging  the  silk-waste 
:  of  the  gum,  or  in  dyeing  it  at  a  different  stage  of  the  manu- 
fiEUsture  fiom  that  heretofore  practised  (the  modus  operandi 
still  being  the  same) ;  yet,  if  the  substantial  parts  of  the 
alleged  improved  process,  as  detailed  in  the  specification, 
are  not  new  in  the  sense  and  to  the  extent  necessary  to 
sustain  the  patent,  the  plaintiffs  must  fail.  The  third 
head  of  claim  is  said  to  consist  in  ''a  part  of  our  process 
by  which  we  spin  yam  firom  dressed  or  heckled  silk-waste 
•of  long  fibres,  either  in  the  gum  or  discharged.^'  This, 
-beipg  put  in  the  altemativej  clearly  does  not  include  tiie 
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1842*  first  head^  which  relates  only  to  the  discha^ing  of  the 
gam;  and  the  same  observation  applies  to  the  second, 
which  relates  to  the  dyeing.  What  is  the  novelty^  as  shewn 
by  the  evidence^  in  the  process  here  described^  of  spinning 
yam  irom  dressed  or  heckled  silk-waste  of  long  fibres? 
It  appears  from  the  evidence  that  the  process  of  spinning 
yam  firom  silk^waste  without  catting  it  had  been  practised 
long  before  the  date  of  the  patent.  On  the  part  of  the 
plaintifiiB,  it  is  insisted  that  there  was  no  evidence  to  shew 
that  this  had  ever  been  done  otherwise  than  in  secret. 
Undoabtedly,  if  such  had  been  the  effect  of  the  evidence^ 
I  should  have  agreed  that  that  was  not  enough :  to  constitute 
such  a  practising  of  an  invention  or  process  aa  will  prevent 
another  firom  afterwards  making  it  the  subject  of  a  patent, 
it  must  in  some  way  be  made  known  to  the  public.  But  it 
appears  to  me  that  there  was  abundant  evidence  to  shew  that 
yam  firom  silk-waste  of  the  uncut  fibre  had  to  a  oonaider- 
able  extent  been  manufiM^ured  and  brought  into  public 
notice.  It  is  true  the  evidence  does  not  shew  it  to  have  been 
brought  to  the  state  of  perfection  to  which  the  article  pro- 
duced by  the  plaintifb'  process  appears  firom  the  specimens 
exhibited  to  have  been  brought:  but  it  had  been  produced, 
and  it  had  been  used  for  a  variety  of  purposes,  amongst 
others,  in  the  manufiicture  of  gold  lace.  There  was, 
therefore,  nothing  new  in  the  spinning  of  yam  firom  silk- 
waste  of  the  long  fibre.  The  machine  used  by  the  plaintiflh 
also  appears  to  have  been  the  same  as  that  heretofore  used: 
there  was  evidence  that  silk  had  been  spun  at  the  long 
ratch:  and  there  was  also  evidence  that  the  substitution 
of  the  brass  for  iron  bosses  on  the  drawing-roller  was  old. 
Indeed  the  jury  have  distinctly,  and,  it  seems  to  me, 
properly  found  that  there  was  no  new  combination.  All 
that  the  plaintiffs  can  fairly  lay  daim  to,  therefiire,  is,  the 
more  skilful  and  successfiil  adaptation  of  a  known  madiine 
to  the  preparation  of  known  materials  by  a  process  pre- 
viously known,  and  producing  a  known  result,  but  pro- 
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ducing  it  in  an  improved  condition.  This  appears  to  me  to  1842. 
be  the  fair  extent  of  the  plaintiffs'  discovery,  and  of  the 
merit  of  their  process.  It  may  be  useful  and  valuable : 
but  it  is  not  the  invention  which  the  plaintiffs  claim  by 
their  specification.  I  am  therefore  of  opinion  that  the 
verdict  must  be  entered  for  the  defendant  upon  the  second 
'  and  third  issues. 

Crbsswell^  J. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  the  verdict  upon  the  second  and  third  issues. 
The  plaintiffs'  patent  right,  as  explained  at  the  Bar,  is 
certainly  one  of  a  very  singular  character.  The  plaintiffs 
do  not  claim  any  given  article  produced  by  any  given 
process;  nor  do  they  claim  the  machinery  used  in  its 
production,  nor  any  ingredient  used  in  producing  it.  They 
claim,  it  is  said,  a  new  or  improved  process.  Undoubtedly 
there  are  dicta  in  the  books  that  a  ''process''  may  be  the 
subject  of  a  patent.  It  has  never  been  expressly  decided. 
Whenever  the  question  arises,  I  shall  be  prepared  to  give 
it  every  consideration,  and  to  form  the  best  judgment  I  can 
upon  it.  I  may,  however,  remark  that  I  find  no  case  in  which 
the  mere  onUsrian  of  a  part  of  a  process,  which  this  in 
substance  is,  has  been  considered  enough  to  form  the 
subject-matter  of  a  patent.  In  discussing  the  question,  I 
do  not  propose  at  all  to  inquire  into  the  nature  of  the 
evidence  that  was  before  the  jury.  There  is  no  suggestion 
on  either  side  that  they  have  taken  an  erroneous  view  of 
the  fihcts  submitted  to  them.  All  the  contention  as  to 
these  two  issues  has  been,  what  is  the  effect  of  the 
finding. 

The  second  issue  is>  whether  or  not  the  plaintiffs  were  Second  and 
the  true  and  first  inventors  of  the  alleged  new  or  improved 
process  or  manufacture  ;  the  third,  whether  or  not  the 
invention  was  new.  The  jury  have  found  that  there  was 
no  new  invention  and  no  new  combination,  but  that  there 
was  an  improved  process.    Now,  have  the  plaintiffi  by 
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their  specification  claimed  a  new  invention  or  a  new  com- 
bination ?  If  thej  have^  the  jury  have  expressly  negatived 
both^  and,  as  a  necessaiy  consequence,  have  also  negatived 
that  they  were  the  inventors.  The  specification  begins 
with  a  declaration  that  the  nature  of  thd  invention  consists 
of  eight  several  and  distinct  heads.  [His  Lordship  read 
them.]  If  there  could  be  any  doubt  as  to  the  intention  of 
the  patentees  to  claim  each  of  these  as  a  part  of  thdr  in* 
vention,  it  is  removed  by  the  concluding  paraigraph — ''  We 
desire  it  to  be  understood  that  we  disclaim  those  parts  of 
the  process  or  mechanism  which  were  or  may  have  been  pre- 
vious to  the  granting  of  our  patent  well  known  or  in  use 
for  the  same  purposes;  but  we  restrict  our  claims  to  the 
eight  several  heads  of  invention  mentioned  in  the  earfy 
part  of  this  specification,  all  of  which  we  believe  to  be  new 
and  of  great  public  utility/'  Now,  do  the  plaintiffs  claim 
any  mechanism?  I  apprehend  they  dearly  do.  The 
meaning  of  the  sixth  head  of  invention  may  be  doubtful. 
It  consists  in  ''the  application  of  our  improved  process  to 
the  throstle  machine  on  the  principle  of  the  long  ratch, 
for  the  new  and  useful  purpose  of  spinning  silk-waste.^' 
Whether  they  mean  by  that  to  claim  the  throstle  machine 
on  the  principle  of  the  long  ratch  as  part  of  their  invention, 
or  whether  they  mean  merely  that  they  use  that  particular 
machine  for  the  purpose  of  spinning  silk-waste  prepared 
according  to  their  new  or  improved  process,  is  not  very 
clear.  And,  if  that  were  the  question  now  before  the 
court,  I  should  have  fdlt  considerable  difficulty  in  saying 
that  the  plaintiffs  could  get;  over  the  objection  to  the 
specification  arising  firom  its  ambiguity ;  for,  a  party  who 
obtains  a  patent  is  bound  clearly  to  define  in  his  specifica- 
tion what  it  is  he  claims  to  be  his  invention,  in  order  that 
the  public  may  know  with  certainty  what  they  may  or  may 
not  do  without  incurring  the  risk  of  an  action  for  an 
infringement  of  the  patent.  The  seventh  head,  however, 
does  not  admit  of  any  doubt :  it  is  said  to  oonadat  ^.^in 
certain  improvements  effected  by  us  in  the  throstle  machine. 
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'by  which  its  utility  in  spinning  silk-waste  is  greatly  aug-  1842. 
mented/'  Then^  in  describing  the  drawings  annexed  to 
the  specification^  the  plaintiffs  sayihey  ''for  the  most  part 
represent  the  well-known  spinning  frame  called  a  throstle^ 
.on  the  principle  of  the  long  ratch^  as  employed  in  the 
spinning  of  flax^  which  machine^  combined  trith  the  improver 
meni9  we  have  applied  to  it,  we  apply  to  the  new  and  useful 
purpose  of  spinning  silk-waste  of  long  fibres  into  yam  or 
thread  from  rove^  either  in  the  gnm  or  discharged  or  dyed, 
as  before  mentioned^  and  also  from  rove  made  from  silkr 
waste  of  long  fibres  in  combination  with  flax  or  with  wool.'' 
They  clearly  therefore  claim  some  part  of  the  mechanism 
as  new.  And  the  finding  of  the  jury,  that  there  is  no 
new  inyention,  is  equally  fatal  to  the  plaintiffs  whether 
they  meant  to  claim  the  whole  as  a  new  machine,  or 
parts  of  it  only.  Again,  do  the  plaintiffs  claim  any  new 
combination  of  parts  of  the  machinery?  If  they  do,  the 
jury  have  also  negatived  that.  It  is  perfectly  clear  to  my 
-mind  that  the  plaintiffs  do  by  their  specification  claim  some 
new  mechanism,  some  portion  at  least  of  the  machinerjr 
used  by  them  in  the  production  of  their  new  or  improved 
process  or  manuGeu^ture.  •  The  jury  have  distinctly,  and  in 
terms  the  meaning  of  which  in  my  opinion  leave  no  reason* 
able  ground  for  doubt,  negatived  both  novelty  of  invention 
and  novelty  of  combination.  It  is  unnecessary  to  consider 
what  the  jury  meant  in  saying  that  there  was  an  improved 
process — ^whether  they  meant  that  the  performing  the  dif- 
ferent operations  at  different  sts^ges  of  the  process  not 
before  practised,  was  an  improvement,  or  that  these  opera- 
tions were  performed  in  a  course  that  was  before  known 
and  practised,  but*  performed  in  an  improved  manner ; 
because,  whatever  improvement  in  the  process  the  plain- 
tiffii  may  have  effected,  they  are  not  relieved  from  the 
^difficulty  already  pointed  out,  vie.  that  their  spedficatioa 
distinctly  claims  a  new  invention  or  a  new  combination, 
both  of  which  the*  jury  have  negatived. 
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1842.  Upon  these  grounds^  I  am  of  opinion  that  the  defendant 

is  entitled  to  hare  the  verdict  entered  for  him  upon  the 

second  and  third  issues. 

_^^^^^^^^  Eule  accordingly. 

BonyMS,  Serjeant,  for  the  plaintifiPs,  prayed  that,  in  lieu 
of  entering  the  verdict  in  the  way  above  directed,  the 
court  would  order  a  new  trial  upon  such  terms  as  thqr 
should  think  reasonable. — He  submitted  that  the  finding  of 
the  jury,  though  (as  the  court  had  decided)  in  point  of  law 
a  finding  against  the  plaintiff's  on  the  quesstion  of  novelty, 
could  hardly  be  considered,  under  all  the  circumstances, 
BO  satis&ctory  that  the  plaintiff's'  right  should  be  thereby 
finally  and  irrevocably  concluded;  especially  as  the  mode 
in  which  the  case  was  presented  to  the  jury  by  the  Lord 
Chief  Justice  precluded  the  plaintiffs  from  having  the 
question  as  to  the  validity  of  the  specification  placed  upon 
the  reccMrd. 

TiNDAL,  C.  J. — ^Our  decision  in  this  case  will  not  con- 
clude the  plaintiffs  as  to  other  people,  if  they  should  be 
advised  to  try  the  question  again. 

CoLTMAN,  J. — ^After  the  clear  intimation  of  opinion  al- 
ready given  as  to  the  specification,  I  cannot  conceive  that  it 
would  be  either  useful  or  just  to  send  the  cause  down  to  a 
new  trial. 

Hhe  rest  of  the  court  concurring— 

Sanipa$  took  nothing  by  his  motion. 


MSMOBANDUM. 
In  the  vacation  preceding  this  Term,  Francis  Stack 
Murphy,  Esq.,  of  Lincoln's  Inn,  was  called  to  the  d^xee 
of  the  Coif.    He  gave  rings  with  the  motto—''  Inddero 
ludum/' 
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ACKNOWLEDGMENT. 
Under  3^4  WiU.  4,  e.  74. 

I.  Before  whom  taken. 

Both  the  commissionen  taking  an 
acknowledgment  under  the  3  &  4  Will. 
4^  c.  74,  must  be  penons  appointed  for 
the  same  county  or  district  In  re 
Webster,  edO. 

II.  Form  ofAffidaeU. 

The  court  permitted  a  certificate  of 
acknowledgment  under  the  3  &  4  WilL 
4y  c  74»  to  be  filed,  although  theaffida- 
Tit  to  excuse  the  want  of  a  notarial  cer- 
tificate (which  was  sworn  by  one  of  the 
commissioners  taking  the  acknowledg- 
ment, and  was  in  other  respects  suffi- 
cient) erroneously  stated  that  the  affida- 
vit verifying  the  certificate  was  sworn 
by  the  other  commissioner,  when  in  fiict 
it  was  sworn  by  the  deponent  himself. 
In  re  Maiy  Anne  Taylor,  328. 

ACTION  ON  THE  CASE. 
SeeQAJst. 


ACTS  OF  PARLIAMENT. 
See  Paying  Acts. 


AFFIDAVITS. 
I.  How  intUuled, 
On  a  motion  to  set  aside  for  izregola- 


rity  a  writ  of  summons  addressed  to 
**  John  Elridge,  Clerk,"  the  affidavit 
was  intituled,  **  Between  William  Jones 
and  John  Adams  Eldridge,  Clerk,  sued 
as  John  ELidge,  Clerk  :"— Held,  that 
it  was  properly  intituled.  Jones  t.  El- 
ridge, 751. 

11.  On  Motiont  peneraify. 

1.  Semble^  that  it  is  no  objection  to  an 
affidavit  used  on  shewing  cause  against 
a  rule,  that  it  is  sworn  after  the  ml» 
was  due,  or  eyen  after  it  had  been  actu^. 
ally  brought  on  and  the  discussion  post- 
poned.   Pim  V.  Grazebrook,  667. 

2.  Quitre,  whether  any  affidayit  be. 
necessary  to  shew  that  the  party  ob- 
taining a  rule  is  not  the  attorney  upon 
the  record.    lb. 

III.  On  Motion  for'anAttaekment-^See 
Attachmxnt,  I. 

IV.  Of  MerUi'-'See  New  Tbial. 

V.  Verifying  CertificeOe  of  Aeknawhd^ 
meni  under  3^4  Will.  4^  e.  74-< 

See  ACXNOWLBDOXBIT,  II. 


AGREEMENT. 

I.  Conetmetion  of 

1.   The  declaration  (in  aasumpeit) 

stated  three  seyeral  documents— first, 

certain  articles  of  agreement  of  the  27th 
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Jnly,  1835y  between  the  plainUff  of  the 
fint  party  Uie  defendant  Grimble  of  the 
second  part,  and  the  defendant  Booth  of 
the  third  part,  by  which  the  defendants 
(amongst  other  things)  covenanted  that 
Grimble  should  pay  to  the  plaintiff  an- 
nually for  twenty-one  yean,  determina- 
ble as  thereinafter  mentioned,  160Ly  and 
certain  further  payments  or  allowances 
per  gallon  on  the  sales  of  spirits  therein 
mentioned,  it  being  agreed,  that,  when 
the  amount  of  allowances  to  the  plain- 
tiff should  exceed  400/.  annually,  the 
annuity  of  *  1502.  should  not  be  payable 
to  or  be  demanded  by  the  plaintiff  so 
long  as  such  allowances  should  amount 
to  400/.  per  annum— secondly,  an  agree- 
ment in  writing,  dated  the  23rd  August, 
1896,  made  between  one  S.,  the  defend- 
ants, and  the  plaintiff,  by  which  S.  waa 
constituted  an  agent  to  cany  on  the 
businesB  at  a  certain  distUlery  of  the  de- 
fendants, on  certain  stipulations  there- 
in, for  the  term  of  seven  years  certain, 
and  in  which  agreement  was  contained 
s  clause,  that,  in  consideration  of  the 
plaintiff  reUnqtriikm^  the  annuity  of 
IM,  granted  to  him  by  the  former 
agreement,  the  defendants  should  pay 
him  900k  a-year  from  the  19th  July 
then  last,  payable  quarterly  **  during 
this  contract,  in  lieu  thereof ;  and  that 
no  rights  or  benefits  or  privileges  be- 
longing to  the  plaintiff  not  here  set 
forth  and  giVen  up  are  relinquished  by 
this  agreement" — ^thirdly,  a  document 
called  an  agreement  in  writing  between 
the  defendants  and  the  plaintiff,  being 
in  feet  in  the  form  of  a  letter  written 
by  the  defendants  to  the  plaintiff,  dated 
the  25th  January,  1888,  in  which  the 
defendants  stated,  that,  to  avoid  any 
misunderstanding  as  to  the  meaning  and 
interpretation  to  be  put  upon  the  deed 
of  agreement  of  the  27  th  July,  1885, 
and  the  agreement  of  the  23rd  August, 
1839,  thon. existing  between -them^  in 


regard  to  certain  allowances  to  be  made 
by  the  defendants  to  the  plaintiff,  the 
defendants  thereby  declared,  that  the 
plaintiff  was  entitled,  under  the  deed  of 

1835,  to  4d,  a  gallon  on  all  spirits  sold 
and  6d.  a  gallon  on  all  brandies  sold, 
not  to  yield  the  plaintiff  less  than  400l» 
for  eveiy  year,  or  to  be  made  up  to  that 
amount,  as  well  as  any  saving  that 
might  be  effected  as  set  forth  in  that 
defd :  and  that  the  phdntiff  was  to  be 
paid  300/.  a  year  over  and  above  all 
other  allowances  under  the  agreement  of 

1836,  to  yield  him  together  not  lees  than 
700/.  annually,  and  such  further  sum  as 
the  sales  at  4c/.  and  6J.  a  gallon  as  above 
named  might  amount  to.  The  declara- 
tion then  alleged  mutual  promises,  aver- 
red performance  on  the  part  of  the  plain- 
tiff, and  assigned  as  a  breach  the  non- 
payment of  the  annuity  of  300/.  for  two 
years  and  a  half  commencing  in  July, 
1839. 

Held,  that  upon  Uie  proper  construc- 
tion of  the  agreement  of  the  2drd  Au<< 
gust,  1836^  taken  by  itself,  the  plaintiff 
was  entitled  to  receive  the  annuity  of 
300/.  irrespective  of  the  amount  of  al- 
lowances. 

Held,  also,  that  the  contract  between: 
the  parties  was  to  be  infierred  from  the 
agreement  of  the  2dtd  August,  1836, 
and  the  letter  of  the  25th  January, 
1838,  taken  together ;  uid  that  a  plea 
that  there  was  no  consideration  for  the 
making  of  the  last-mentioned  agree- 
ment (the  letter),  was  untenable. 

Held,  also,  that  it  was  not  necessary 
that  the  relinquuhmeni  of  the  annuity 
of  150/.  under  the  agreement  of  the  27th 
July,  1835,  should  be  by  deed;  it  being 
enough  that  the  plaintiff  abstaioedlTom 
demanding  it.    Home  v.  Booth,  526. 

2.  By  an  agreement  bearing  date  the 
3l8t  August,  1838,  W.  agreed  to  let  and 
R.  to  take  certain  premises  at  a  certain 
yearly  xent  payable  quarterly^  "  ^to 
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commence  from  the  29th  September 
mexiy  and  the  fint  quarter's  rent  to  be- 
come due  and  payable  on  the  2/^th  De- 
cember next,"  &c. ;  and  at  the  end  of 
the  fl^ireement  was  the  foUowmg  pro- 
yjsLon — ^  W.  agrees  to  take  the  fixtures 
.  again  at  the  expifxUian  of  R.'s  tenancy, 
and  to  allow  the  price  at  which  they 
may  be  valued,  provided  they  are  as  in 
good  condition  thm  as  they  now  are ; 
and  Mrs.  R.  agrees  to  leave  the  prenuses 
in  the  same  state  as  they  now  are :" — 
Held,  that  under  this  agreement,  the 
tenancy  commenced  on  the  29th  2Sep- 
tember,  and  that  it  was  properly  de- 
scribed in  the  declaration  as  an  agree- 
ment to  leave  the  premises  at  the  expi- 
ration of  the  tenancy  in  the  same  state 
as  they  were  in  ai  the  commencemetU  </ 
tke  tenancy,  and  not  at  tkt  date  of  the 
agnmm^.    White  v.  Nicholson,  797. 

II.  How  declared  on, 
'  Though  an  agreement  be  made  jointly 
with  two  parties,  yet,  when  the  interests 
are  several,  and  the  damages  several, 
each  of  the  covenantees  may  sue  with- 
out joining  the  other.  Palmer  v.  Spar- 
shott,  743. 

III.  Parol  Evidence  to  explain  a  Writ' 
ten  Agreement. 
In  an  action  upon  the  following  me- 
morandum, duly  signed  by  the  respec- 
tive parties—"  Evans  and  Pratt.  T. 
Holyoake,  Esq.,  umpire.  F  •  Pratt  bets 
T.  Evans  199/.  to  25/.,  p.  p.,  Mr.  Ry- 
ley*s  brown  mare  (late  his  property) 
beats  T.  Evans's  mare  Matildaybur  mUes 
across  a  eountry.  Ids.  each.  To  come 
off  the  Ist  of  March,  1841.  The  um- 
pires decision  to  be  final :" — Held,  that 
evidence  was  admissible  to  shew,  that, 
in  sporting  phraseology,  ^'  across  a  coun- 
try" means  over  all  obstructions,  and 
prohibits  the  rider  from  availing  him- 
self of  an  open  gate.    Evans  v.  Pratt, 


AMENDMENT. 

0/  Becord.at  Nisi  Prim  vnder  the 

3  44  Will.  4,  c.  42,  s,  23. 

1.  In  an  action  of  covenant  for  not 
repairing  premises  pursuant  to  the 
covenants  in  an  indenture  of  lease, 
the  declaration,  in  deducing  the  plain- 
tiff's tiUe,  stated  that  one  J.  P.  (who 
had  an  interest  and  also  a  power  to  ap- 
point ^*by  any  deed  or  writing  to  be  by 
him  sealed  and  delivered  in  the  presence 
of  and  to  be  attested  by  two  or  more  ere- 
dible  witnesses"  by  a  deed^  professing  to 
be  attested  by  two  credible  witnesses, 
and  to  be  made  by  virtue  and  in  exer- 
cise and  execution  of  the  power)  did 
"direct,  limit,  and  appoint''  the  pre- 
mises^  and  the  reversion  thereof  to  the 
use  of  the  plaintiff.  It  appearing  thai 
one  of  the  attesting  witnesses  was  th€^ 
wife  of  the  appointee^  so  that  tiie  deed 
could  not  operate  as  a  valid  exeeutioa 
of  the  power,  the  defendant  had  a  rer- 
dict  on  a  plea  taking  issue  on  the  ap- 
pointment. The  court  refused  to  adlow 
the  declaration  to  be  amended  by  statipg 
the  deed  either  as  a  grant  or  as  a  cove- 
nant to  stand  seised  to  uses,  except  on 
payment  of  all  the  costs  of  the  trial* 
Perry  v.  Watts,  366. 

2.  The  plaintiff  declared  upon  a  pro-; 
mise  by  the  defendant  to  lay  out  a  sum: 
intrusted  to  him  in  the  purchase  of  & 
government  annuity :  the  evidence  was 
of  an  undertaking  to  lay  out  the  mon^ 
in  the  purchase  of  a  government  seen- 
ri^;— Held,  that  the  variance  was  ona 
that  the  judge  might  amend  under  tha 
3&4Wm.4^c.  42,s.23.  Gttrford  Vr 
Bayley,  398. 

ARBITRATION. 

See  Award. 


ARREST. 
tSee  Prisombr,  L 
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AEREST  OF  JUDGMENT. 
See  Patent,  IV, 
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ATTACHMENT. 
I.  Fwr  Nim-poj^ment  of  Costs. 
The  affidavit  on  a  motion  for  non- 
payment of  CO0U  pnnoant  to  the  Mae- 
ter'e  allocator,  where  the  demand  is 
made  under  a  power  of  attorney,  mnst 
state  that  a  copy  of  the  power  was 
■erred  upon  the  party.  Price  ▼.  Dug- 
gan,734. 

II*  JFhr  diecb^yhig  Skbpoena. 

1.  To  wairant  an  attachment  against 
a  party  for  not  attending  pursuant  to  a 
■ubpoena,  it  must  be  made  out  to  the 
satisfaction  of  the  court  that  his  non- 
attMidance  was  the  result  of  a  contemp- 
tuous disrq^ard  of  the  process  of  the 
court,  or  that  he  was  a  material  and  ne- 
oessaiy  witness.  Ch^man  r.  Davis,  319. 

2.  In  an  action  upon  an  I.  O.U.,  the 
plaintiff  subpoenaed  three  witnesses,  viz. 
the  defendant's  brother,  his  derk,  and 
bis  attorney's  derk,  in  order  to  prove 
bis  handwriting.  The  cause  was  in  the 
list  for  the  10th  November,  when  all 
the  witnesses  were  in  attendance,  but  it 
was  not  called  on  until  the  following 
morning,  when  the  defendant's  brother 
and  his  derk  not  being  in  attendance, 
and  the  other  witness  declining  to  state 
when  asked  whether  or  not  he  could 
prove  the  defendant's  handwriting,  the 
plaintiff,  by  the  advice  of  counsel 
(though  under  a  peremptoiy  under- 
taking to  try),  withdrew  the  record. 
On  the  12th  November,  the  defendant 
obtained  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit.  The  court  dis- 
chaiged  (but  without  costs)  a  rule  for 
an  attachment  against  the  defendant's 
brother  for  not  attending  pursuant  to 
lus  subpoena — ^he  swearing  that  his  ab- 
sence was  the  result  of  a  misapprehen- 
sion as  to  the  probable  time  at  which 
^hft  cause  would  be  called  on,  and  not 


of  any  intentional  disregard  of  the  pro-^ 
cess  of  the  court ;  and  the  witness  who 
flOM  in  attendance  swearing  thatik«  could 
have  proved  the  defendant's  handwrit- 
ing, and  that  the  plaintiff's  attozney 
had  the  means  of  knowing  that  feet.  lb. 

ATTORNEY. 
I.  Avthority  of. 
Qusre,  whether  any  affidavit  be  ne- 
cessary to  shew  that  the  party  obtaining 
a  rule  is  not  the  attorney  upon  the  re- 
cord.   Pirn  V.  Grazebrook,  567. 

11.  Lien  on  Papers  in  the  Cause. 
Upon  a  change  of  attomies  under  a 
rule  of  court,  the  new  attorney  under^ 
took  to  hold  the  record  and  papers  in 
the  cause  subject  to  the  lien  of  the  for- 
mer attorney : — Hdd,  that,  the  cause 
having  been  brought  to  a  successful  ter- 
mination, the  former  attorney  was  enti- 
tled to  call  upon  his  successor  to  proceed 
with  the  taxation,  issue  execution,  and 
pay  him  the  amount  of  his  lien  out  of 
the  first  proceeds,  subject  only  to  the 
costs  necessarily  incurred  on  such  taxa- 
tion.   Newton  v.  Harland,  769. 

IIL  Service  of  DeclaraHon  in  ^ee^ 


Where  the  tenant  is  an  attorney,  the 
usual  explanation  on  the  service  of  a 
declaration  and  notice  in  ejectment 
may  be  dispensed  with.  Doe  d.  The 
Duke  of  Portland  v.  Roe,  22. 

lY.  Taxation  of  Bia. 
An  action  had  been  brought  by  an 
attorney  to  recover  the  amount  of  cer- 
tiun  bills  of  costs,  including  costs  in- 
curred on  an  appeal  to  the  House  of 
Lords.  The  usual  order  having  been 
obtained  on  the  part  of  the  defendant 
for  taxation,  that  portion  of  the  bills 
which  related  to  busineas  done  in  the 
House  of  Lords  was  referred  to  the  pro- 
per taxing  officer  of  the  House : — ^Held, 
that,  as  between  the  parties,  the  plaintiff 
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was  in  the  ftnt  instaoee  bound  to  pay  the 
fees  necessaify  for  obtaining  the  certificate 
<xf  that  officer.    Beeke  ▼.  Cattell,  240. 

v.  mffUgmee  and  Wamt  of  SHU. 

The  plaintifiBy  parliamentaiy  agents, 
brought  an  action  for  work  and  labour 
IB  flolidting  a  bill  in  parliament  for 
better  paving,  lighting,  and  improving 
the  city  of  Norwich  and  county  of  the 
aomeeity.  The  deflsnoewas,  that  the  woik 
and  labour  was  performed  in  so  careiesB, 
negb'gent)  ignorant,  and  insufficient  a 
manner  that  the  same  became  and  was 
wholly  useless  and  unbeneficial  to  the 
defendants.  It  appeared  that  the  bill 
passed  the  House  of  Commons,  but  was 
thrown  out  of  the  Lords,  the  standing 
Older  committee  having  reported  that 
^  powers  for  the  compulsory  purchase 
of  houses  and  lands  were  contained  in 
the  bill,  and  that  no  application  had 
been  made  to  the  owners,  lessees,  and 
occupiers  of  such  houses  and  lands,  as 
was  required  by  the  standing  orden.'' 
The  Lord  Chief  Justice,  in  his  summing 
up,  referring  to  the  clause  of  the  bill 
which  was  supposed  to  take  such  com- 
pulsoiy  powers,  and  to  the  standing 
order,  intimated  a  strong  opinion,  that, 
inasmuch  as  no  tpecifie  lands  were  in- 
tended to  be  taken,  nor  any  tompuUofy 
power,  the  standing  orders  did  not  apply 
to  the  case :  but  that,  at  all  events,  the 
matter  was  much  too  doubtful  to  war- 
nmt  the  jury  in  finding  that  the  plain- 
tiA  had  been  guilty  of  gross  negligence. 
The  jury  having  found  for  the  plaintifis, 
the  court  refused  to  disturb  their  ver- 
diet,  holding  the  direction  of  the  Lord 
Chief  Justice  to  be  unexceptionable. 
Bulmer  v.  Gilman,  781. 


AWABD. 
I.  EiUargemmt  of  Time, 
After  the  expiration  of  the   time 

VOL.  IV. 


within  which  by  an  order  of  referen<fe 
the  award  was  to  be  made,  an  order  was 
obtained  to  enable  the  arbitrator  to  en- 
large the  time  to  the  2nd  November, 
**  or  such  other  or  ulterior  day  as  the 
arbitrator  should  ultimately  appoint 
and  signify  in  writing  under  his  hand, 
to  be  indorsed  on  the  order  of  reference** 
The  arbitrator  accordingly  enlarged  the 
time  till  the  2nd  November,  and  made 
his  award  on  the  11th  October :— Held, 
that  it  was  not  necessary  to  indorse  such 
enlargement  on  the  order  of  reference. 
Davison  v.  Gauntlett,  220. 

II.  Taxation  of  Coets  on. 
Thecause  and  all  matters  in  dificrence 
between  the  parties  were  referred  upon 
the  usual  terms.  The  arbitrators  made 
their  award  on  the  8th  January,  1841, 
in  favour  of  the  plaintiff,  directing, 
amongst  other  things,  that  the  costs  of 
the  reference  and  award,  to  be  taxed, 
should  be  paid  by  the  defendant.  The 
costs  of  the  suit  and  also  the  costs  of  the 
reference  and  award,  were  included  in 
one  bill,  and  were  taxed  at  989/.,  for 
which  the  Blaster  gave  one  allocatur, 
the  defendant's  attorney  not  objecting 
to  that  course,  but,  on  the  contrary, 
signing  the  bill  in  which  were  ascer- 
tained the  amount  of  deductions  and 
the  balance  due.  Judgment  was  taken 
for  the  debt  and  the  whole  ooete  included 
in  the  allocatur,  and  registered  on  the 
4th  June,  pursuant  to  the  1  &  2  Vict, 
c.  1 10, 8. 10.  The  plaintiff  died  on  the 
8th  November.  On  the  12th  January, 
1842,  his  executor  issued  a  sci.  fii.  to 
revive  the  judgment,  which  was  served 
on  the  13th,  and  to  which  the  defend* 
ant  pleaded  a  false  plea.  On  the  24th 
the  defendant  obtained  a  rule  nisi  to  set 
aside  the  judgment  for  irregularity— the 
alleged  irregularity  being  that  it  impro* 
perly  included  the  eoeti  of  the  reference 
and  afMrd;— Held, that  the  irre§f9UtMi^ 
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was  waiyed  by  the  oondnct  of  the  de* 
fmdant's  attorney  on  the  occasion  of  the 
taxation ;  and  that,  at  all  evente,  the 
defendant  had  pieduded  himself  by  his 
laches  from  the  right  to  comphun  of  it 
Bignally.Gale^570. 


BAIL-BOND. 
Appiieaiim  $0  caned, 
A  motion  to  relieve  a  party  from  the 
consequences  of  an  order  to  hold  him  to 
bail  nnder  the  1  &  2  Vict.  c.  110-hib, 
to  dischaige  him  from  custody,  or  to 
oameti  a  baU-band — ^may  be  made  with- 
out impeaching  either  the  capias  or  the 
order  under  which  it  issues.  Needham 
T.  Bnstowy  773. 


BANKRUPT. 
I.  Ikbtt  proveable, 
1.  One  B.  being  in  custody  on  a  ca.  sa. 
at  the  suit  of  the  phuntififs,  they  agreed 
to  discharge  him,  upon  his  executing  a 
warrant  of  attorney  to  secure  the  pay- 
ment of  the  debt  {276L  12«.)  by  instal- 
mentB^  and  upon  the  defendant's  mgning 
the  following  undertaking: — ** Lane 
and  Others  r.  Bacon.  In  consideration 
of  your  dischaiging  the  defendant  out 
•f  custody  in  this  action^  I  undertake 
that  he  shall  pay  the  debt  due  to  you, 
viz.  276/.  12».,  together  with  interest, 
by  fenr  equal  half-yearly  instalments, 
the  first  instabnent  to  commence  and 
be  made  on  the  17th  May,  18d9."  The 
warrant  of  attorney  was  executed  (to 
the  knowledge  of  the  defendant),  tiie 
undertaking  signed  on  the  17th  Novem- 
ber, 1838,  and  B.  dischaiged  frx>m  cus- 
tody. A  fiat  issued  against  the  defend- 
ant on  the  26th  April,  1889,  under 
which  he  was  duly  declared  a  bank- 
rupt; and  he  obtained  his  certificate  on 
the  6th  Aug^t  following : — ^Held,  that 
the  certificate  was  no  bar  to  an  action 


agdnst  the  bankrupt  for  the  third  in- 
stalment^  due  on  the  17th  May,  1840— 
for  that»  inasmuch  as  B.  continued 
liable  as  the  pluntiflTs  debtor  by  virtue 
of  the  warrant  of  attorney  executed  by 
him  before  his  discliaige,  and  the  de- 
fendant's undertaking  was  given  with 
reference  to  B.'s  liability  and  as  a  col- 
lateral guatanUe  for  the  payment  of  the 
instalment  secured  by  the  warrant  of 
attorney,  and  as  no  instabnent  became 
due  before  the  fiat^  there  wunodebtdme 
firm  the  bankrupt  at  ihedBieotih»£ai 
that  could  have  been  proved  under  it. 
Lane  v.  Buighart,  287« 

2.  The  plaintiff  accepted  two  bills 
drawn  upon  him  by  the  defendant  for 
value:  before  they  arrived  at  maturity, 
the  pluntiff  being  unable  to  meet  them, 
it  was  agreed  that  he  should  accept  other 
two  bills  in  lieu  of  them,  in  consido^- 
tion  of  which  the  defendant  undertook 
to  provide  for  the  first  two,  which  he 
had  negotiated:  the  defendant,  how- 
ever, felled  to  perform  his  engagement, 
and  the  plaintiff  was  ultimately  com- 
pelled to  pay  all  the  bills.  The  two 
first-mentioned  bills  became  due  b^ore, 
but  were  not  taken  up  by  the  plaintiff 
until  q/^AT  the  issuing  of  a  fiat  against 
the  defendant.  In  an  action  agwnst 
the  defendant  for  a  breach  of  the  in- 
demnity : — ^Eeld,  that  the  biUs  consti- 
tuted a  debt  of  the  bankrupt  for  which 
the  plaintiff  was  liable  at  the  time  the 
fiat  issued,  within  the  meaning  of  the 
62nd  section  of  the  6  Geo.  4,  c  16,  and 
consequentiy  that  the  certificate  was  a 
bar.    Filbey  V.  Lawford,  208. 

[Affirmed,  on  error,  in  the  Exchequer 
Chamber,  611.] 

11.  OrdertosubetitvteanewDebt^vnder 
6  €ho.  4,  c.  16|  s.  la 
1.  By  an  order  of  the  Court  of  Re- 
view, under  the  6  Greo.  4,  c.  16,  s.  18, 
for  substituting  a  new  debt  in  lieu 


Bankifypi.  INDEX. 

^of  the  petioning-cieditor^B  debt  upon 
which  afiat  iasued— reciting  that  certain 
persons  had  preferred  a  petition  to  the 
courty  setting  forth,  among  other  mat- 
tersy  ^  that  a  fiat  in  bankruptcy,  bear- 
ing date  the  9th  June,  1837,  was,  on 
the  petition  of  T.  R.,  duly  awarded  and 
issued  against  the   bankrupts^  under 
which  they  were  duly  found  and  de- 
clared bankrupts,  and  that  the  petUum- 
€nhaddidyprtfV9dadebtfmderthefiat^ 
and  were  creditors  of  the  bankrupts,  for 
the  sum  of  1 60/.,  being  the  balance  of  an 
account  for  money  lent  and  advanced  to 
the  bankrupts  by  the  petitioners  on  the 
13th  May,  1837,  and  that  the  same  dd4 
wu  ineurred  by  the  bankrupts  not  ante- 
rior to  the  debt  of  the  said  petitioning-' 
ereditor  under  the  fiat,  and  praying  that 
the  court  would  be  pleased  to  order  and 
allow  the  debt  of  tiie  said  petitioners  to 
be  substituted  for  the  debt  of  T.  R.  in 
the  proceedings  under  the  fiat,  and  that 
It  might  be  proceeded  in  and  deemed 
▼slid,"  &c— it  was  declared  that  the 
dibt  of  T,  R.  upon  whkh  the  adjudica- 
tion of  the  bankruptcy  was  made  toas 
'an  nuuficient  ddi;  and  then  the  order 
proceeded— ^  and,  U  appearing  to  the 
court  that  the  debt  of  the  petitioners^ 
proved  by  them  under  the  said  fiat,  or 
so  much  thereof  as  is  sufficient  to  sup- 
port such  fiat,  w<u  incurred  not  anterior 
to  the  said  debt  of  the  said  T.B^  and  is 
an  existing  and  sufficient  debt  to  sup- 
port the  said  fiat,  the  court  doth  order," 
&c. : — Held,  that  the  order  was  invalid, 
inasmuch  as  it  contained  no  abjudication 
that  the  debt  of  the  petitioners  had  been 
proved  under  the  fiat  at  the  time  thy 
presented  their  petition^  as  required  by 
the  statute.    Brancker  v.  Molyneux, 
753. 

2.  The  order  was  originally  issued 
before  the  commencement  of  the  action ; 
but,  after  two  trials  had  taken  place, 
and  just  on  the  eve  of  a  third,  the  as- 
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signees  procured  it  to  be  amended  by 
more  fiilly  reciting  the  petition  upon 
which  it  proceeded,  the  defendant  hav- 
ing no  notice  of  the  application  for  such 
amendment : — ^Held,  that  the  order  as 
amended  must  be  tkken  to  speak  from 
its  original  date ;  and  that  the  want  of 
notice  to  the  defendant  was  no  ground 
of  objection.    lb. 

III.  Order  and  Disposition, 
Fixtures  are  not  within  the  6  Geo.  4, 
c.l6,s.72.    Pirn  V.  Grazebrook,  665. 

lY.  Certificate. 

1.  Where  money  is  given  to  a  credi- 
tor to  induce  him  to  sign  a  bankrupt's 
certificate,  the  certificate  so  obtained  is 
void.    Sievers  v.  Boswell,  165. 

2.  To  an  action  for  money  had  and 
received  brought  by  a  bankrupt  to  re- 
cover back  money  so  paid  by  him,  the 
defendant  pleaded  that  the  money  had 
been  demanded  by  and  paid  to  the  as- 
signees before  the  commencement  of  the 
action : — Held,  a  sufficient  answer.  lb. 


BASTARD. 
RightofCusto^of. 
The  mother  of  an  ill^timate  child 
between  eleven  and  twelve  years  of  age, 
obtained  a  writ  of  habeas  corpus  to  com- 
pel the  putative  &ther  to  bring  her  be- 
fore the  court.  The  child  bei^g  brought 
up,  the  court  declared  her  entitled  to 
exercise  her  own  discretion  as  to  whi- 
ther she  would  go,  and  would  not  allow 
the  mother  to  take  her  against  her  will. 
In  re  Lloyd,  200. 


BILLS  OF  EXCHANGE. 

I.  Form  of 

«  London  Trades  Joint-Stock  Bank^ 

ing  Company.    Dorking,  Surrey,  24th 

August,  1839.    Six  months  after  date^ 

M  MM  2 
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pay,  miktmi  aeetpiumee,  to  the  order  of 
J.  C.  Fmneia,  Esq^  lOCtf^  valae  ro- 
eeiyed.  (Signed)  For  the  IKieeton^ 
T.  Newham,  Manager.  (Addieased)  To 
the  London  Tiadea  Joint-Stock  Bank- 
iog  Company.  33;  Giaoechnrdi  Street^ 
London  I'^^Held,  that  thb  insfenunoit 
waa  pioperiy  dedarad  on  aa  a  pitnnia- 
soiy  note.    Miller  v.  Thompaony  204^ 

II.  Accqstanee. 
1.  CflnkmdBm. 
In  an  action  against  the  acceptor  of  a 
Inll  of  exchange  accepted  **  payable  at 
Measn.  W.  &  Co.'s,  hankers,  London," 
the  count  alleged  the  acceptance  in  the 
precise  wordsy  and  a  presentment  at  the 
place  mentioned: — ^Held,  no  vaziancey 
though  such  acceptance  is,  by  the  i  & 
2  Greo.  4^  c.  78y  a  general,  and  not  a 
qualified  acceptance.  Bl^e  y.  Bow- 
,617. 


2.  OfFartMgn  BiU  ly  Ltiter. 
One  M.,  a  merchant  at  Stockholm, 
on  the  21st  August,  1840,  drew  upon 
the  defendants,  his  correspondents  in 
London,  (amongst  others),  a  bill  for 
226/.  at  eighteen  days'  date,  payable  to 
the  plaintiff.  The  defendants,  not  be- 
ing in  funds,  declined  to  accept  this 
bill.  On  the  11th  September,  the  bill 
was  presented  for  payment,  and  refused. 
On  the  Idth,  M.,  the  dnwer,  died  in- 
soWent.  On  the  16th,  the  defendants, 
in  ignorance  of  the  death  or  insolvency 
of  M.,  wrote  to  him  as  foUo  ws :— ^  Re- 
specting your  drafts  on  us,  we  have  to 
advise  that  we  have  paid  and  are  pre^ 
pared  to  pay  the  following*'— enume- 
rating several  bills,  including  the  one  in 
question :  and  in  a  postscript  they  wrote 
— ^^We  have  just  been  infbnned  that 
the  holders  of  the  bill  above  for  226/. 
had  returned  it  to  you.  This  they  had 
no  right  to  do,  as  we  have  already  ex- 
phuned  to  you  they  were  bound  to  keep 
it  till  the  following  post-day.   The  said 


bUl,  we  are  almost  sore,  was  presented 
agam  on  Saturday  last ;  therefore  we 
cannot  conceive  how  it  can  have  been 
sent  back  before  this  day.  You  ought 
to  require  proof  that  this  bill  has  been 
retumed  by  Friday's  mail,  otherwise 
the  chaxges  made  thereon  cannot  be  de- 
manded of  you :" — ^Held,  that  the  above 
letter  constituted  a  valid  acceptance  of 
the  bill,  there  being  nothing  in  the 
postscript  to  destroy  the  efiect  of  the 
fanasst  part  of  the  letter.  Billing  ▼. 
Devaax,176. 

lU.  2)mMofDrwring. 
A  declaration  by  indonees  agunst  the 
accepton  of  a  bill  of  exchange  stated 
that  certain  penons  using  the  style  and 
farm  of  D.  &  W.,  on  &C.,  at  Rio  de 
Janeiro,  made  thnr  bill  of  exchange  in 
writing  and  directed  the  same  to  the 
defendants,  and  thereby  required  the 
defendants  to  pay  to  the  order  of  a  oer- 
tidn  person  therein  named  and  described 
as  A.  y.  B.,  900^  rixty  days  after  the 
Bight  thereof,  that  the  defendants  had 
sight  of  the  bill  and  then  accepted  the 
same,  and  that  the  said  person  so  named 
and  described  in  the  bill  as  A-Y.B.  then 
indorsed  it  by  and  in  the  name  of  A.  V . 
B.  to  the  plaintiffs.  The  defendanta 
pleaded  that  the  said  D.  &  W.  did  not 
make  the  sud  bill  of  exchange  in  the 
declaration  mentioned,  in  manner  and 
form  as  therein  alleged.  The  plaintiffs 
replied  that  tiie  defisndants  ought  not 
to  be  allowed  to  plead  or  say  that  the 
said  D.  &  W.  did  not  make  the  bill, 
because  they  said,  that,  at  tiie  time 
when  the  defendants  accepted  the  bill, 
it  puiported  to  have  been  made  and 
drawn  by  the  said  D.  &  W.,  and  to  have 
been  signed  by  them  as  the  drawen 
thereof ;  and  that  they  the  plaintiffs,  at 
the  time  when  the  bill  was  so  indorsed 
to  them  as  in  the  count  alleged,  had  no 
notice  or  knowledge  thAt  the  I^U  had 
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not  bean  made  by  the  aaid  D.  &  W.^ 
and  then,  and  before  the  bill  became 
dne,  gare  value  for  the  same  upon  the 
foith  and  credit  of  the  defendants'  ac- 
ceptance thereof— concluding  by  rely- 
ing on  the  estoppd  >— Held,  that  the 
plea  was  bad,  it  not  being  competent  to 
the  defendants,  after  having  accredited 
die  bill  by  their  acceptance,  to  deny 
that  it  was  drawn  by  the  persons  who 
upon  the  face  of  it  purported  to  be  the 
drawers — that  it  was  competent  to  the 
plaintifis  to  reply  this  ^  way  of  utcp- 
pel— sad  that  the  replication  was  sof- 
ficient  in  point  of  form,  Sanderson  v. 
Collman,63& 

rV.  AU^naian  after  NegcHaiUm. 

To  an  action  against  the  maker  of  a 
promiasoiy-note,  the  defendant  pleaded 
that  the  note  was  given  by  him  to  the 
plainti£P  in  substitution  for  a  bill  of  ex- 
change, which  bill  had  been  indorsed  by 
the  defendant  for  the  accommodation  of 
a  third  person,  by  whom  it  had,  with- 
out the  knowledge  or  aaaent  of  the  de- 
fendant, been  altered  in  its  date,  after 
its  indorsement  by  the  defendant  and 
before  it  came  to  the  hands  of  the  plain- 
tiff;  that  the  defimdant  was  ignorant  of 
such  alteration  having  been  made  until 
after  the  making  of  the  promissory- 
note  ;  and  that  he  gave  the  note  upon 
no  other  consideration,  and  in  the  mis- 
taken belief  that  he  was  liable  to  the 
plaintiff  on  the  bill : — Held,  on  motion 
for  judgment  non  obstante  veredicto, 
that  this  plea  afforded  a  good  defence  to 
the  action,  and  that  it  was  not  necessary 
that  it  should  have  gone  on  to  allege 
that  the  defendant  had  not  the  means  of 
hnowUdge  of  the  foot  therein  all^d  at 
the  time  he  so  made  the  note.  Bell  v. 
Gardiner,  621. 

V.  AeeommadaHtm  Bill  negotiated  after 
due. 
To  an  action  by  an  indorsee  against 


the  acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded,  that  he  accepted  the 
bill  for  the  accommodation  of  the  drawer 
and  without  consideration,  and  that  the 
bill  was  indorsed  to  the  plaintiff  iwo 
yean  afUr  it  became  due : — ^Held,  on 
special  demurrer,  that  this  plea  afforded 
no  answer  to  the  action.  Sturtevant  v. 
Forde,  608. 

VI.  Debt  against  the  Mater  of  a  Pro- 
missory-Note. 
To  debt  on  a  joint  and  several  pro- 
missory-note by  the  payee  against  one 
of  the  makers,  the  defendant  pleaded, 
in  substance,  that  he  signed  the  note  as 
surety  only  for  a  debt  due  to  the  plain- 
tiff from  one  G.  W.,  and  that  he  never 
had  any  value  or  conuderation  for  the 
note :  the  plaintiff  replied  that  the  de- 
fondant  had  value  and  comdderation  for 
the  note : — Held,  on  demurrer,  that  the 
plea  disclosed  nothing  to  prevent  the 
plaintiff  from  maintaining  debt.  Sison 
V.  ELidman,  429. 

And  see  Loan  Societies. 


CA.  SA. 
Amendment  ofBetum — See  Costs,  I. 


CAPIAS  UTLAGATUM. 
See  Habeas  Corpus,  II. 


CAPTAIN'S  COOK. 
See  RoTAL  Navy. 


CARRIAGE. 
Bespansihiliiy  of  Hirer—See  Tres- 
pass, II. 

CASE. 
I.  For  Jfi^ligence. 
In  case  against  a  railway  company 
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for  80  careleslyy  negligently,  and  im- 
properly (by  their  servants)  managing 
and  directing  an  engine  on  their  rail- 
way, that  a  stack  of  beans  standing  on 
a  field  adjoining,  belonging  to  the  plain- 
tiff, was  destroyed  by  fire  emitted  from 
the  engine,  the  facts  ware  stated  for  the 
opinion  of  the  court  nnder  the  statute, 
who  were  to  direct  a  verdict  for  the 
plaintiff,  or  a  nonsuit,  as  they  should 
think  fit.  The  case  stated,  amongst 
other  fiicts,  that  the  engines  and  boilers 
used  upon  the  railway  (under  the  au- 
thority of  an  act  of  parliament)  were 
such  as  were  usually  employed  on  rail- 
ways for  the  purpose  of  propelling  the 
trains  and  carriages  thereon  ;  and  that 
the  engine  from  which  the  sparks  flew 
which  set  fire  to  the  plaintiff 's  stack, 
was  at  the  time  used  in  the  ordinary 
manner  and  for  the  purposes  authorized 
by  the  act  of  parliament : — Held,  that, 
though  the  facts  stated  were  not  suffi- 
cient to  justify  the  court  in  inferring 
negligence,  there  was  not  such  an  entire 
absence  of  evidence  of  negligence  as  to 
enable  them  to  direct  a  nonsuit.  Al- 
dridge  v.  The  Great  Western  Railway 
Co.,  156. 

II.  For  I^jwy  to  Reversion, 
In  case  by  a  reversioner  for  an  injury 
to  his  reversionary  interest,  the  declara- 
tion stated  that  certun  rooms,  parcel  of 
a  dwelling-house,  and  certain  furniture 
&c.  of  the  plaintiff,  were  in  the  posses- 
sion and  occupation  of  one  S.,  as  tenant, 
who  held  the  same,  and  the  use  of  a  cer- 
tain staircase  and  landings  thereto  be- 
longing, as  monthly  tenant ;  and  that 
the  defendant  broke  and  entered  the 
rooms,  made  a  noise  and  disturbance 
therein,  and  tore  down  and  prostrated 
the  ceiling  over  the  landing  of  the  stair- 
case, and  the  roof  over  the  same,  tore 
down  certain  chimnies,  broke  and  de- 
molished certain  windows  of  and  be- 


longing to  the  rooms,  and  seized  and 
converted  the  furniture.  Plea — as  ta 
the  supposed  grievances  so  fiir  as  the 
same  related  to  and  were  occasioned  by 
the  breaking  and  entering  the  rooms, 
and  making  the  said  noise  and  disturb- 
ance therein,  and  tearing  down  and  pros- 
trating the  sud  ceiling  and  roo^  and 
tearing  down  the  said  chimnies,  and 
breaking  and  demolishing  the  windows 
— that  certain  persons,  being  seised  in 
fee  of  the  dwelling-house  and  rooms, 
demised  the  same  to  one  H.,  who  whilst 
he  was  so  possessed  of  the  dwelling- 
house,  &c.,  was  also  possessed  of  certain 
goods,  chattels,  and  furniture  therein ; 
that  H.  asfflgned  the  same  furniture  &c. 
to  the  defendants  and  one  N.  upon  trust 
to  sell  the  same,  in  a  certain  event,  for 
the  benefit  of  H.'s  creditors ;  that,  that 
event  having  taking  place,  and  the  de- 
fendants and  N.  being  desirous  of  selling 
the  goods,  and  the  tenant  refu^ng  to 
allow  them  to  enter  for  the  purpose  of 
seizing  and  taking  them  away,  the  de- 
fendants ^'  did  break  and  enter  into  and 
upon  the  said  rooms  and  apartments, 
and  into  and  upon  the  said  staircase  and 
landing,  and  made  a  little  noise  and 
disturbance  therein,  and  did,  to  a  little 
and  necessary  degree,  tear  down  and 
prostrate  the  ceiling  over  the  said  stair- 
case and  landing,  and  the  roof  over  the 
same,  and  tear  down  the  said  chimnies^ 
and  break  and  demolish  the  said  win- 
dows, and  seize  and  take  the  goods, 
doing  and  using  no  more  damage  or 
violence  than  was  necessary  in  that  be- 
half for  the  purpose  of  seizing  and  tak- 
ing away  the  said  goods,**  &c. :— Held, 
on  demurrer,  that  the  plea  was  bad,  in- 
asmuch as  it  confessed  more  than  it 
avoided.    Foulkes  v.  Scarfe,  713, 

III.  Fwr  Malicious  Arrmt. 
Proof  of  Wammt. 
In  an  action  on  the  case  for  maltci- 
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ouflly  and  without  reasonable  or  proba- 
ble cause  obtainiDg  a  judge's  order  to 
bold  the  plaintiff  to  bail,  and,  without 
leaeonable  or  probable  cause  for  believ- 
ing and  not  believing  that  the  plaintiff 
was  about  to  quit  England,  suing  out  a 
capias,  and  wrongfully  and  maliciously 
eautmg  the  plauUif  $o  be  arrested  under 
and  by  virtue  of  sttchwriif  and  to  be  there- 
upon imprisoned,  &c.,  the  evidence  was, 
that  the  defendants  obtained  a  judge's 
order,  and  caused  a  capias  to  be  issued 
thereupon — that  the  plaintiff  was  after- 
wards found  in  the  custody  of  the  sheriff 
— ^that  one  of  the  defendants,  being  ui-> 
formed  (in  the  presence  of  the  other) 
that  the  plaintiff  was  in  custody  at  their 
tmty  observed  that  they  had  got  him 
ficut,  and  meant  to  keep  him — that  an 
application  by  the  plaintiff  to  a  judge 
at  chambers  for  his  discharge  from  cus- 
tody was  opposed  by  the  defendants-- 
and  that,  on  the  order  for  his  discharge 
as  to  that  writ  being  left  with  the  officer 
in  whose  custody  he  was,  he  was  re* 
leased : — Held,  that  this  was  sufficient 
to  sustiun  the  action,  without  proof  of 
any  warrant*    Petrie  v.  Lamont,  335. 

CERTIFICATE. 
See  Bankbuft,  IV. — Costs,  V. 

COMMISSIONERS. 
Under  3^4  WiU.  4»  c.  74. 
Both  the  commissioners  taking  an  ac- 
knowledgment under  the  3  &  4  Will.  4, 
e.  74,  must  be  persons  appointed  for  the 
same  county  or  district.  In  re  Web* 
8ter,6d6. 

COMMON. 
See  Inclosubs  Act. 

CONSIDERATION. 
FaUure  or  lUegdli^  of-^See  Mokbt 

HAD  AND  RBCBIVED. 


CONSOLIDATION. 
See  Practice,  VI.— Replevik  Bond. 


CONTRACT. 

See  AoREEMENT^— Sale— Tbover. 

COSTS. 
I.  Of  Motums  and  EuUi. 
A  rule  nisi  having  been  obtained  by 
the  sheriff  to  amend  a  clerical  error  in  a 
return  to  a  writ  of  ca.  sa.,  the  court  re- 
fused to  allow  the  plaintiff  the  costs  of 
opposing  it.    Cassidy  v.  Steuart,  187* 

11.  Of  Particulars  of  Demand. 
The  defendant  obtained  a  judge's 
order  for  the  delivery  by  the  plaintiff^ 
at  his  own  expense,  of  particulars  of  his 
demand,  pursuant  to  the  6th  rule  of 
Trinity  Term,  1  Will.  4:  the  order 
went  onto  direct  that  the  plaintiff  should 
pay  the  costs  of  and  occasioned  by  the 
application  :— Held,  that  the  award  of 
costs  was  no  excess  of  authority.  Cle- 
ment V.  Weaver,  229. 

II.  Where  (me  of  three  Defendants  iA* 

tains  a  Verdict. 
Three  defendants  jointly  defended  an 
action  of  trespass,  appearing  by  the  same 
attorney  and  the  same  counsel:  one 
was  acquitted,  and  the  other  two  found 
guilty :— Held,  that  the  acquitted  de- 
fendant was  (in  the  absence  of  special 
circumstances)  entitled  to  a  third  part 
of  the  costs  of  the  joint  defence ;  and 
that  such  third  part  might  be  deducted 
on  taxation  from  the  plaintiff's  costs 
against  the  other  two  defendants.  Nor* 
man  v.  Climenson,  736. 

IV.  In  Debt  on  a  Judgmeni,  under  43 
Oeo.  3,  e.  46,  s.  4. 

In  debt  upon  a  judgment,  the  defen- 
dant pleaded  nul  Uel  record,  and,  a  day 
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being  gireiiy  the  pleinti^  haying  ob- 
tained judgment^  mored  for  costs  under 
the  43  Geo.  3,  c.  46,  s.  4 :— The  court 
granted  only  a  rule  nisi  in  the  first  in- 
stance.   Fraser  y.  Moses,  749. 

Y.  CerHficaUvnder Qi^^  Vict.  e.  2^9,2. 
A  certificate  under  the  3  &  4  Vict, 
c.  24,  s.  2,  ought  to  be  the  simple  result 
of  the  impression  of  the  presiding  judge 
upon  the  fiuts  proved,  uninfluenced  by 
any  extraneous  matter,  or  any  exprea- 
sion  of  understanding  on  the  part  of  the 
jury  that  the  yerdict  would  carry  costs. 
Pryme  y.  Brown,  739. 

YI.  TaxaiUmitfn 
1.  In  case  for  negligence  on  a  ysluation 
between  outgoing  and  incoming  tenant, 
tiie  Master,  in  taxing  the  costs,  disal- 
lowed the  expenses  of  witnesses  going 
to  the  premises  for  the  purpose  of  quali- 
fying themselyes  to  giye  evidence:— 
Held,  that  such  expenses  were  properly 
disallowed.    May  y.  Selby,  727. 

2.  An  action  had  been  brought  by  an 
attorney  to  recover  the  amount  of  cer- 
tain bills  of  costs,  including  costs  incur- 
red on  an  appeal  to  the  House  of  Lords. 
The  usual  order  having  been  obtained 
on  the  part  of  the  defendant  for  taxa- 
tion, that  portion  of  the  bills  which  re- 
lated to  business  done  in  the  House  of 
Lords  was  reforred  to  the  proper  taxing 
officer  of  the  House :— Held,  that,  a$ 
hettoem  the  pariisSf  the  plaintiff  was  in 
the  first  instance  bound  to  pay  the  fees 
necessary  for  obtiuning  the  certificate  of 
that  officer.    Becke  v.  Gattell,  246. 

3.  The  cause  and  all  matters  in  differ- 
ence between  the  parties  were  referred 
upon  the  usual  terms.  The  arbitrators 
made  their  award  on  the  8th  January, 
1841,  in  favour  of  the  plaintiff,  direct- 
ing, amongst  other  things,  that  the  costs 
of  the  reference  and  award,  to  be  taxed, 
diould  be  paid  by  the  defendant.    The 


costs  of  the  suit  and  alao  the  costs  of  this 
reference  and  award,  we?e  induded  in 
one  bill,  and  were  taxed  at  933L,  for 
which  the  Master  gave  one  alloeatar, 
the  defendant's  attorney  not  objecting 
to  that  course,  but,  on  the  oontiaiy, 
signing  the  bill  in  which  were  ascap- 
tained  the  amount  of  deductions  and  the 
balance  due.  Judgment  was  taken  for 
the  debt  and  the  takoie  oorts  included  in 
the  allocatur,  and  registered  on  the  4tli 
June,  pursuant  to  the  1  &  2  Vict.  c. 
110,  s.  19.  The  pkuntiff  died  on  the 
8th  November.  On  the  12th  Jannary, 
1842,  his  executor  issued  a  scL  fiu  to  re- 
vive the  judgment,  which  was  served  on 
the  13th,  and  to  which  the  defendant 
pleaded  a  fidse  plea.  On  the  24th  the 
defendant  obtained  a  rule  nisi  to  aet 
aside  the  judgment  for  inegularity— 
the  alleged  irregularity  being  that  it 
improperly  included  tht  eosCr  of  the  r^ 
ferenee  amd  award:  —  Held,  thai  the 
irregularis  was  waived  by  the  oonduet 
of  the  defendant's  attorney  on  the  occ^ 
don  of  the  taxation ;  and  that,  at  all 
events,  the  defendant  had  precluded  him- 
self by  his  laches  from  the  right  to  com- 
plain of  it.    Bignall  v.  Gale,  670. 


COUNTY  COURT. 
Jurisdiction  of. 
1.  A  declaration  in  the  county  court 
stated  that  the  defendant  was  summoned 
to  answer  the  plaintifis  in  an  action  of 
debt,  without  mentioning  the  sum  de- 
manded ;  and  then  proceeded  to  state 
that  the  defendant,  on  &c.,  at  &a, 
within  the  jurisdiction  of  the  court, 
was  indebted  to  the  plaintifis  in  the 
sum  of  1/.  19f.  6d.  for  goods  then  and 
there  sold  and  delivered,  and  in  the  sum 
of  1^  199.  6i.  for  money  found  due  on 
an  account  then  and  there  stated — 
**  which  said  dteeral  smne  were  to  be 
respectively  paid  by  the  defendant  to 
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th%  pUitttiffii  on  nquest ;  whflieby  and 
by  reason  of  the  non-payment  thereof^ 
an  action  hathaccnicd  to  the  plamtifib  to 
demand  and  have  of  and  from  the  defend- 
ant the  aaid  $everal  maw  reepectirely 
amonnting  to  the  enm  of  IL  10f.  9d,; 
yet  the  defendant  hath  not  paid  the  taid 
wm  oioM  demanded^  or  any  part  there- 
of;  to  the  damage  of  the  plainti£Bi  of 
1/.  Idt.  6^. .' "— Held»  that  this  deda- 
lation  difldoeed  ademand  exceeding  4Qf .» 
and  consequently  that  the  county  conii 
had  no  jorisdiction ;  and  that  resort 
eoold  not  be  had  to  the  bill  of  particu- 
lars (which  upon  a  writ  of  ialse  judg- 
ment was  returned  as  part  of  the  record) 
to  shew  that  the  demand  was  in  reality 
below  40».    Dempster  y,  Pumell,  30. 

2.  Upon  a  plea  to  the  jurisdiction  in 
the  county  court,  that  court  gare  judg- 
ment for  the  defendant^  woardin^  him 
pmU  : — ^This  oourty  upon  a  writ  of  false 
judgment,  set  aside  that  judgment— 
pfononncing  the  same  judgment  which 
the  court  below  ought  to  have  pro- 
nounced, Tia*  that  the  defendant  go 
thereof  in  the  said  court  without  day. 
lb. 

DAMAGES. 
UfUt^uidated'See  Wbit  of  Tbuli^  I. 

DEBT. 
Whete  wtamiaimahle. 
To  debt  on  a  joint  and  seyeral  pro- 
misBory-note  by  the  payee  against  one 
of  the  makers^  the  defimdant  pleaded  in 
substance  that  he  signed  the  note  as 
surety  only  for  a  debt  due  to  the  plain- 
tiff from  one  G.  W.,  and  that  he  nerer 
bad  any  value  or  consideration  for  the 
note :  the  pluntiff  replied  that  the  de- 
fendant had  value  and  consideration  for 
the  note : — Qeld,  on  demurrer,  that  the 
plea  disclosed  nothing  to  prevent  the 
plaintiff  from  maintaining  Ml.  Sison 
V.  Kidman,  429. 


DECREE. 
InJSqttH^f  tmder  1  ^2  Via.  c.  110, f.  18. 
A  writ  of  execution  cannot  issue  out 
of  this  court  upon  a  decree  or  order  of 
a  court  of  equity  under  the  1  &  2  Vict, 
c.  110,  8. 18.   In  re  John  Stanford,  23. 

DESCENT. 
See  Devibb. 


DETINUE. 
TViable  hefare  the  Sheriff  under  S  Sf  4 
WiU.  4,  c.  42,  $.  17. 
Detinue,  where  the  value  of  the  chat- 
tel sought  to  be  recovered,  and  indorsed 
on  the  writ  of  summons,  is  under  20/., 
is  triable  by  the  sheriff  under  the  3  &  4 
Wm.  4,  c.  42,  s.  17.  Walker  V.  Need- 
ham,  222. 


DEVISE. 
Interest  <^J>emsee* 
One  C.  P.  by  his  will  devised  certain 
premises  to  the  infimt  daughter  of  his 
mster,  in  fee:  the  infant  devisee  died 
before  entry  and  before  obtaining  any 
actual  seisin  or  possession : — ^Held,  that 
she  had  such  a  seisin  in  law  of  the  pre- 
mises devised  as  to  enable  her  heir  to 
take  them  from  her  by  descent.  Doe  d. 
Parker  v.  Thomas,  449. 

DISTRINGAS. 
Entering  Appearance  on. 
The  court  allowed  an  appearance  to 
be  entered  for  the  defendant,  upon  a 
return  of  nulla  bona  onfy,  and  an  affida- 
vit of  personal  service  of  the  distringas 
on  the  defendant.  Ward  v.  Kirkman, 
720. 

EJECTMENT. 
1.  Title  of  Declaration, 
The  court  granted  a  rule  for  judg- 
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ment  agaiiiBt  the  casual  ejector^  though 
the  declaration  was  not  intituled  in  any 
court — the  notice  requiring  the  tenant 
to  appear  in  the  Common  Bench.  Doe 
d.  Gibeon  y.  Roe,  434. 

II.  Service  o/Dedaraiian  andNcHce, 

1.  An  affidavit  merely  showing  a  ser- 
yice  of  the  declaration  and  notice  upon 
a  person  who  was  found  upon  the  pre- 
mises and  who  «ofi  he  was  the  agent  of 
the  tenant  (who  had  gone  abroad),  and 
that  a  copy  was  affixed  on  the  premises, 
was  held  insufficient  to  found  a  motion 
for  judgment  against  the  casual  ejec- 
tor.   Doe  d.  Nottage  ▼.  Roe,  706. 

2.  Where  the  tenant  is  an  attorney, 
the  usual  explanation  on  the  service  of 
a  declaration  and  notice  in  ejectment 
may  be  dispensed  with.  Doe  d.  The 
Duke  of  Portland  v.  Roe,  22. 


ERROR  BOOKS. 

Detivery  of. 
Upon  a  writ  of  false  judgment,  where 
all  the  error  books  have  been  delivered 
by  one  party,  the  court  (by  analogy  to 
the  rule  in  other  cases)  will  not  permit 
the  opposite  party  to  be  heard  until  he 
has  paid  for  those  which  ought  to  have 
been  furnished  by  him.  Dempster  v. 
Pumell,  30. 

ESTATE. 
See  Devise. 


ESTOPPEL. 
Estoppel  in  Paii—pleadahh. 
A  declaration  by  indorsees  against 
the  acceptors  of  a  bill  of  exchange  sta- 
ted that  certain  persons  udng  the  style 
and  firm  of  D.  &  W.,  on  &c.  at  Rio  de 
Janeiro,  made  their  bill  of  exchange  in 
writing  and  directed  the  same  to  the 


defendants^  and  thereby  required  thi^ 
defendants  to  pay  to  the  order  of  a  cer- 
tain person  therein  named  and  described 
as  A.  y.  B.,  600^  sixty  days  after  the 
sight  thereoi^  that  the  deftjidants  had 
sight  of  the  bill  and  then  accepted  the 
same,  and  that  the  said  penon  so  named 
and  described  in  the  bill  as  A.  V.  B. 
then  indorsed  it  by  and  in  the  name  of 
A.  y.  B.  to  the  plaintiffs.    The  defen- 
dants pleaded  that  the  said  D.  &  W. 
did  not  make  the  said  bill  of  exchange 
in  the  declaration  mentioned,  in  manner 
and  form  as  therein  alleged.  The  plain- 
tiffs replied  that  the  defendants  ought 
not  to  be  allowed  to  plead  or  say  that 
the  said  D.  &  W.  did  not  make  the  bill, 
because  they  said,  that  at  the  time  when 
the  defendants  accepted  the  bill,  it  pur- 
ported to  have  been  made  and  drawn  by 
the  sfud  D.  &  W.,  and  to  have  beea 
signed  by  them  as  the  drawers  thereof  %. 
and  that  they  the  plaintiffs,  at  the  time 
when  the  bill  viras  so  indorsed  to  them 
as  in  the  count  alleged,  had  no  notice  or 
knowledge  that  the  bill  had  not  been 
made  by  the  said  D.  &  W.,  and  then, 
and  before  the  bill  became  due,  gave 
value  for  the  same  upon  the  faith  and 
credit  of  the   defendants'  acceptance 
thereof— concluding  by  relying  on  the 
estoppel : — ^Held  that  the  plea  was  bad, 
it  not  being  competent  to  the  defend- 
ants, after  having  accredited  the  bill 
by  tiieir  acceptance,  to  deny  that  it  was 
drawn  by  the  persons  who  upon  the  &ce 
of  it  purported  to  be  the  drawers — that 
it  was  competent  to  the  plaintiffs  to 
reply   this   ly  toqy   of  estoppel— ildA 
that  the  replication  was  sufficient  in 
point  of  form.    Sanderson  v.  Collman^ 


EVIDENCE. 
I.  To  explain  written  ConiraeL. 
The    following   memorandum    wtm 
made  between  the  plaintiff  and  de^ 
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fendant,  and  signed  with  thdr  respec- 
tive initiiils  :—'<  Diet,  of  Practice.  80/. 
per  annum  for  fire  yean,  commencing 
Michaelmas,  1828 :  80/.  per  annum  for 
the  rest  of  Mr.  Lee's  life,  if  he  survive 
the  five  years ;  payable  in  either  case 
quarterly;  the  first  payment  Michael- 
masy  1828 :  Mr.  Lee  to  separate  the  Prac- 
tices, K.  B.  and  C.  P. :"— Held,  that  parol 
evidence  was  admissible  to  explain  this 
document.    Sweet  v.  Lee,  77. 

II.  ExammationM  in  Bankmpti^, 
In  trespass  by  assignees  of  a  bank- 
rupt for  seizing  a  ship  and  rudder,  the 
plaintifiB,  in  order  to  prove  the  taking, 
produced  an  examination  of  the  defend- 
ant before  the  commissioners  under  the 
fiat,  in  which  the  £act  was  admitted.  In 
this  examination  was  set  out  an  agree- 
ment between  the  bankrupt  and  the  de- 
fendant, under  which  the  latter  claimed 
to  be  entitled  to  the  possession  of  the 
ship : — Held,  that  this  agreement  could 
not  be  rejected,  though  not  otherwise 
proved,  and  though  it  was  produced  be- 
fore the  commissioners  on  the  cross-ex- 
amination of  the  defendant  by  his  own 
attorney.  Goes  v.  Quinton,  471. 

III.  Fraud  and  Cmn, 
To  a  count  in  debt  on  a  promissory- 
note,  the  defendant  pleaded  that  the 
note  was  obtained  from  him  by  the 
plaintifiv  and  others  in  collusion  with 
them,  by  fraud,  covin,  and  misrepresen- 
tation, wherefore  the  note  was  void  in 
law :— Held,  that  this  plea  was  not  sus- 
tained by  evidence  that  the  note  was 
given  by  the  defendant  and  another,  as 
sureties,  for  a  sum  advanced  to  a  third 
person  by  the  plaintifis,  who  fidsely 
held  themselves  out  to  the  world  as 
a  society  formed  and  acting  under 
certain  rules  and  regulations.  Green  v. 
Gosden,  13. 


EXECUTION. 

On  a  Decree  or  Order  in  EqwHy  under 

liltf  1  4  2  Viet.  e.  110,  s.  IQ—See 

Dbcrse. 


FALSE  JUDGMENT. 
See  CouMTT  Court— Error  Books. 


FIXTURES. 
Not  within  the  6  Geo.  4,  c.  18,  s.  72. 
Pim  V.  Grazebrook,  586. 


FOREIGN  JUDGMENT. 
Ideniity  of  Causes  ofAoim, 

The  first  count  of  the  declaratioD 
stated  that  it  was  agreed  between  the 
plaintiff  (then  residing  in  London)  and 
the  defendant  (then  residing  at  Koenigs- 
betg,  in  Prussia),  that  the  plaintiff 
should  purchase  of  the  defendant,  and 
that  the  defendant  should  sell  and  de- 
liver to  the  plaintiff,  for  the  purpose  of 
being  shipped  and  conveyed  to  London^ 
a  certain  quantity  of  tares,  at  a  given 
price,  fr«e  on  board,  and  of  a  certain 
quality  and  description;  that  the  plain- 
tiff paid  for  the  tares  pursuant  to  the 
contract;  and  that,  although  the  de- 
fendant afterwards,  in  part  performance 
of  the  agreement,  shipped  at  Koeniga- 
beig  certain  tares  for  the  plaintiff,  and 
although  the  tares  so  shipped  after- 
wards arrived  in  London,  yet  the  de- 
fendant, disregarding  his  promise,  did 
not  ship  the  said  tares  free  on  board, 
nor  of  Uie  quality  and  description  con- 
tracted for ;  whereby  the  plaintiff  had 
sustained  certain  special  damage. 

The  second  count  stated,  that,  in  con- 
sideration that  the  plaintiff  had  agreed 
to  become  the  purchaser  of  the  tares  in 
the  first  count  mentioned,  the  defend- 
ant promised  the  plaintiff  that  he  would 
superintend  the  shipping  thereof,  and 
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would  use  evny  reasonable  and  proper 
precaution  in  seeing  that  the  same  were 
propeily  shipped  and  stowed ;  and  al- 
iased for  breach,  that  the  tares  were, 
with  the  priyity  and  at  the  instance  of 
the  defendant,  shipped  and  stowed  in 
a  careiessy  negligent^  improvident,  nn- 
usual,  and  nnmeichantlike  manner,  by 
means  whereof  they  became  heated  and 
destroyed. 

To  these  oonnts,  the  defendant  plead- 
ed, amongst  other  things*  that  he  was 
resident  at  Koenigsberg,  in  Pmssia, 
within  the  ligeance  of  the  King  of 
Prossia,  and  within  the  jurisdiction  of 
a  certun  court  of  judicature  called  the 
Royal  Pnusian  Court  of  Commerce 
and  Admiralty  of  Kcsnigsbeig,  and, 
whilst  he  was  so  resident^  and  befove 
the  oommenoement  of  this  action,  ih» 
plaintiff  impleaded  the  defendant  in  the 
said  court  of  judicature^  ^fer  not  per- 
feming  the  very  same  identical  pro- 
mises, and  each  and  eveiy  of  them,  as 
were  in  the  first  and  second  counts  of 
the  dedication  in  this  action  mentioiied, 
and  for  the  damages  alleged  to  have 
bean  sustained  by  him  the  plaintiff 
thereby,"  the  same  court  having  juris- 
diction in  the  premises;  that  such  pro- 
ceedings were  thereupon  had  that  after- 
wards a  judgment  or  decree  was  pro- 
nounced by  the  said  court,  whereby  it 
was  adjudged  and  dedaied  that  the 
plaintiff  had  no  cause  of  action  against 
the  defendant  in  respect  of  the  damages 
alleged  to  have  been  sustained  by  the 
plaintiff  through  the  non-performance 
of  the  said  promises,  &c.  Replication, 
that  no  such  judgment  or  decree,  final 
and  conclusive  between  the  parties  to 
the  suit  in  that  plea  mentioned,  in  man- 
ner and  form  as  therein  alleged,  ever 
was  pronounced  by  the  said  court  of 
judicature  in  that  plea  also  men- 
tioned. 

In  support  of  the  plea,  the  defendant 


produced  a  tmnslation  of  the  ju^^nieni 
or  decree  therein  mentioned,  whidi  ap- 
peared to  be  «  judgmoit  pronounced  in 
a  suit  instituted  by  the  plaintiff  in  the 
Court  of  Commerce  at  Kosnigeberg, 
wherein  he  sought  to  rmsoistr  hmtk  tke 
momnjf  he  had  paH  and  to  rwemd  tke 
contract;  and  it  also  appeared  that  the 
judgment  proceeded,  not  upon  the  me- 
rits, but  on  the  ground  of  prescrip- 
tion:— 

Held,  that  this  judgment  did  not  sus- 
tain the  plea,  inasmuch  as  it  did  not 
appear  to  be,  as  allied  in  the  plea,  a 
judgment  upon  the  same  causes  of  ac- 
tion as  those  here  declared  on.  Callan- 
der V.  Dittrich,  682. 

FRAUD  AND  COVIN. 
Pica  o/—ece  Loam  Socistibs. 


FRAUDS,  STATUTE  OF. 

See  Statutb  of  Frauds. 

FRAUDULENT  ASSIGNMENT. 

Under  1^2  Viet.  c.  110,  e.  59. 

See  Insolvent  Debtor. 

GUARANTIE. 
See  BANKRurr,  I. 

HABEAS  CORPUS. 

I.  To  bring  up  an  iUegiHmaU  Ckild^ 

M0  Bastard. 

II.  By  Prieoner  tn  Ckutodg  under  a 
CapioM  Utlagatum, 
A  defendant  in  custody  of  the  sheriff 
on  a  capias  uUagatum  is  entitied  to  a 
writ  of  habeas  corpus  in  order  to  his 
being  committed  to  the  prison  of  the 
court.    In  re  Robert  Sutherland^  600. 

HIGHWAY  RATE. 

See  Replsvin. 
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HORSE-RACING. 
1«  In  an  action  upon  the  following 
memonndnniy  duly  signed  by  tlie  re- 
speetiTe  parties— **  Eyans  and  Pratt. 
T.  Holyoake,  Esq.,  umpire*  F.  Pratt 
bete  T.  Erane  1001.  to  26/.,  p.p.,  Mr. 
Ryley'e  brown  mare  (late  hie  property) 
beats  T.  Evans's  mare  Matilda  fntr 
mfUet  aerm$  a  conmOry.  Id  s.  each.  To 
oome  off  the  Ist  of  March,  1841.  2%^ 
mmpMa  deeiiim  to  be  JkuU:** — Held, 
that  eridenoe  was  admissible  to  shew, 
tiiat  in  sporting  phraseology  **  across  a 
eonntry"  means  over  all  obetmctions^ 
and  prohibits  the  rider  fnim  anuling 
himself  of  an  open  gate.  Evans  v. 
Pnitt»d78. 

2.  Held,  also,  that  it  was  not  com- 
petent to  either  party  to  dispute  the  de- 
dsion  of  the  umpire,  whom  they  had 
constituted  judge  of  the  law  and  the 
&ct.    lb. 

3.  A  steeple-chase  for  50/.  or  upwards 
u  a  lawful  race  within  the  18  Geo.  2, 
c  34^  s.  11,  notwithstanding  the  repeal 
by  the  3  &  4  Vict,  c  5,  of  the  provi- 
sions as  to  horse-racing  in  the  13  Geo.  2, 
c.19.    lb. 

4.  A  party  who  enters  and  runs  in  a 
race  an  unqualified  horse,  is  not  enti- 
tled to  recover  back  the  subscription 
paid  by  him,  as  upon  a  fiulure  of  con- 
sideration.   Goldsmith  v.  Martin,  620. 


ILLEGITIMATE  CHILD. 
^Basvabd. 


INCLOSURE  ACT. 
IVial  of  lumt  wndi&r. 
1.  Under  an  indosuTB  act,  the  plain- 
tiff preferred  a  claim  before  the  commis- 
sioner in  respect  of  certain  copyhold  and 
freehold  rights,  and  also  a  claim  <'  for 
and  in  right  of  the  whole  of  the  above 
freehold  estate,  and  of  all  the  freehold 


which  formerly  belonged  to  the  manor 
farm,  a  aeparaU  right  of  fdedmg  end 
folding  an  unUmited  mmber  of  sheep 
exclusively  to  his  own  use,  called  the 
manorflock,  having  and  exercising  equal 
rights  of  pasturage  in  eveiy  respect  with 
the  town  flock,  over,  in,  and  upon  all 
the  open  fields  and  commons  of  R., 
and  which  had  been  the  custom  from 
time  immemorial.**  This  latter  branch 
of  the  claim  being  objected  to,  and  the 
plaintiff  being  dissatisfied  with  the  de- 
termination of  the  commissioner,  an 
issue  was  settled  by  one  of  the  Masters 
in  the  terms  of  that  claim.  At  the 
trial  the  judge  (with  the  assent  of  both 
parties)  directed  the  issue  to  be  found 
for  the  defendant,  reserving  leave  to 
enter  the  verdict  for  the  plaintiff,  in 
case,  the  right  being  found  by  the  jury 
to  be  that  the  plaintiff  had  a  right  of 
common  of  pasture  for  sheep  UvatU  and 
eouehani  on  the  land  noim  occupied  ly  him 
(about  one-third  of  that  which  origin- 
ally composed  the  manor  faim),  the 
judge  ought  to  have  directed  the  verdict 
to  be  found  for  the  plaintiff ;  or,  in  case 
the  court  should  think,  that,  under  the 
circumstances,  he  ought  to  have  di- 
rected a  verdict  for  the  plaintiff  under 
the  rules  of  Hilary  Term,  4  Will.  4,  V., 
ss.  4,  5,  0: — Held,  that  the  verdict  was 
properly  found  for  the  defendant,  and 
that  the  roles  in  question  did  not  apply 
to  such  a  case.    Ivatt  v.  Mann,  342. 

2.  And  the  court  refused  to  permit 
the  issue  to  be  amended  and  re->tried. 
lb. 

INDEMNITY. 
Ccniraetof, 
The  pliuntiff  accepted  two  bills  drawn 
upon  him  by  the  defendant  for  value : 
before  they  arrived  at  maturity,  the 
plaintiff  bmng  unable  to  meet  them,  it 
was  agreed  that  he  should  accept  other 
two  bills  in  lieu  of  them,  in  oonsidera- 
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tion  of  which  the  defendant  undertook 
to  piOTide  for  the  first  two,  which  he 
had  n^fotiated:  the  defendant,  how- 
ever, fiuled  to  perform  hia  engagement, 
and  the  plaintiff  was  ultimately  com- 
pelled to  pay  aU  the  hiUs.  The  two 
first-mentioned  bills  became  due  before, 
but  were  not  taken  up  by  the  plaintiff 
untH  €^Ur  the  issuing  of  a  fiat  against 
the  defendant.  In  an  action  against  the 
defendant  for  a  breach  of  the  indem- 
nity:— Held,  that  the  bills  constituted 
a  debt  of  the  bankrupt  for  which  the 
plaintiff  was  liable  at  the  time  the  fiat 
iamied,  within  the  meaning  of  the  62nd 
section  of  the  6  Geo.  4,  c.  16,  and  con- 
sequently that  the  certificate  was  a  bar. 
Filbey  ▼.  Lawford,  208. 

[Affirmed,  on  error,  in  the  Exche- 
quer Chamber,  611.] 


INFERIOR  JURISDICTION. 
See  County  Court. 


INSOLVENT  DEBTOR. 
Fo/tmlofy  Aeeignment. 

1.  Where  a  person  in  insolvent  cir- 
cumstances^ either  after  his  imprison- 
ment or  within  three  months  before  his 
imprisonment,  assigns  over  his  property 
in  trust  for  the  creditors  who  should 
execute  the  deed,  the  assignment,  if 
made  without  new  consideration  or  any 
application  by  creditors,  b  fraudulent 
and  void  as  agunst  his  assignees,  under 
the  1  &  2  Vict.  c.  110,  s.  59.  Thomp- 
son T.  Jackson,  234. 

2.  A  trader,  being  in  insolvent  cir- 
cumstances, convened  a  meeting  of  his 
creditois,  and  afterwards  sent  instruc- 
tions to  an  attorney  to  prepare  a  deed 
of  assignment  of  his  effects  to  the  plun- 
tiff,  in  trust  for  such  of  his  creditors  as 
should  execute  the  deed.  The  deed 
contained   a    clau9e  .authorizing   the 


trustee  to  cany  on  the  trade  for  the 
benefit  of  the  creditors.  Then  wad  no 
new  consideration  for  this  deed,  nor  did 
it  appear  that  it  was  executed  by  the 
insolvent  under  any  pressure,  or  at  the 
suggestion  of  any  creditor.  Under  this 
deed  the  trustee  took  possession  of  the 
shop  (the  insolvent  and  his  fiunily  con- 
tinuing to  reside  in  the  house,  and  not 
being  disturbed  in  the  possession  of  the 
household  furniture  and  effects),  and 
carried  on  the  business,  eendinff  m  poods 
from  time  to  time.  The  insolvent  went 
to  prison  a  month  after  the  execution  of 
the  deed,  and  subsequently  obtained  his 
dischaige  under  the  insolvent  debtors 
act,  the  defendants  being  appointed 
assignees.  In  trespass  by  the  trustee 
against  the  defendants  for  breaking  and 
entering  the  shop,  and  eeiHng  and  sell-' 
ing  kii  goode: — ^Held,that  the  assign- 
ment was  voluntary  within  the  1  &  2 
Vict.  c.  110,  8. 59,  and  therefore  con- 
ferred upon  the  plaintiff  no  title  in  re- 
spect of  which  he  could  maintain  tres- 
pass for  breaking  and  entering  the  shop ; 
but  that  the  action  was  maintainable  in 
respect  of  the  seirure  amd  sale  of  tke 
pUMtU^s  goode.    lb. 


INTERPLEADER. 
/«sti0  under  1  4-  2  Will.  4,  e.  68. 
Where  a  rule  for  a  new  trial  upon  an 
issue  under  the  interpleader  act  is  made 
absolute  on  payment  of  costs  by  the 
defendant,  the  latter  is  bound  to  draw 
up  the  rule  promptly.  Chase  t.  Goble, 
817. 

IRREGULARITY. 
See  AwABD,  II.— Practicb. 


JUDGES'  ORDERS. 
1.  Where  a  judge's  order  has  been 
made  a  rule  of  court,  any  motion  to 


Juatket  nftlit  Peaee. 


INDEX. 


Landhrdand  TmuuU. 


on 


impeach  it  should  be  addxeased  to  the 
nUe^  and  not  to  the  order,  Clement  ▼. 
Wearer,  229. 

2.  Where  a  defendant  has  obtained 
an  order  to  set  aside  a  judgment,  on 
pc^fmmt  of  eoitSy  the  court  will  not  re- 
lieve him  firom  the  condition ;  nor  is  he 
at  liberty,  after  service,  to  abandon  the 
order,  and  apply  to  the  court.  Giraud 
v.  Austen,  750, 


JURY. 

Ride  for  a  Special  Jwry-^Bee  Special 

Ju&T. 


JUSTICES  OF  THE  PEACE. 
Jurisdidion  of. 

In  replevin  for  seizing  the  plaintiff's 
goods,  the  defendant  pleaded  in  justifi- 
cation, that,  after  the  passing  of  the 
6&Q  Will.  4,  c.  50  (the  general  high- 
way act),  two  justices  made  their  war- 
rant [setting  it  out],  addressed  to  the 
surveyors  of  the  highways  of  H.  and 
to  the  constable  of  H.,  reciting  that 
M.,  an  occupier  of  lands  in  H.,  was 
duly  rated  to  the  repair  of  the  highways 
of  tiie  parish  in  a  certain  sum  therein 
mentioned,  which  had  been  demanded 
and  refused,  and  that  he  had  been  sum- 
moned and  had  not  appeared,  and 
therefore  the  warrant  had  commanded 
ihem  to  levy  the  amount  by  distress 
and  sale.  The  plea  then  averred,  that 
the  defendant  was  constable  of  H.,  that 
certain  persons  mentioned  in  the  war- 
rant were  surveyors  of  the  highways, 
and  that  M.,  in  the  warrant  named,  was 
the  plaintiff,  and  so  justified  under  the 
warrant  aa  acting  in  aid  and  assistance 
of  the  surveyors :— Held,  on  general 
demurrer,  that  the  plea  was  neither  in 
form  nor  in  substance  a  plea  under  the 
statute ;  nor  was  it  a  good  plea  at  com- 
mon law,  inasmuch  as  it  did  not  shew 


that  the  justices  had  jurisdiction  over 
the  subject-matter  upon  which  the 
warrant  was  granted.  Morrell  v.  Mar- 
tin, dOO. 

LACHES. 
See  AwABD—pRAcncs. 


LANDLORD  AND  TENANT. 
I.  Ooniraei  of  Tenafu^. 

1.  The  defendant  held  premises  of 
the  plaintiff  under  a  void  agreement 
for  a  term  of  five  years  and  a  half 
from  Michaelmas,  1823:  before  the 
expiration  of  the  five  years  and  a  half, 
the  parties  entered  into  a  negotiation  for 
a  further  lease  for  seven,  fourteen,  or 
twenty-one  years,  at  an  increased  rent, 
in  consideration  of  the  plaintiff's  laying 
out  money  in  improvements :  no  lease 
was  ever  executed,  but  the  defendant 
continued  in  the  occupation  of  the  pre- 
mises, paying  the  increased  rent  from 
Michaelmas,  1828,  down  to  the  year 
1835: — Held,  that  a  notice  given  at 
Lady  Day  to  quit  at  Michaelmas  (the 
period  at  which  the  tenancy  originally 
commenced)  was  a  valid  notice.  Berrey 
V.  Lindley,  61. 

2.  By  an  agreement  bearing  date  the 
31st  August,  1838,  W.  agreed  to  let  and 
R.  to  take  certain  premises  at  a  certain 
yearly  rent  payable  quarterly,  ^' to  corn* 
mence  from  the  29th  September  next, 
and  the  first  quarter's  rent  to  become 
due  and  payable  on  the  25th  December 
next,"  &c ;  and  at  the  end  of  the 
agreement  was  the  following  provision 
— "  W.  agrees  to  take  the  fixtures  again 
at  the  expiration  of  R.'s  tenancy,  and  to 
allow  the  price  at  which  they  may  be 
valued,  provided  they  are  as  in  good 
condition  then  as  they  now  are :  and 
Mrs.  R.  agrees  to  leave  the  premises  in 
the  same  state  as  they  now  are:"— . 
Held,  that,  under  this  agreement,  th& 
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temmcy  commenced  on  the  29th  Sep- 
tember, and  that  it  was  properly  de- 
scribed in  the  decUiation  as  an  agree- 
ment to  leare  the  premises  at  the  expi- 
ration of  the  tenancy  in  the  same  state 
as  ihey  were  in  tatke  eommmcemefU  of 
the  tenant,  and  not  ai  the  date  of  the 
agreemetU.    White  r.  Nicholson,  707. 

II.  LanMard's  Tide. 
Payment  of  rent  to,  or  even  an  ex- 
press agreement  with,  one  who  claims 
to  be  landlord,  does  not  pvedude  the 
tenant  from  afterwards  shewing  that 
the  party  claiming  had  no  title,  and  that 
the  payment  or  other  acknowledgment 
was  induced  by  misrepresentation  or 
m^e  under  mistake — ^the  tenant  not 
having  been  originally  let  into  posses- 
sion by  the  claimant.  Claridge  v. 
M'KenBie,796. 


LETTERS  PATENT. 
See  Patknt. 


LOAN  SOCIETIES. 

1 .  To  a  count  in  debt  on  a  promissory 
note,  the  defendant  pleaded  that  the 
note  was  obtained  from  him  by  the 
plaintiflfs  and  others  in  collusion  with 
them,  by  fraud,  covin,  and  misrepresen- 
tation, wherefore  the  note  was  void  in 
law : — ^Held,  that  this  plea  was  not  sus- 
tained by  evidence  that  the  note  was 
given  by  the  defendant  and  another,  as 
Boreties,  for  a  sum  advanced  to  a  third 
person  by  the  plaintiflfs,  who  falsely 
held  themselves  out  to  the  world  as  a 
society  formed  and  acting  under  certain 
rules  and  regulations.  Green  v.  Goeden, 
13. 

2.  A  promissory  note  was  given  to 
two  individuals  by  name,  to  secure  an 
advance  to  the  maker  out  of  the  funds 
of  a  loan  society  not  inrolled  pursuant 


to  the  5  &  6  Will.  4,  c.  28 :— Held, 
that,  in  suing  upon  the  note,  it  was  not 
necessary  to  join  all  the  memben  of  the 
society.    Bawden  v.  Howell,  881. 


MASTER  AND  SERVANT. 
See  Tbbpass,  IL 


"MEANS  OF  KNOWLEDGE." 
See  Bills  of  Exchakox,  IY» 


MEMORANDA. 
See  PnoMonoirs. 


MERITS. 
AJfdamt  of-See  New  Trial,  I. 


MISDIRECTION. 
See  PATBsrr,  I.,  2— Tithes. 


MONEY  HAD  AND  RECEIVED. 
I.  OnFaUmreofCkmrideraHoeu 

1.  A  party  who  enters  and  runs  in  a 
race  an  unqualified  horse,  is  not  entitled 
to  recover  back  the  subscription  pud  by 
him,  as  upon  a  flulure  of  eonndemtion. 
Goldsmith  v.  Martin,  620. 

2.  The  following  memoiandum  was 
made  between  the  plaintiff  and  defend- 
ant, and  agned  with  their  respective  ini* 
tials :—''  Diet,  of  Practice.  80/.  per 
annum  for  five  yean,  commencing  Mi* 
chaelmas,  1828 :  80/.  per  annum  for  the 
rest  of  Mr.  Lee^s  life,  if  he  survive  thefive 
years;  payable  in  either  case  quarterly; 
the  first  payment  Michaelmas,  1828: 
Mr.  Lee  to  separate  the  Practices,  EL  B. 
and  C.  P. :"— Held,  that  parol  evidence 
was  admiasible  to  eMfpMn  the  doeament ; 
but  that,  inasmudi  as  it  i^peared  to  bt 
a  memorandum  of  a  contract  that 
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not  to  be  performed  within  a  year,  and 
no  i5onmderation  waa  stated  on  the  fiice 
of  ity  it  came  within  the  4th  section  of 
the  statute  of  frands,  and  was  therefore 
not  capable  of  being  enforced  by  action. 
Sweet  V.  Lee,  77. 

The  plaintiff  having  paid  the  annuity 
for  scTeral  years  under  this  memoran- 
dum : — ^Heldy  that  he  could  not  (upon 
the  defendant's  setting  up  the  above 
objection  to  its  legality)  recover  back 
the  money  as  upon  a  failure  of  consi- 
deration. Ih, 

II.  Paid  &n  am  Illegal  Ctmsideraiim. 
To  an  action  for  money  had  and  re- 
ceived brought  by  a  bankrupt  to  recover 
back  money  pud  by  him  to  a  creditor 
to  induce  hhn  to  rign  his  certificate, 
the  defendant  pleaded  that  the  money 
had  been  demanded  by  and  paid  to  the 
assignees  before  the  commencement  of 
the  action  : — ^Held,  a  sufficient  answer. 
Sievers  v.  Boswell,  166. 


NAVY. 
See  Royal  Navt. 


NEGLIGENCE. 
See  Attobket,  V. — Case,  I. 

NEW  TRIAL. 
I.  Ne^ect  of  AUomey  to  inOruet 
CounseL 
On  the  2nd  November  notice  of  trial 
at  the  first  sitting  in  the  term  was  deli- 
vered to  the  managing  clerk  of  the  de- 
fendant's attomies :  the  clerk  read  it  as 
a  notice  for  the  sittings  after  term.  On 
the  6th,  the  defendant  was  personally 
informed  that  the  cause  would  be  tried 
in  the  next  week:  and  on  the  10th  the 
defendant's  attomies  were  served  with 
a  notice  to  produce.    Neither  counsel 
nor  attorney  appearing  on  the  sitting 


day,  the  12th,  the  cause  was  tried  as  an 
undefended  cause,  and  a  verdict  found 
for  the  plaintiff: — ^The  court  refused  to 
grant  a  new  trial  on  payment  of  costs, 
upon  an  affidavit  by  the  derk  stating 
his  misapprehension  of  the  notice  of 
trial,  and  that  the  defendant  had  been 
advised  by  counsel  that  he  the  deftndant 
had  a  good  defence  to  the  action  on  the 
meritSy  and  which  the  deponent  verily  60- 
lieved  to  be  true.    Nash  v.  Swinbum, 


II.  Cf  Issue  under  Interpleader  Act. 

Where  a  rule  for  a  new  trial  upon  an 
issue  under  the  interpleader  act  is  made 
absolute  on  payment  of  costs  by  the  de- . 
fendant,  the  latter  is  bound  to  draw  up 
the  rule  promptly.  Chase  v.  Goble,  317* 

III.  Where  Cause  tried  before  the 
Sheriff. 

On  a  motion  for  a  new  trials  where 
the  cause  has  been  tried  before  the 
sheriff,  the  party  who  shews  cause  must 
be  prepared  with  an  office  copy  not  only 
of  the  affidavit  or  affidavits  upon  which 
the  rule  was  obtained,  but  also  of  the 
sheriff's  notes  annexed  thereto.  Wal- 
ker V.  Needham,  222. 


NONSUIT. 

Judgment  as  in  Case  of—See  Pbactice, 

XL 


NOTICE. 
Cf  Dedaration^See  Practicb,  IV. 


NULLA  BONA. 

Return  of— See  Distringas — Shbbitf, 

III. 


ORDER. 
See  Dbcbbb. 
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CfDemmdSee  Practice^  III. 

Cf  Se^^See  Pragticb,  V. 


PATENT. 
I.  InfrinffemetU, 
In  aa  action  upon  the  case  for  the  in- 
fringement of  a  patent  for  **a  new  or 
improved  process  or  manu&cture  of  silk 
and  silk  in  combination  with  certain 
other  fibrous  substances,  the  declara- 
tion, setting  out  the  letters  patent,  al- 
leged that  the  defendant,  after  the  mak- 
ing of  the  said  letters  patent,  and  with- 
in the  term  of  years  therein  mentioned, 
and  ^thin  that  part  of  the  United 
Kingdom  called  England,  unlawfully 
and  without  the  license  or  consent  and 
i^gainst  the  will  of  the  plaintiffs,  made^ 
immI,  emdpui  mpraeUce  the  said  inven- 
tion:— Held,  that  this  was  supported 
by  evidence  that  the  defendant  gave  an 
order  in  England  for  the  making  of  the 
artide  by  the  plaintlfia'  process,  and 
that  the  order  was  executed  and  the 
goods  received  by  the  defendant  in  Eng^ 
land.    Gibson  v.  Brand,  844. 

II.  Chiuiruetum  of  Spee^GOtiom. 
1.  The  plaintiff  obtained  a  patent  for 
'*an  invention  of  improvements  in 
cards,  for  carding  wool,  cotton,  silk, 
and  other  fibrous  substances,  and  for 
raising  the  pile  of  woollen  and  other 
cloths."  In  his  specification,  he  stated 
liis  invention  to  consist  in  *'  the  appli- 
cation and  adaptation  of  caoutchouc  or 
India  rubber  as  a  substitute  for  the  fil- 
lets or  sheets  of  leather  that  were  com- 
monly used  in  the  construction  of  ordi- 
naiy  cards,  and  thus  giving  a  superior 
elasticity  and  durability  to  cards ;"  and, 
in  describing  the  mode  of  preparing  the 
article,  stated,  that  « the  regularity  of 
distance  and  uniformity  of  the  dents  or 
te«th  of  the  cards  ^ere  found  to  be  bet- 


ter pieserved  by  a  piece  of  linen  com- 
monly called  brown  holland,  or  other 
the  like  doth,  well  glazed,  and  cemented 
on  to  the  back  of  the  caoutchouc  or  In- 
dia rubber ;"  that  the  cloth  so  placed 
rendered  the  action  of  the  dents  or  teeth 
less  uncertain  in  tiieir  elastic  move- 
ments ;  that  ^  the  doth  so  cemented  to 
the  India  rubber  or  caoutchouc  was  to. 
be  affixed  to  the  cylinder  or  board  of 
the  ordinary  carding  engine  by  nails, 
but)  if  it  was  to  be  affixed  by  cement^ 
ing  (which  he  recommended  as  the  best 
mode  of  applying  the  cards),  then  it 
was  desirable  to  remove  the  doth;" 
and  he  then  proceeded  to  ahew  the  or^ 
dinaiy  mode  of  pricking  or  pierciiig 
holes  for  the  reception  of  the  dents  or 
teeth,  the  mode  of  cutting  the  India 
rubber,  &c. 

The  defendants  sofasequentiy  obtained 
a  patent  also  for  ^  an  improvement  or 
improvements  in  cards  for  carding  va- 
rious fibrous  substances,  part  of  which 
improvements  may  be  used  as  a  substi- 
tute for  leather ;"  and  in  their  spedfi- 
cation  they  stated  their  invention  to 
confflst  in  the  manu&cturs  of  a  new 
material  or  substance  for  recdving  the 
wire  teeth — ^which  they  described  to  be 
a  woven  &bric  of  a  pecuHar  construc- 
tion, soft  and  porous,  saturated  with  a 
solution  of  India  rubber  by  being  re- 
peatedly passed  through  it,  and  tiien 
dried  and  submitted  to  pressure;  the 
object  being  to  obtain  a  fabric  extremdy 
dastic  in  the  direction  of  its  thickness, 
so  as  to  impart  elasticity  to  the  wire 
teeth  when  set  therein. 

In  an  action  for  an  alleged  inlnBge- 
ment  by  the  defendants  of  the  plaintiff's 
patent,  by  the  manuiiacture  and  sale  of 
the  article  so  described  in  their  q^ecifi- 
cation,  the  defendants  pleaded — first, 
not  guilty — secondly,  that  the  plaintiff 
was  nU  ike  true  and  firA  wveiUor — 
thirdly,  that  the  aUe^ 
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not  at  the  time  of  making  the  patent 
inew  08  to  ike  pMie  tue  and  exorcise 
tkereof  in  England— fourthly  (setting 
Oilt  the  specification)^  that  certain  cards, 
that  18  to  say,  sheet  cards  and  top  cards, 
were,  hefore  and  at  the  time  of  granting 
the  letters  patent,  cards  for  carding  cot- 
lion  and  other  fibrons  substances,  within 
&e  meaning  of  the  letters  patent  and 
specification,  and  during  all  that  time 
were  ordinary  cards  within  such  mean- 
mg,  and  in  general  and  known  use; 
and  that  the  said  invention  was  and  is 
mJUted  and  useless /or  the  purpose  of  the 
oonstnktion  ef  sheet  cards  (tnd  top  cards, 
or  either  of  them,  as  daimed  and  de- 
scribed in  and  by  the  letters  patent  and 
^ecification;  wherefore  that  the  said 
letters  patent  were  void — ^fifthly,  that 
tke  plamHffdid  not  in  and  hy  his  specific 
eatkn  **  so  set  out  as  aforesaid,"  parti" 
cularly  describe  and  ascertain  the  nature 
of  the  inventiouy  and  in  what  manner 
the  same  was  to  be  performed.  Issue 
having  been  joined  upon  these  pleas,  or 
upon  the  replications  thereto,  and  the 
jury,  aft^  hearing  a  considerable  body 
of  eridence  on  both  sides,  having  found 
for  the  plaintiflP  upon  all  the  issues — 
The  Court  refused  to  disturb  the  ver- 
dict: And — 

Held,  that  the  specification  as  set  out 
in  the  introductory  part  of  the  fourth 
plea  was  not  upon  the  record  so  as  to 
warrant  a  motion  in  arrest  of  judgment 
fbunded  on  a  supposed  insufficiency  of 
the  invention  therein  described  to  form 
the  Bubject-nmtter  of  a  patent : 

And  that  the  invention  was  described 
in  the  specification  with  sufficient  par- 
ticularity.   Walton  T.  Potter,  91. 

2.  At  the  trial,  the  judge  having  sum- 
med up  the  evidence,  and  left  to  the 
jury  the  several  questions  of  fact  raised 
upon  the  record,  was  requested  on  the 
paft  of  the  defendants  to  put  to  them 
the  following  questions— first,  **  whe- 


ther tlie  mode  adopted  by  the  defend- 
ants of  saturating  the  cloth  with  dis* 
solved  India  rubber,  was  not  known  to 
and  practised  by  one  Hancock  before 
the  diEite  of  the  plaintiff's  patent" — 
secondly,  '^  whether  or  not,  if  the  dents 
or  teeth  were  fixed  in  the  fillet  [mean- 
ing, the  sheet  of  India  rubber]  and  then 
cemented  to  the  cylinder,  without  any 
linen  at  the  back,  it  would  answer  the 
purpose  of  a  sheet  card :" — Held,  that 
his  refusal  to  comply  with  this  request 
was  no  misdirection.    lb. 

3.  In  an  action  upon  the  case  for  the 
infringement  of  a  patent  for  "  a  new  or 
improved  process  or  manufacture  of  silk 
and  mlk  in  combination  with  certain 
other  fibrous  substances,"  the  second 
plea  stated  that  the  plaintiffs  were  not 
the  true  and  first  inventors  of  the  al- 
leged new  or  improved  process  or  ma- 
nufacture &c. ;  and  the  third,  that  the 
alleged  invention  was  not  new.  By 
their  specification,  the  plaintiffs  de- 
clared the  nature  of  their  alleged  in- 
vention to  consist  of  eight  several  and 
distinct  parts  and  processes,  the  sixth 
being  **  the  application  of  their  improved 
process  to  the  throstle  machine  on  the 
principle  of  the  long  ratch,  for  the  new 
and  useful  purpose  of  spinning  silk 
waste,"  and  the  seventh,  "  certain  im- 
provements effected  by  them  in  the  throstle 
machine^  by  which  its  utility  in  spin- 
ning silk  waste  was  greatly  augment- 
ed." After  describing  the  old  process 
of  converting  silk-waste  into  yam,  the 
specification  proceeded  to  describe  the 
novel  process  by  which  the  plaintiffs 
produced  their  new  or  improved  ma- 
nufiusture;  and,  referring  to  certain 
drawings,  continued — ^'  the  annexed 
drawings  for  the  most  part  represent 
the  well-known  spinning  frame  called 
a  throstle,  on  the  principle  of  the  long 
ratch,  as  employed  in  the  spinning  of 
fiax ;  which  machine,  eombinedwith  the 
N  N  N  2 
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f f^prMMMMlf  100  have  appHed  to  d,  we 
apply  to  the  new  and  luefiil  purpose  of 
■pinning  silk-waste  of  long  fibres,  in 
combination  with  flax  or  wool:"  and 
the  specification  condnded  thus — ^  We 
desire  it  to  be  nnderstood  that  we  dis- 
claim those  parts  of  the  process  or  sie- 
ekam$m  which  were  or  may  have  been 
previous  to  the  granting  of  our  patent 
well  known  or  in  use  for  the  same  pur- 
poses ;  but  we  restrict  our  claims  to  the 
eight  several  heads  of  invention  men- 
tioned in  the  early  part  of  this  specifi- 
cation, all  of  which  we  believe  to  be 
new  and  of  great  public  utiHty:" — 
Held,  that  this  was  a  daim  either  of  a . 
new  invention,  or  a  new  combination 
of  parts  of  the  throstle  machine ;  and, 
the  jury  having  found  *^  that  the  inven- 
tion was  not  neWy  but  an  improved  pro- 
eeitr,  not  a  new  eomUnoHam"  that  the 
defendant  was  entiUed  to  the  verdict 
upon  these  issues.  Gibson  v.  Brand,  844. 

III.  Pleading  several  MaUers. 
In  an  action  for  the  infringement  of 
a  patent  for  improvements  in  cards,  the 
eourt  refused  to  allow  the  defendants 
to  plead — ^that  the  article  in  respect  of 
which  the  patent  was  granted  was  gene- 
rally known  previously,  and  that  the 
alleged  improvements  were  not  an  in- 
vention in  respect  of  which  a  patent 
could  lawfully  be  granted — and  a  simi- 
lar plea  as  to  part  of  the  alleged  inven- 
tion— ^in  addition  to  a  plea  that  the 
invention  was  not  a  new  manufacture 
within  the  meaning  of  the  statute  21 
Jac  1,  0.  3.    Walton  v.  Bateman,  d97. 

IV.  Arrett  of  Judgment. 
In  an  action  upon  the  case  for  the  in- 
fringement of  a  patent  for  **  a  new  or 
improved  process  or  manufSactuie  of  silk 
and  silk  in  combination  with  certain 
other  fibrous  substances,"  the  fifth  plea, 
after  setting  out  the  specification,  al- 


leged that  the  plaintifis  did  not  within 
flix  calendar  months  next  and  immedi- 
ately after  the  date  of  the  letters  patent, 
inrol  in  Chancery  any  instrument  in 
writing,  under  the  hand  and  seal  of  the 
plaintifis  or  either  of  them,  particulariy 
describing  and  ascertaining  the  nature 
of  the  invention,  and  in  what  manner 
the  same  was  to  be  performed,  other 
than  and  except  the  instrument  in  that 
plea  mentioned  and  set  forth;  and  then 
proceeded  to  all^  that  that  inatiumoit 
did  not  particularly  describe  and  ascer- 
tain the  nature  of  the  supposed  inven- 
tion and  in  what  manner  the  same  was 
to  be  performed.  Issue  being  joined 
upon  this  aU^ation,  and  found  for  the 
plaintifis : — Held,  that  it  was  not  com- 
petent to  the  defendant  to  move  in  ar- 
rest of  judgment,  on  the  ground  that 
the  specification  so  set  out  was  insuffi- 
cient in  law.  Gibson  v.  Brand,  844. 


PAUPER. 
A  plaintiff  may  be  admitted  to  sue  in 
form&  pauperis  pendente  lite.    Brunt 
V.  Wardle,  18& 


PAVING  ACTS. 
(Jonatruetion  of 
By  certain  local  acts  relating  to  the 
paving,  watching,  lighting,  and  im- 
proving the  streets^  &C.,  in  the  parish 
of  St.  Pancras,  the  comnus^ners  were 
empowered  to  make  one  or  more  rate  or 
rates  for  the  purpose  of  paving,  repair- 
ing, deanung,  lighting,  and  watdung, 
upon  all  houses,  &c.,  within  the  limits 
of  the  acts ;  and  also  one  or  more  rate 
or  rates  for  the  purpose  of  forming, 
making,  inclosing,  plantii^,  ornament- 
ing, and  embellishing  the  centres  or 
areas  of  the  squares  in  the  same  pariah, 
to  be  laid  and  asBeased  on  the  houses  and 
buildings  to  be  erected  and  built  and 
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encompass  the  said  squares.  By  tbe 
general  Metropolis  paving  act,  57  Greo.S, 
c.  xxix,  s.  24,  it  is  enacted  that  it  shall 
be  lawful  for  the  persons  who  under  any 
local  act  are  empowered  to  make  rates 
for  paTtng,  &c.,  either  separately  or 
jointly  with  other  purposes,  to  make 
any  such  rates  as  shall  be  necessary  for 
paving  &c.  pursuant  to  the  direction  of 
the  local  acts  and  of  that  act,  and  for 
the  payment  of  Jdebts,  &c.,  either  sepa- 
rately or  jointly  for  other  purposes,  as 
to  such  persons  shall  seem  reasonable, 
and  such  rates,  and  all  rates  and  assess- 
ments made  with  respect  to  paving, 
either  separately  or  jointly  with  any 
other  purpose,  by  virtue  of  any  local 
act  or  that  act,  shall  be  laid  upon  every 
person  who  shall  inhabit  &c.  any  mes- 
suage &c.  within  any  of  the  streets 
within  the  district : — Held,  that  a  joint 
rate  professing  to  be  made  by  the  local 
commimoners  **  for  the  purposes  of  the 
same  acts,"  was  bad,  inasmuch  as  one 
of  those  purposes  (the  embellishing  &c. 
of  squares)  was  applicable  only  to  a 
particular  class  of  persons  distinct  from 
the  general  body  of  the  inhabitants. 
Douglas  V.  Chalk,  260. 


PLEADING. 
I.  Assumpsit* 
To  an  action  against  the  maker  of  a 
promissory-note,  the  defendant  pleaded 
that  the  note  was  given  by  him  to  the 
plaintiff  in  substitution  for  a  bill  of 
exchange,  which  bill  had  been  indorsed 
by  the  defendant  for  the  accommodation 
of  a  third  person,  by  whom  it  had, 
without  the  knowledge  or  assent  of  the 
defendant,  been  altered  in  its  date,  after 
its  indorsement  by  the  defendant  and 
before  it  came  to  the  hands  of  the  plain- 
tiff; that  the  defendant  was  ignorant 
of  such  alteration  having  been  made 
until  after  the  making  of  the  promis- 
sory-note ;  and  that  he  gave  the  note 


upon  no  other  consideration,  and  in^the 
mistaken  belief  that  he  was  liable  to 
the  plaintiff  on  the  bill : — Held,  on 
motion  for  judgment  non  obstante  vere- 
dicto, that  this  plea  afforded  a  good  de- 
fence to  the  action,  and  that  it  was  not 
necessary  that  it  should  have  gone  on 
to  allege  that  the  defendant  had  not  the 
means  of  knowledge  of  the  fact  therein 
alleged  at  the  time  he  so  made  the  note. 
Bell  V.  Grardiner,  621. 

Duplicity  and  Negative  Pregnant^* 
In  assumpsit  by  one  of  the  public  offi- 
cers of  a  banking  co-partnershipagainst 
the  defendant  as  the  acceptor  of  certain 
bills  of  exchange,  &c.,  the  defendant 
pleaded,  that,  by  an  indenture  made  by 
and  between  the  defendant  of  the  first 
part,  one  May  (therein  described  to  be 
the  manager  of  the  co-partnership)  and 
one  W.  B.  of  the  second  part,  and  the 
persons  whose  names  and  seals  were 
thereunto  subscribed  and  affixed  (cre- 
ditors of  the  defendant)  of  the  Uiird 
part,  the  defendant  assigned  all  hb  ef- 
fects to  May  and  W.  B.,  in  trust  for  the 
creditors ;  in  consideration  whereof  the 
several  creditors  released  their  respec- 
tive debts.  The  plea  then  averred,  thai 
May^  so  being  such  manager  as  afore- 
said, executed  the  eaid  indenture  as  such 
manager  as  aforeeaidfor  and  an  behalf 
of  the  said  co-partnership^  and  dufy  au- 
thorized in  that  behalf,  and  u^ieh  execu- 
tion  thereof  hy  May  as  such  manager 
aforesaid  had  been  since  duly  ratified, 
confirm^  aeinawledged,  and  acted  upaii 
by  the  eo-partnership,  with  the  know- 
ledge, assent,  and  concurrence  of  the 
several  parties  to  the  indenture.  The 
pluntiff  replied  that  May  did  net  execute 
the  indenture  as  such  manager  for  and 
on  behalf  of  the  co-partnership^  nor  was 
he  at  any  time  authorized  in  that  behalf, 
modo  et  form& : — Held,  on  special  de- 
murrer, that  the  several  allegations  that 
were  traversed  by  the  replication  tended 
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only  to  one  single  defSmce ;  and  there- 
fore the  replication  was  not  obnoxious 
to  tlie  charge  of  either  duplicity  or  ne- 
gative pr^;nancy ;  and  that  it  properly 
took  issue  upon  the  only  material  alle- 
gations in  the  plea*  Bell  y.  Tuckett, 
402. 

II.  Cask. 
1.  DdolafaUfm  far  false  JUNm^-iSee 
Shebitf,  III. 
2.  Plea  of  JusHfieaticn. 
In  case  by  a  reversioDer  for  an  iigury 
to  his  reTexsionary  interest,  the  decla- 
ration stated  that  certain  rooms,  parcel 
of  a  dwelling-house,  and  certain  furni- 
ture &c,  of  the  plaintiff,  were  in  the 
poasession  and  occupation  of  one  S.,  as 
tenant,  who  held  the  same,  and  the 
use  of  a  certain  staircase  and  landings 
thereto  belonging,  as  monthly  tenant ; 
and  that  the  defendant  broke  and  en- 
tered the  rooms,  made  a  noise  and  dis- 
turbance therein,  and  tore  down  and 
prostrated  the  ceiling  over  the  landing 
of  the  stidrcase,  and  the  roof  oyer  the 
same,  tore  down  certain  chimnies,  broke 
and  demolished  certain  windows  of  and 
belonging  to  the  rooms,  and  seized  and 
converted  the  furniture.    Plea — as  to 
the  supposed  grievances  so  iar  as  the 
same  related  to  and  were  occasioned  by 
the  breaking  and  entering  the  rooms, 
and  making  the  said  noise  and  disturb- 
ance therein,  and  tearing  down  and 
prostrating  the  said  ceiling  and  roof, 
and  tearing  down  the  said  chimnies,  and 
breaking  and  demolishing  the  windovrs 
— ^that  certain  persons,  being  seised  in 
fee  of  the  dwelling-house  and  rooms, 
demised  the  same  to  one  H.,  who  whilst 
he  was  so  possessed  of  the  dwelling- 
house,  &c.,  was  also  possessed  of  certain 
goods,  chattels^  and  furniture  therein ; 
that  H.asngned  the  same  furniture  &c. 
to  the  defendants  and  one  N.  upon  trust 
to  sell  the  same,  in  a  certain  event,  for 
the  benefit  of  H.'s  creditors;  that,  thi^ 


event  having  taken  place,  and  the  d^ 
fendante  and  N.  being  deelropis  of  sell- 
ing the  goodsy  and  the  tenant  lefusLog 
to  allow  them  to  enter  for  the  purpose 
of  seizing  and  taking  them  away,  the 
defendants  ^did  break  and  enter  into 
and  upon  the  said  rooms  and  apai^ 
ments,  and  into  and  upon  the  said  stair- 
case and  landing,  and  made  a  little 
noise  and  disturbance  therein,  and  did, 
to  a  little  and  necessary  degree,  tear 
down  and  prostrate  the  ceiling  over  the 
said  staircase  and  landing,  and  the  roof 
over  the  same,  and  tear  down  the  said 
chimnies,  and  break  and  demolish  the 
said  windows,  and  seiJBe  and  take  the 
goods,  doing  and  using  no  mon  damage 
or  viplence  than  was  neoessaiy  in  that 
behalf  for  the  purpose  of  seiaing  and 
taking  away  the  said  goods,"  &c. : — 
Held,  on  demurrer,  that  the  plea  waa 
badf  inasmuch  as  it  confessed  more  tbaa 
it  avoided.   Foulkes  v.  Scarfe,  713. 

UI.  Dnnr. 

Plea  of  Frmtd  and  Oarin    JSee  Loav 

SoGusms. 

IV.  Tbestass. 
1.  In  tre^Miss  for  breaking  and  enter- 
ing the  plaintiff's  dose,  the  defendants 
justified  as  servants  and  by  command  of 
B.,  the  assignee  of  the  lessee ;  tiie  phun- 
tiff  replied,  that  one  of  the  defendants^ 
having  lawfial  authority  from  B.,  de^ 
mised  and  let  the  dose  to  him  for  acer* 
tain  tem^  that  he,  the  plaintiff,  accepted 
the  demise,  and  entered  and  became  poa- 
sessed  of  the  dose,  and  that,  during  the 
continuance  of  that  demise,  the  defend- 
ants, of  their  own  wrong,  and  in  violar 
tion  of  the  agreement,  committed  the 
trespasses  oomplained  of;  the  defend- 
ants rejomed  that  JB.  did  nof  demiee  to 
the  plaintiff,  modo  et  fonm&: — Hdd^ 
that  this  tsaverse  WBsnot  too  laige,  and 
that  it  waa  not  ooapetent  to  the  plain- 
tiff to  obj^  on  general  damunwr,  that 
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the  rejoinder  irayexsed  what  was  not  al- 
leged hy  the  replication,  tie.  that  B. 
demieed-^that  it  traverfled,  not  the  facts 
alleged,  but  an  inference  and  conclusion 
of  law  resulting  from  such  facta— and 
that  it  inrolyed  a  denial  of  the  authority 
to  demise^  which  the  defendants  were 
estopped  from  making.  Wilkins  v. 
Boutcher,  426. 

jFbr  AttwUt  and  False  ImpHmmmem, 
2.  To  a  declaration  in  trespass  for  as- 
saulting the  plaintiff  and  causing  him 
to  be  taken  to  a  police-station,  and 
thence  before  a  magistrate,  upon  an  un- 
founded charge  of  having  unlawfully 
attempted  to  procure  from  the  banking- 
house  of  the  defendant  a  blank  cheque- 
book— ^ihe  defendant  pleaded,  that  he 
and  certain  other  persons  carried  on  the 
business  of  bankers  under  the  firm  of 
G.  &  Co. ;  that  the  plaintiff  did  unlaw- 
fully endeavour  to  obtain  from  C.  &  Co, 
a  blank  cheque-book  by  fidsely  pretend- 
ing that  one  T.,  who  kept  an  account 
with  them,  was  his  master,  and  had 
sent  him  for  it ;  that,  in  pursuance  of 
such  unlawful  endeavour,  the  plaintiff 
induced  one  A.  to  go  into  the  banking- 
house  and  to  ask  for  a  blank  cheque- 
book, saying  it  was  wanted  for  T. ;  and 
that  A.  accordingly  did  so,  and  stated 
that  he  had  been  so  sent  by  the  plain- 
tiff, and  that|the  plaintiff  was  waiting 
outside  for  it ;  whereupon  the  defendant 
accompanied  A.  to  the  place  where  the 
plaintiff  was  waiting,  and,  upon  A.  stat- 
ing in  the  presence  and  hearing  of  the 
plaintiff  that  he  had  been  so  sent  by 
him,  the  defendant,  having  good  and 
probable  cause  of  snspicibn,  and  vehe- 
mently suspecting,  that  the  plaintiff 
had  by  such  fiilse  and  fraudulent  pre- 
tences as  aforesaid  unlawfully  endea- 
voured to  obtain  from  the  said  C.  &  Co. 
a  blank  cheque-book  of  the  said  C.  & 
Co.  for  unlawful  and  unauthorised  pur- 
poses, committed  the  trespasses  com- 


plained of: — Held,  that  the  plea  was 
bad  in  substance,  inasmuch  as  it  neitheir 
alleged  that  a  felony  had  been  com- 
mitted, which  alone  could  make  it  a 
good  justification  at  common  law,  nor 
that  the  plaintiff  had  committed  'any 
offence  against  the  statute  7  &  8  Geo. 
4,  c.  29,  so  as  to  justify  his  apprehen* 
sion  without  warrant.  Mathews  y. 
Biddulph,  64. 

y.  RepHcaHonofEstcppeiinPaie'^See 
Estoppel. 


POSSESSION. 
See  Seisin. 


PRACTICE. 
I.  Procesi. 

1.  A  writ  of  capias  under  the  1  &  2 
Vict.  c.  110,  was  indorsed-—'*  This  writ 
was  issued  by  W.  H.  N.,  of  the  Fleet 
Prison,  in  the  parish  of  St.  Bride,  in  the 
city  of  London,  the  plaintiff,  in  per- 
son :" — Held  sufficient.  Needham  v. 
Bristow,  773. 

2.  A  writ  of  fi.  fa.  whereby  the  she- 
riff is  directed  to  levy  a  sum  different 
in  amount  from  that  mentioned  in  the 
judgment,  although  smaller,  is  irregu- 
lar, unless  the  reason  of  the  variance  be 
shewn  on  the  fiMse  of  the  writ :  ther^ 
fore,  where  judgment  was  entered  up  on 
a  warrant  of  attorney  for  500^.,  given  to 
secure  a  debt  of  250/.  and  interest,  and 
the  writ  commanded  the  sheriff  **  that 
he  cause  to  be  made,  as  well  a  certain 
debt  of  269/.  9#.  4icL,  parcel  of  a  cer- 
tain debt  of  600/.  which  J.  C,  hitely 
in  our  court  before  our  justices,  reoo- 
veted,"  &c. — The  court  set  aside  the 
judgment  for  irregularity,  with  costs. 
Cobbold  V.  ChUver,  678. 

j^mmdmeniof, 

3.  A  rule  nisi  having  been  obtuned 
by  the  sheriflT  to  amend  a  clerical  error 
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in  a  return  to  a  writ  of  ea.  sa.,  the  court 
refused  to  allow  the  plaintiff  the  costs 
of  opposing  it.  Casndy  ▼•  Stenart^ 
187. 

II.  Entering  Appearcmee. 

The  court  allowed  an  appearance  to 
be  entered  for  the  defendant,  upon  a 
return  of  nMa  bona  onfy^  and  an  affida- 
vit, of  personal  service  of  the  distringas 
on  the  defendant.  Ward  v.  Kirkman, 
720. 

III.  Particulars  of  DemancL 

A  declaration  in  the  county  court 
stated  that  the  defendant  was  summoned 
to  answer  the  plaintiffs  in  an  action  of 
debt,  without  mentioning  the  sum  de- 
manded ;  and  then  proceeded  to  state 
that  the  defendant,  on  &c.,  at  &c.,  with- 
in the  jurisdiction  of  the  court,  was  in- 
debted to  the  plaintifis  in  the  sum  of 
1/.  Idf.  6d.  for  goods  then  and  there 
sold  and  delivered,  and  in  the  sum  of 
1/.  lOf.  6d.  for  money  found  due  on  an 
account  then  and  there  stated—^*  which 
said  several  stims  were  to  be  respectively 
paid  by  the  defendant  to  the  plaintiffo 
on  request :  whereby,  and  by  reason  of 
the  non-payment  thereof,  an  action  hath 
accrued  to  the  plaintifis  to  demand  and 
have  of  and  from  the  defendant  the  said 
teeeral  sums  respectively  amounting  to 
the  sum  of  1/.  I9s»  6d. ;  yet  the  defen- 
dant hath  not  pud  the  said  sum  above 
demanded,  or  any  part  thereof;  to  the 
damage  of  the  plaintiffii  of  1/.  19».  ed. :" 
-—Held,  that  this  declaration  diedosed 
«  demand  exceeding  40s.,  and  conse- 
quently that  the  county  court  had  no 
jurisdiction ;  and  that  resort  could  not 
be  had  to  the  bill  of  particulars  (which 
upon  a  writ  of  Mw  judgment  was  re« 
turned  as  part  of  the  record)  to  ahew 
that  the  demand  was  in  reality  below 
40s.    Dempster  v.  Pumell,  30. 

IV.  Notiee  of  Declaration. 
Notice  of  declaration  was  served  by 
delivering  it  between   six  and  seven 


o'clock  in  the  evening  of  Saturday,  the 
22nd  January,  at  the  office  of  the  plain- 
tiff's attorney,  to  the  son  of  the  defen- 
dant, who  had  called  there  at  the  de- 
fendant's request,  and  who  promised  to 
give  it  to  his  father.  It  did  not  appear 
at  what  hour  the  son  reached  home, 
but  it  was  sworn  that  the  defendant  was 
from  home  until  after  nine  o'clock,  and 
that  the  notice  was  not  given  to  him 
until  the  following  morning.  Judg- 
ment was  signed  for  want  of  a  plea  on 
the  27th  :~The  Court  set  aside  the 
judgment.    Fitch  v.  Kettle,  578. 

Y.Set-i^. 
A  particular  of  set-off  c<Atained  the 
following  item— ^'  August,  1840,  Cash 
— ^being  the  amount  of  tke  pknniij^s 
dishonoured  aceeptaneey  and  chaiges, 
21/.  6s.  6J.:"  the  evidence  was,  that  a 
bill  for  19^  2s.  Qd.,  due  in  August, 
which  had  been  indorsed  by  the  plain- 
tiff to  the  defendant,  was  dishonoured  : 
— Held,  not  a  material  variance.  Par^ 
sons  V.  Wilson,  1. 

YI.  Consolidation  of  Actions. 
Five  separate  actions  having  been 
brought  against  five  different  indivi- 
duals, upon  five  general  guaranties  given 
to  secure  distinct  portions  of  the  same 
debt,  a  judge  at  Chambers  made  an 
order  for  consolidating  them  :  —  The 
Court  refused  to  rescind  the  order. 
Sharpe  v.  Lethbridge,  722. 

YII.  Seauri^/or  Costs. 

1.  The  court  will  not  interfere  with 
the  Master's  discretion  as  to  the  amount 
of  security  for  costs  to  be  given  by  a 
foreign  plaintiff,  unless  a  case  of  mani- 
fest and  gross  error  be  made  out.  French 
V.  Maule,  719. 

2.  The  plaintiff,  an  infant,  sued  by 
proohein  amy:  the  latter  not  being 
found  at  the  place  described  as  his  resi- 
dence in  the  petition,  and  the  defendant 
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failing  to  obtain  more  precise  informa- 
tion from  the  plaintiff's  attorney,  anile 
was  obtained  calling  upon  the  plaintiff 
to  shew  cause  why  the  proceedings 
should  not  be  stayed  until  security  was 
given  for  costs.  The  court  discharged 
the  rule  with  costs.  Hayes  v.  Carr, 
660. 

VIII.  Pleading  several  MaUeri. 
1.  To  an  action  of  trespass  for  break- 
ing and  entering  the  mill,  close,  and 
dwelling-house  of  the  plaintiff,  and  seiz- 
ing and  carrying  away  certain  boilers, 
spindles,  and  other  fixtures,  and  also 
certain  goods  and  chattels,  the  defendant 
was  allowed  to  plc^ — ^first,  not  guilty 
— secondly,  a  denial  of  the  plaintiffs' 
property  in  the  ehsey  fixtures,  goods,  and 
chattels  in  the  declaration  mentioned 
(striking  out  the  words  in  italics) — 
thirdly,  that  one  T.,  being  seised  in  fee, 
demised  the  close  in  which  &c.  to  C.  B., 
who  demised  to  one  K.,  who  demised  to 
one  R.,  who  became  bankrupt;  that 
his  assignees  demised  to  F.,  who  demised 
to  Hunt,  who  became  bankrupt ;  that 
the  defendants  were  appointed  his  as- 
signees, whereby  they  became  entitled 
to  the  possession  of  the  close  in  which 
&c.,  and  entered  and  committed  the  al- 
leged trespasses,  giving  colour  to  the 
plaintiff— -fourthly,  a  similar  plea  to  the 
last,  down  to  the  demise  to  Hunt,  then 
alleging  that  Hunt  mortgaged  to  one 
Rogers  and  continued  in  possession  as 
tenant  to  him ;  that  Hunt  became  bank- 
rupt, hiB  tenancy  under  Rogers  not  hav- 
ing been  determined  ;  that  the  defend- 
ants were  appointed  Hunt's  assignees^ 
and  elected  to  continue  tenants  to  Ro- 
gers, and  entered  as  such,  and  committed 
the  alleged  trespasses,  giving  colour  to 
the  plaintiff— fifthly,  that  Hunt,  being 
posseosed  of  the  premises  in  the  declara- 
tion mentioned  for  the  residue  of  a  cer- 
tain term,  demised  to  Rogers  by  way 
of  mortgage,  and  continued  in  possession 


as  tenant  to  Rogers ;  that,  after  the  mort- 
gage. Hunt  placed  certain  trade  fixtures 
on  the  demised  premises;  that  Hunt 
and  Rogers,  in  order  to  defraud  Hunt's 
creditors  and  assignees  of  those  fixtures 
(he  expecting  shortly  to  be  made  a 
bankrupt),  demised  to  the  plaintiff; 
that  Hunt  became  bankrupt ;  and  that 
the  defendants  were  appointed  his  assig- 
nees, and  as  such  entered  upon  the  pre- 
mises in  the  declaration  mentioned. 
Pim  V.  Grazebrook,  566. 

2.  In  an  action  for  the  infringement 
of  a  patent  for  improvements  in  cards, 
the  court  refused  to  allow  the  defendants 
to  plead — that  the  article  in  respect  of 
which  the  patent  was  granted  was  gene- 
rally known  previously,  and  that  the 
alleged  improvements  were  not  an  in- 
vention in  respect  of  which  a  patent 
could  lawfully  be  granted — and  a  nmi- 
lar  plea  as  to  part  of  the  alleged  inven- 
tion— ^in  addition  to  a  plea  that  the  in- 
vention was  not  a  new  manufacture 
within  the  meaning  of  the  statute  21 
Jac.  1,  c.  3.    Walton  v.  Bateman,  397. 

IX.  SpecialJury. 
Where  a  defendant  (or  plaintiff  in 
replevin),  after  notice  of  trial,  obtains 
a  rule  for  a  special  jury,  it  is  not  enough 
that  he  complies  with  the  requisitions 
of  the  rule  of  Hilary  Term,  1  Vict. ;  he 
is  bound  to  use  due  diligence  to  obtain 
the  attendance  of  a  special  jury  by  the 
day  appointed  for  the  trial  of  the  cause. 
Phelps  V.  Keily,  376. 

X.  Delivery  of  Error  Boats,  S^e, 
Upon  a  writ  of  false  judgment,  where 
all  the  error  books  have  been  delivered 
by  one  party,  the  court  (by  analogy  to 
the  rule  in  other  cases)  wiU  not  permit 
the  opponte  party  to  be  heard  until  he 
has  paid  fi>r  those  which  ought  to  have 
been  furnished  by  him.  Dempster  v. 
Pumell,  30. 
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XI.  JudgmmU  at  in  Ckue  of  a  Nonmit* 
1.  The  court  dischazged  a  rule  for 
judgment  as  in  case  of  a  nonsait,  the 
excuse  saggeeted  being  that  the  parties 
had  (in  the  absence  of  their  respectiye 
attomies)  entered  into  a  bon&  fide  com* 
promise.    Page  ▼.  Doaghty,  623. 

2*  A  rule  for  judgment  as  in  case  of 
a  nonsuit  obtained  in  Michaelmas  Term, 
was  enkiged  until  the  fifth  day  of  Hi- 
lary Term,  all  affidayits  intended  to  be 
used  In  shewing  cause  to  be  filed  a  week 
before  the  first  day  of  term.  The  court 
refused  to  di^nse  with  this  condition 
(the  defendant  not  consenting)  upon  a 
suggestion  that  the  omission  arose  from 
a  mistake  of  the  attorney's  clerk.  Cros- 
by y.  Betts,  373. 

XII.  Ride  to  compiOe, 
In  an  action  against  two  defendants  as 
the  acceptors  of  a  bill  of  exchange,  sepa* 
rate  judgments  were  signed  against  each, 
and  separate  rules  to  compute,  the  two 
defendants  not  having  appeared  when 
the  first  rule  was  obtained  : — The  court 
set  aside  the  rules  to  compute.  Field  r. 
Pooley,  524. 

XIII.  EfUerimg  Verdict  dietrOnttivefy. 
Under  an  inclosure  act,  the  plain- 
tiff preferred  a  claim  before  the  oom- 
missioner  in  respect  of  certain  copyhold 
and  freehold  rights,  and  also  a  claim 
^*  for  and  in  right  of  the  whole  of  the 
above  freehold  estate,  and  of  all  the 
freehold  which  formerly  belonged  to 
the  manor  farm,  a  separate  right  of 
feeding  ondfMmg  an  unlimited  namher 
of  eheep  exclunvely  to  his  own  use, 
called  the  manor  flock,  having  and  ex- 
ercising equal  rights  of  pasturage  in 
every  respect  with  the  town  flock,  over, 
in,  and  upon  all  the  open  fields  and 
commons  of  R.,  and  which  had  been 
the  cu^m  from  time  immemorial.'' 
This  latter  branch  of  the  claim  being 
objected  to,  and  the  plaintiff  being  dis* 


satisfied  with  the  determination  of  the 
commissioner,  an  issue  was  settied  by 
one  of  the  Masteiv  in  the  terms  of  thai 
claim.  At  the  trial  the  judge  (with  the 
assent  of  both  parties)  directed  the  issud 
to  be  found  for  the  defendant^  reserving 
leave  to  enter  the  verdict  for  the  plain- 
tiff, in  case,  the  right  being  found  by 
the  jury  to  be  that  the  plaintiff  had  a 
right  of  common  of  pasture  for  sheep 
leeant  and  eoadumt  on  the  land  nawoc- 
empied  by  him  (about  one-third  of  thai 
which  originally  composed  the  manor 
farm),  the  judge  ought  to  have  directed 
the  verdict  to  be  found  for  the  plaintiff; 
or,  in  case  the  court  should  think,  that, 
under  the  circumstances,  he  ought  to 
have  directed  a  verdict  for  the  plaintiff 
under  the  rules  of  Hilary  Term,  4  Will. 
4,  v.,  SB.  4,  5,  6 :— Held,  that  the  ver- 
dict was  properly  found  for  the  defend* 
ant»  and  that  the  rules  in  question  did 
not  apply  to  such  a  case.  Ivatt  v.  Mann, 
342. 

XIY.  QaoikiHg  Judgmaa. 
An  action  being  brought  in  the  Ex- 
chequer against  the  plaintiff  and  his 
attorney  for  causing  the  defendant's 
goods  to  be  taken  in  execution  under  a 
fi.  fa.  upon  a  judgment  which  a  judge 
at  Chambers  afterwards  ordered  to  be 
set  aside  for  irregularity,  without  im- 
posing it  as  a  condition  that  no  action 
should  be  brought,  and  the  defendants 
in  the  action  in  the  Exchequer  having 
pleaded  a  justification  under  the  judg^ 
ment  in  tUs  court,  the  plaintiff  relied 
nul  tiel  record,  and  a  day  being  given 
to  produce  the  record,  and  the  plaintiff 
in  the  suit  here  ruled  to  cany  in  thft 
roU,  hb  attorney  delayed  it  until  the 
day  before  that  appointed  for  the  trial  by 
the  record  in  the  court  of  Exchequer, 
and  then  carried  it  in  withait  angf  m^ 
geetion  that  the  judgment  had  been  tet 
aeide,  and  in  that  state  caused  the  tran- 
script to  be  returned  under  a  writ  of 
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certiorari  into  the  court  of  Exchequer : 
— ^This  court  made  absolute  a  rule  for 
quashing  the  judgment,  with  costs,  to 
be  paid  by  the  plaintiff  or  his  attorney, 
Nash  V.  Swinbum,  562. 

XV.  Farmo/MoHm. 
Where  a  judge's  order  has  been  made 
a  rule  of  court,  any  motion  to  impeach 
it  should  be  addressed  to  the  rule,  and 
not  to  the  order,  Clement  t.  Weaver, 
229. 

XVI.  Drawing  up  Mules, 

1.  Where  a  rule  for  a  new  trial  upon 
an  issue  under  the  interpleader  act  is 
made  absolute  on  payment  of  costs  by 
the  defendant,  the  latter  Lb  bound  to 
draw  up  the  rule  promptly.  Chase  y, 
Goble,  317. 

2.  A  rule  for  judgment  non  obstante 
veredicto  should  (in  this  court)  be 
drawn  up  *'upon  reading  the  record:" 
but  quere  whether  the  officer^s  omis- 
sion so  to  draw  it  up  can  be  allowed  to 
prejudice  the  party.  At  all  events,  the 
defect  is  cured  by  the  circumstance  of 
a  copy  of  the  pleadings  being  annexed 
to  the  affidavit  upon  which  the  rule  was 
moved.    Beaty  v.  Warren,  725. 

XVII.  Jkfy«^*  Order. 
Qusre,  whether  a  defendant  who  has 
obtained  an  order  to  set  aside  a  regular 
judgment,  on  pt^ment  of  costs,  h  at  li- 
berty, after  having  drawn  it  up  (but 
before  service),  to  abandon  it,  and  apply 
to  the  court.    Giraud  v.  Austen,  750. 

XVIII.  Laches. 
The  defendant,  on  the  23rd  October, 
obtained  a  judge's  order  fbr  the  delivery 
by  the  plaintiff,  at  his  own  expense, 
of  particulars  of  his  demand,  pursuant 
to  the  6th  rule  of  Trinity  Term,  1 
Will.  4 ;  and  the  order  went  on  to 
direct  that  the  plaintiff  should  pay  the 
coets  of  and  accasioned  by  the  applica- 


tion: the  coats  were  taxed  and  de- 
manded, and  on  the  4th  November 
notice  was  given  to  the  plaintiff's  at- 
torney, that,  unless  they  were  paid  on 
the  following  day,  the  order  would  be 
made  a  rule  of  court :  on  the  9th  the 
order  was  made  a  rule  of  court ;  and  on 
the  13th  the  plaintiff  obtained  a  rule 
nisi  to  set  ande  the  order  and  all  subse- 
quent  proceedings,  on  the  ground  that 
the  judge  had  no  authority  in  such 
a  case  to  award  costs : — Held,  that  the 
motion  should  have  been  to  set  aside 
the  rule  o/court,  and  not  the  order;  and 
that,  assuming  that  the  judge  exceeded 
his  authority  in  awarding  costs  (which 
it  seems  he  did  not),  the  motion  was 
too  late.    Clement  v.  Weaver,  229. 

XIX.  Formd  Pauperis. 
A  plaintiff  may  be. admitted  to  sue 
in  form&  pauperis  pendente  lite.  Brunt 
V.  Waidle,  188. 

And  see  Waiuu.nt  of  Attorney. 

PRISONER. 
I.  Discharge  from  Illegal  Arrest,  how 
obtained. 
The  defendant  was  arrested  upon  pro- 
cess which  was  set  aside  by  the  court 
as  having  been  improperly  issued: — 
Held,  that  the  illegality  of  the  ori* 
ginal  arrest  could  not  be  shewn  as  cause 
against  his  being  charged  in  execution 
at  the  suit  of  another  plaintiff  by  whom 
he  he^heen  detained;  but  that  his  dis- 
charge from  such  detainer  could  only 
be  obtained  on  a  substantive  motion. 
In  re  Stanford,  24. 

II.  Execution  against. 
A  writ  of  execution  cannot  issue  out 
of  this  court  upon  a  decree  or  order  of  a 
court  of  equity,  under  the  1  &  2  Vict. 
c.  110,  s.  18.    In  re  Stanford,  23. 

III.  Ch^trging  in  Eceeutian, 
A  defendant  in  custody  of  the  sheriff 
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on  a  capias  ntiagatum  is  entitled  to  a 
writ  of  habeas  corpus  in  order  to  his 
being  committed  to  the  prison  of  the 
court.  In  re  Robert  Sutherland,  609. 


PROCHEIN  AMY. 

Securi^for  GuU, 

The  plaintiff,  an  infant,  sued  by  pro- 

chein  amy :  the  latter  not  being  found 

at  the  place  described  as  his  residence  in 

.  the  petition,  and  the  defendant  fiiiling 

to  obtain  more  precise  information  from 

the  plaintiff's  attorney,  a  rule  was  ob- 

t^ed,  calling  upon   the  plfuntiff  to 

shew  cause  why  the  proceedings  should 

not  be  stayed  until  security  was  given 

for  costs.     The  Court  discharged  the 

rule  with  costs.    Hayes  r.  Carr,  660. 

PROMISSORY  NOTES. 
See  Bills  of  Exchange. 


PROMOTIONS,  &c 

I.  Judgt$, 

Resignation  of  Bosanquet,  J.       -    609 

Appointment  of  Cresswell,  J.      -    610 

Appointment  of  Lord  Campbell  as 

Lord  ChanceUor  of  Ireland      -    609 

II.  AUonugf  and  SoUeUor-Otneral. 

Sir  F.  Pollock  appointed  Attor- 
ney-General -        -        -        -    609 

Sir  W.  W.  FoUett  appointed  So- 
licitor-General       ...    609 

III.  SerjeanU. 
Francis  Stack  Murphy,  of  Lin- 
coln's Inn,  Esq.      ...    892 

RACING. 
See  Hobsb-Racdto. 

RAILWAYS. 

Action  far  Negligence. 

See  Cask,  I. 


REPLEVIN. 
JugHfioaUon  under  the  Highway  Ad, 
5Sf6  TViU.  4,  c.  60. 
In  replevin  for  seising  the  plaintiff's 
goods,  the  defendant  pleaded  in  justifi- 
cation, that,  after  the  passing  of  the 
5  &  6  Will.  4,  c.  60  (the  genersl  high- 
way act),  two  justices  made  their  war- 
rant [setting  it  out],  addressed  to  the 
surveyors  of  the  highways  of  H.  and 
to  the  constable  of  H.,  reciting  that  M., 
an  occupier  of  lands  in  H.,  was  duly 
rated  to  the  repair  of  the  highways  of 
the  parish  in  a  certain  sum  thezein 
mentioned,  which  had  been  demanded 
and  refused,  and  that  he  had  been  sum- 
moned and  had  not  appeared,  and  there- 
fore the  warrant  commanded  them  to 
levy  the  amount  by  distress  and  sale. 
The  plea  then  averred,  that  the  defend- 
ant was  constable  of  H.,  that  certain 
persons  mentioned  in  the  warrant  were 
surveyors  of  the  highways,  and  that  M. 
in  the  warrant  named  was  the  plaintiff, 
and  so  justified  under  the  warrant  as 
acting  in  aid  and  assistance  of  the  sur- 
veyoTs: — Held,  on  general  demurrer, 
that  the  plea  was  neither  in  form  nor 
in  substance  a  plea  under  the  statute ; 
nor  was  it  a  good  plea  at  common  law. 
Inasmuch  as  it  did  not  shew  that  the 
justices  had  jurisdiction  over  the  sub- 
ject-matter upon  which  the  warrant 
was  granted.   Morrell  v.  Martin,  300. 


REPLEVIN-BOND. 
C(m9oUdating  Aetiona  im. 
Where  three  actions  were  brought 
against  the  principal  and  sureties  on  a 
replevin-bond,  the  court  stayed  the  pro- 
ceedings in  two  of  them,  the  defendants 
therein  undertaking  to  be  bound  by  the 
decision  in  the  other  action*  Bartlett 
V.  Bartlett,  779. 
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ROYAL  NAVY. 
OnOratU  for  Serriee. 
.  1.  The  pkintiffy  at  the  request  of  the 
Pendant,  a  captain  in  the  Royal  Navy, 
agreed  to  enter  on  board  his  ship  as  cap- 
tain's cooky  the  defendant  undertaking 
to  pay  the  plaintiff  private  wages  over 
and  above  the  government  pay  to  which 
his  rating  would  entitle  him.  The  plain- 
tiff having  performed  the  service : — 
Held,  that  there  was  a  sufficient  con- 
nderation  to  enable  the  plaintiff  to  main- 
tain an  action  for  such  wages.  Clutter- 
buck  V.  Coffin,  609. 

2.  Qiunrtj  whether  in  such  a  case  the 
contract  need  be  specially  declared  on. 
lb. 

RULE  OF  COURT. 

Where  a  judge's  order  has  been  made 
a  rule  of  court,  any  motion  to  impeach 
it  should  be  addressed  to  the  ruU^  and 
not  to  the  iirder,  Clement  v.  Weaver, 
229. 

How  impeadied. 

Where  it  is  sought  to  impeach  a  rule 
of  court  or  judge's  order,  the  materials 
upon  which  the  rule  or  order  was 
founded,  should  be  brought  before  the 
court.    Needham  v.  Bristow,  773. 


RULE  TO  COMPUTE. 
See  Practicb,  XII. 


SALE. 
ChtUrael  of 
1.  In  trespass  by  assignees  of  a  bank- 
rupt for  seizing  a  ship  and  rudder,  the 
plaintiflb,  in  order  to  prove  the  taking, 
produced  an  examination  of  the  de- 
fendant before  the  commissioners  under 
the  fiat,  in  which  that  fact  was  admit- 
ted. In  this  examination  was  set  out 
an  agreement  between  the  bankrupt 
and  the  defendant,  under  which  the  lat- 
ter claimed  to  be  entitled  to  the  posses- 


sion of  the  ship: — Held,  that  this  agree- 
ment could  not  be  rejected,  though  not 
otherwise  proved,  and  though  it  was  pro- 
duced before  the  commissioneis  on  the 
cross-examination  of  the  defendant  by 
his  own  attorney.  Goss  v.  Quinton, 
471. 

2.  And,  held,  that  the  rudder,  though 
not  completely  finished  so  as  to  be  at- 
tached to  the  ship  at  the  time  she  was 
taken  away,  having  been  made  for  the 
ship, and  intended  by  the  bankrupt  (the 
buUder)  to  form  part  of  the  ship  when 
completed,  the  jury  were  warranted  in 
finding  that  the  property  in  it  passed 
to  the  defendant  with  the  ship.    lb. 

3.  It  is  no  objection  (under  the  3  &  4 
Will.  4,  c.  55,  ss.  15,  25)  to  a  contract 
for  the  sale  of  a  ship  in  the  course  of 
building,  that  it  contemplates  the  de- 
livery by  the  builder  to  the  purchaser 
of  a  certificate  to  enable  the  latter  to 
procure  a  register  as  owner  before  the 
ship  is  completed.    lb. 

And  see  Warranty. 


SECURITY  FOR  COSTS. 
I.  By  Prockein  An^, 
The  plaintiff,  an  in&nt,  sued  by  pro- 
chein  amy:  the  latter  not  being  found 
at  the  place  described  as  his  residence  in 
the  petition,  and  the  defendant  fiiiling 
to  obtain  more  precise  information  from 
the  plaintiff's  attorney,  a  rule  was  ob- 
tained, calling  upon  the  plaintiff  to 
shew  cause  why  the  proceedings  should 
not  be  stayed  until  security  was  given 
for  costs.  The  court  dischaiged  the  rule 
with  costs.    Hayes  v.  Carr,  560. 

II.  Dieeretwn  ofMaOer. 
The  court  will  not  interfere  with  the 
Master's  discretion  as  to  the  amount  of 
security  for  costs  to  be  given  by  a  fo- 
reign plaintiff,  unless  a  case  of  manifest 
and  gross  error  be  made  out.  French 
V.  Maule,  719. 
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SEISIN. 

One  C.  P.  by  his  will  devised  certam 
premisee  to  the  infimt  daughter  of  his 
rister,  in  fee:  the  infant  devisee  died 
before  entry  and  before  obtaining  any 
tKiual  seinn  or  possession: — Held,  that 
she  had  such  a  seisin  in  law  of  the  pre- 
mises devised  as  to  enable  her  heir  to 
take  them  from  her  by  descent.  Doe  d* 
Parker  v.  Thomas,  449. 

SET-OFF. 
A  paitioolar  of  set  o£f  contained  the 
following  item*— '*  August,  1840,  Cash 
— ^being  the  amount  of  the  pkUtOifs 
ditkomoured  o/ocepkmoe^  and  charges^ 
21/«  8f •  &!.  :*'  the  evidence  was  that  a 
biU  for  19/.  2#.  M.,  due  in  August, 
whioh  had  been  indorsed  by  the  plain- 
tiff to  the  defendant,  was  dishonoured : 
Hdd,  not  a  material  variance.  Parsons 
V.  Wilson,  1. 


SHERIFF. 
I.  TWo/^s/bns—.SissWiiii' 01?  Trial. 

IL  AmmkdmmU  of  Return, 
A  rule  nisi  having  been  obtained  by 
the  sheriff  to  amend  a  clerical  error  in 
a  return  to  a  writ  of  ca.  sa.,  the  court 
refused  to  allow  the  plaintiff  the  costs 
of  opposing  it.  Cassidy  v.  Steuart,  187. 

III.  Gm^  far  Fake  Betwm. 
In  case  against  the  sheriff  for  a  false 
return  of  nulla  bona  to  a  writ  of  fi.  fo., 
the  declaration,  after  stating  the  deli- 
very of  the  writ  to  the  sheriff  to  be  ex- 
ecuted, went  on  to  allege  that  the  sheriff 
by  virtue  thereof  '*  seised  and  took  in 
execution  divers  goods  and  chattels  of 
R.  (the  debtor)  of  great  value,  to  wit, 
of  the  value  of  the  monies  indorsed  on 
the  writ,  aiMl  directed  to  be  levied  as 
aforesaid,  and  then  levied  theeame  there* 


out:*  The  defendant  pleaded  that  he 
did  not  seize  or  take  in  execution  any 
goods  or  chattds  of  R.,  nor  levy  there- 
out the  monies  in  the  first  count  in  thaC 
behalf  mentioned,  modo  et  form&  :— 
Held,  that  the  allegation  as  to  the 
seizure,  in  the  declaration,  must  be  un- 
derstood as  an  allegation  of  a  seizure  of 
goods  of  R.  that  were  liable  to  the  plun- 
tiff's  execution,  and  that  the  same  mean- 
ing must  be  ascribed  to  the  plea ;  and 
consequently  that,  the  goods  seized  un- 
der the  plaintiff's  writ  being  exhausted 
by  payment  of  rent  and  satlsfiiction  of 
a  writ  previously  delivered  to  the  die- 
riff,  the  return  of  nulla  bona  Was  a  pro- 
per return,  and  the  defendant  entitled 
to  a  verdict.    Heenan  v.  Evans^  2. 


SHIPPING. 
It  is  no  objection  (under  the  3  &  4 
WilL  4,  c.  55,  SB.  15,  25)  to  a  contrael 
for  the  sale  of  a  ship  in  the  conrse  of 
building,  that  it  contemplates  the  deli- 
very by  the  builder  to  the  purchaser  of 
a  certificate  to  enable  the  latter  to  pra* 
cure  a  rq^ister  as  owner  before  the  skip 
is  completed.    Goes  v.  Qninton,  471* 

SPECIAL  CASE. 
SeeCASM. 

SPECIAL  JURY. 
Where  a  defendant  (or  pUuntiff  in 
replevin),  after  notice  of  trial,  obtains  a 
rule  for  a  special  jury,  it  is  not  enough 
that  he  complies  with  the  requisitions  of 
the  rule  of  Hilary  Term,  1  Vict. ;  he  is 
bound  to  use  due  diligence  to  obtain  the 
attendance  of  a  special  jury  by  the  day 
appointed  for  the  trial  of  the  cause. 
Phelps  V.  Keily,  376. 

SPECIFICATION. 
See  TAttan. 
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STAMPS. 
I.  On  AgremmUi. 
To  pn>Te  8  contncty  a  paper  was  pro- 
duced bearing  astamp  which  had  been  af- 
fixed to  itforihe  purpose  of  the  action : — 
Held,  that  the  circnmstance  of  the  same 
paper  having  upon  it  another  agree- 
menty  which  had  preyionaly  been  ear- 
ned into  effect,  and  to  which  the  stamp 
was  never  intended  to  apply,  did  not 
render  it  inadmissible.  Evans  v.  Pratt, 
378. 

II.  On  Warram  of  AUom^. 

1.  A  defendant  being  in  custody,  ex- 
ecuted a  warrant  of  attorney  on  a  20». 
stamp :  after  his  dischaige,  the  warrant 
of  attorney  being  found  not  to  contain 
a  recital  of  the  &ct  of  the  defendant  be- 
ing in  custody  at  the  time  of  its  execu- 
tion, and  the  stamp  consequently  ap- 
pearing on  the  ftce  of  it  to  be  insufficient 
(as  not  within  the  exception  in  the  66 
Geo.  3, 0.184,  Sched.  part  1,  title  War- 
rant of  attorney),  the  plaintiff  procured 
the  attendance  of  the  attorney  who  had 
attested  the  execution  on  the  part  of 
the  defendant,  and  with  the  defendant's 
SMMnt  inserted  the  necessary  words :  the 
defendant  and  the  attesting  attorney 
merely  tracing  over  their  respective 
signatures  with  a  dry  pen : — Held,  that, 
the  alteration  being  made  with  commit 
m/uriheraneeo/the  original  iniention  of 
tis  parties,  and  in  a  particular  not  ma- 
terial, a  second  attestation  with  all  the 
formalities  prescribed  by  the  statute  1 
&  2  Vict.  c.  110^  s.  9,  and  a  fresh  stamp, 
were  not  requisite.  Hartley  v.  Man- 
son,  728. 

2.  SemNe,  that  the  court  will  not 
grant  a  rule  nisi  to  set  aside  a  judgment 
and  execution  on  a  warrant  of  attorney 
that  is  void  by  reason  of  the  insufficiency 
of  the  stamp;  6eeatw  the  plaintiff  may, 
pending  the  rule,  p^y  the  penalty,  and 
get  the  proper  stamp  affixed  to  it.    lb. 


III.  Memorandiun  of  Contract  under 
the  M  Section. 

1.  The  following  memorandum  was 
made  between  the  plaintiff  and  defend- 
ant, and  signed  with  their  respective 
initials :— **  Diet  of  Practice.  dOk  per 
annum  for  five  years,  commencing  Mi- 
chaelmas, 1828 :  60/.  per  annum  for  the 
rest  of  Mr.  Lee's  life,  if  he  survive  the 
five  years ;  payable  in  either  case  quar- 
terly; the  first  payment  Michaelman^ 
1828 :  Mr.  Lee  to  separate  the  prac- 
tices, K.  B.  and  C.  P. :"— Held,  that 
parol  evidence  was  adnussible  to  esqMn 
the  document:  but  that,  inasmuch  as 
it  appeared  to  be  a  memorandum  of  a 
contract  that  was  not  to  be  'performed 
within  a  year,  and  no  consideration  was 
stated  on  the  fiftce  of  it,  it  came  within 
the  4th  section  of  the  statute  of  frauds, 
and  was  therefore  not  capable  of  being 
enforced  by  action.    Sweet  v.  Lee,  77. 

2.  Pursuant  to  a  resolution  of  the 
board  of  directors  of  the  Equitable  Gas- 
Light  Co.,  of  the  12th  March,  1839,  an 
advertisement  was  published  for  tenders 
for  the  conveyance  of  coals  from  vesseb 
in  the  Pool  to  the  company's  wharf 
near  Vauxhall  Bridge,  for  a  term  of 
three  years  from  the  26th  Maroh  then 
next.  The  plaintiff  sent  in  a  tender, 
which  by  a  resolution  of  the  directors 
of  the  26th  March  was  accepted.  An 
agreement  was  prepared  and  submitted 
to  and  approved  at  a  meeting  of  the 
directots  of  the  2nd  April,  1C09,  who 
directed  their  secretaiy  to  forward  a  fidr 
copy  to  the  plaintiff.  This  was  accord- 
ingly done.  The  agreement  recited  in 
the  usual  way  the  names  of  the  con- 
tracting parties,  and  at  the  end  were 
these  words,  **  As  witness  our  hands:** 
but  it  was  never  in  fact  signed : — Held, 
that  this  was  not  an  agreement,  or  me- 
morandum or  note  thereof  in  writing, 
signed  by  the  parties  to  be  charged 
therowith,  or  by  some  other  person 
thereunto  by  them  lawfully  authorized. 
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within  ihe  fourth  section  of  tlie  statute 
of  irauds.    Hubert  v.  Turner,  486. 

IV.  Memorandum  of  Contract  under 
the  17th  Sectum. 

An  entry  of  a  contract  for  the  sale  of 
goods  was  made  by  the  buyer  in  his 
own  book,  and  signed  by  tiie  seller's 
traveller,  as  follows  :-^^  Of  North  & 
Co.,  160  mats  Ma.  sugar.  Per  sea.  Fen- 
mug's  Wharf— first  and  second  ships. 
Joseph  Dyson :" — Held,  that  this  was 
not  a  sufficient  note  or  memorandum  of 
the  bargain  to  satisfy  the  17th  section 
of  the  statute  of  frauds — Dyson  not  ap- 
pearing to  be  authoruEed  to  sign  it  €u 
agent  far  the  Imyer;  and  this  although 
the  same  course  of  dealing  appeared  to 
have  been  pursued  on  several  occasions, 
and  the  question  arose  upon  a  special 
case  reserving  to  the  court  liberty  to 
draw  any  inference  which  a  jury  might 
have  drawn.    Graham  v.  FretweU,  25. 

STATUTE  OF  LIMITATIONS. 
I.  Merchants^  Accounts, 

1.  The  exception  as  to  merchants' 
accounts  in  the  21  Jac.  1,  c.  16,  is  con- 
fined to  cases  where  an  action  of  ac- 
count would  lie,  or  an  action  upon  the 
case  for  not  accounting.  Cottam  v. 
Partridge,  819. 

2.  Mutual  dealings  between  trades- 
men, each  selling  goods  to  the  other,  do 
not  bring  the  case  within  the  exception, 
imless  there  be  some  agreement  that  the 
sales  on  the  one  side  shall  be  set  against 
those  on  the  other,  and  the  balance  only 
be  payable.  lb. 

U.  Payment, 
In  order  to  make  a  delivery  of  goods 
within  six  years  operative  to  take  a  case 
out  of  the  statute  of  limitations,  there 
must  be  some  evidence  of  iEin  agreement 
that  such  delivery  shall  be  deemed 
equivalent  to  payment.  Cottam  v.  Par- 
tridge, 819. 


STATUTES. 
See  the  Table  of  Statutes,  post,  p.  932. 


STEEPLE-CHASE, 
A  lauffalRace, 
A  steeplechase  for  60/.  or  upwards 
is  a  lawful  race  within  the  18  Geo.  2, 
c.  34,  s.  11,  notwithstanding  the  repeal 
by  the  3  &  4  Vict.  c.  5  of  the  proviuoiu 
as  to  horse-racing  in  the  13  Geo.  2, 
c.  19.    Evans  v.  Pratt,  378. 


SUBPCENA. 
Disobedience  of— See  Aitachhsnt,  II. 


TAXATION. 
See  Costs,  VI. 


TITHES. 
Issue  under  6  S^  7  Will.  4^  c.  71,  s.  46. 
The  titheable  lands  in  the  parish  of 
Tenterden  consisted  of  three  diflerent 
descriptions,  viz.  uplands,  townlands, 
and  marshlands,  the  occupiers  of  which 
insisted  upon  an  immemorial  modus  or 
customary  payment  of  4(i  an  acre  in 
lieu  of  vicarial  tithes  in  respect  of  the 
uplands,  of  6d,  an  acre  in  respect  of  the 
townlands,  and  of  6d.  an  acre  in  respect 
of  the  marshlands.  An  award  made  by 
an  asdstant  tithe  commissioner  under 
6  &  7  WiU.  4,  c.  71,  found  the  alleged 
modus  as  to  the  marshlands,  but  disaf- 
firmed it  as  to  the  uplands  and  town- 
lands,  there  being  no  certain  or  defined 
boundary  line  separating  the  uplands 
from  the  townlands.  An  issue  was 
thereupon  directed,  under  s.  46,  wherein 
the  question  was — "  whether  from  time 
whereof,  &c.,  there  had  been  and  was 
within  the  parish  a  certain  hunm  por- 
tion of  the  said  parish  consisting  of  lands 
called  uplands,  and  whether,  from  time 
whereof  &c.,  there  was  not  paid  and 
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payable  by  the  occupiers  the  district 
modus  or  customary  payment  of  4d,  for 
every  acre  of  such  lands  occupied  by 
such  occupiers ;"  and  a  similar  issue 
(in  another  cause)  as  to  the  townlands 
— ^the  modus  as  to  the  marshlands  not 
being  disputed. 

At  the  trial  it  appeared  that  there 
was  a  natural  boundary  between  the 
marshlands  and  the  rest  of  the  parish : 
and,  with  respect  to  the  uplands  and 
townlands,  the  plaintiff  proved  that 
there  were  lands  in  the  parish  which 
had  been  immemorially  known  as  such, 
and  had  always  paid  the  acreages  of 
4d.  and  6^.  respectively,  and  that  the 
lands  occupied  by  him  were  within  the 
district  or  division  known  as  uplands ; 
but  he  failed  to  establish  a  precise 
boundary  line  separating  the  townlands 
from  the  uplands ;  whereupon  the  judge 
told  the  juiy,  that,  in  the  absence  of 
proof  of  a  deiined  boundaiy  between  the 
uplands  and  townlands,  there  was  no  evi- 
dence to  shew  that  there  was  a  certain 
known  portion  of  the  parish  consisting  of 
lands  called  uplands : — Held,  that  this 
was  not  a  proper  direction .  Shoobridge 
V.  Ward,  679. 


TRESPASS. 

I.  For  AuauU  and  Impriionmen^-^iSee 

PUULDINO,  IV.,  2. 

II.  Responsibili^  of  Hirer  of  a 
Carriage. 
The  defendant  and  others  hired  a  job 
carriage  and  four  post-horses,  with  two 
postilions,  to  go  to  Epsom  races:  on 
the  road,  the  drivers  in  '^  cutting  in"  to 
the  line  formed  for  the  purpose  of  pass- 
ing through  a  toll-gate,  overturned  a 
gig  in  which  the  plaintiff  was  seated, 
and  severely  injured  him :  after  the  ac- 
cident had  happened,  the  defendant,  who 
was  on  the  driving-box,  offered  money 
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to  the  injured  party,  and  gave  his  card; 
and,  upon  the  owner  of  the  gig  after- 
wards calling  upon  him,  the  defendant 
observed  that  "  cutting  in"  was  all  fair 
upon  such  occasions,  and  that  ^*  he  in' 
tended^  if  the  gig  had  gone  quietly  out^  to 
have  pulled  up  to  let  it  in  again :" — 
Held,  that  the  jury  were  warranted  in 
inferring  that  the  postilions  had  acted 
as  they  did  with  the  sanction  of  the 
defendant,  and  consequently  that  he 
was  liable  in  trespass  for  the  injuiy 
done.    McLaughlin  v.  Pryor,  655* 

TROVER, 
Where  maintainable. 
One  C,  a  manufacturer  at  Newcastle, 
consigned  goods  to  E.  &  Co.,  his  factors 
in  London,  specifically  to  meet  a  bill 
drawn  upon  them,  transmitting  to  them 
a  receipt,  signed  by  the  mate  of  the  ves- 
sel, acknowledging  the  goods  to  have 
been  received  on  board  to  be  delivered 
to  E.  &  Co. :— Held,  that  E.  &  Co.  had 
a  sufficient  property  in  the  goods  and 
right  to  the  possession  to  entitle  them 
to  maintain  trover  against  a  wrong-doer, 
the  consignor  not  having  repudiated  the 
contract  upon  which  they  were  sent* 
Evans  v.  Nichol,  43. 

UMPIRE. 

See  Horse-Racino,  2. 

UNLIQUIDATED  DAMAGES. 
See  Writ  of  Tbial^  I. 

VARIANCE. 
In  an  action  against  the  acceptor  of  a 
bill  of  exchange  accepted  **  payable  at 
Messrs.  W.  &  Co.'s,  bankers,  London," 
the  count  alleged  the  acceptance  in  the 
precise  words,  and  a  presentment  at  the 
place  mentioned  : — Held,  no  variance, 
though  such  acceptance  is,  by  the  1  &  2 
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Geo.  4y  c.  78,  a  general,  and  not  a  quali- 
fied acceptance.  Blake  v.  Bowman,  617. 
And  gee  Ambndment — Sbt-off. 


VOLUNTARY  ASSIGNMENT. 

Under  \S^2  Viet.  e.  110, «.  69. 

See  Insolvent  Dsbtor* 


WAIVER. 
Cf  Irregularity— See  Award. 


WARRANT  OF  ATTORNEY. 
I.  Stamp  an. 

1.  A  defendant,  being  in  custody, 
executed  a  warrant  of  attorney  on  a 
20f.  stamp :  after  his  dischaige,  the 
warrant  of  attorney  being  found  not  to 
contain  a  recital  of  the  fact  of  the  de- 
fendant being  in  custody  at  the  time  of 
its  execution^  and  the  stamp  conse- 
quently appearing  on  the  face  of  it  to 
be  insufficient  (as  not  within  the  excep- 
tion in  the  56  Geo.  3,  c.  184,  Sched. 
part  1,  title  Warrant  of  Attorney),  the 
plaintiff  procured  the  attendance  of  the 
attorney  who  had  attested  the  execution 
on  the  part  of  the  defendant,  and  with 
the  defendant's  assent  inserted  the  ne- 
cessary words:  the  defendant  and  the 
attesting  attorney  merely  tracing  over 
their  respective  signatures  with  a  dry 
pen  : — Held,  that,  the  alteration  being 
made  with  consent,  in  furtherance  of  the 
original  intention  of  the  parties,  and  in  a 
particular  not  material,  a  second  attes- 
tation with  all  the  formalities  prescribed 
by  the  statute  1  &  2  Vict,  c,  110,  s.  9, 
and  a  fresh  stamp,  were  not  requisite. 
Hartley  v.  Manson,  728. 
'  2.  Semble,  that  the  court  will  not  grant 
a  rule  nisi  to  set  aside  a  judgment  and 
execution  on  a  warrant  of  attorney  that 
is  void  by  reason  of  the  insufficiency  of 
the  stamp ;  because  the  plaintiff  may, 


pending  the  rule,  pay  the  penalty,  and 
get  the  proper  stamp  affixed  to  it.    lb. 

II.  Entering  up  Judgment  on, 

1.  A  warrant  of  attorney,  dated  in  Hi- 
lary Vacation,  1840,  authorized  the  con- 
fession of  a  judgment  ^  as  of  last  Hi- 
lary Term,  next  Easter  Term,  or  any 
subsequent  term :" — Held,  that  a  judg- 
ment entered  up  in  TVinity  Vacation^ 
1841,  was  not  a  due  execution  of  the 
authority.    Cobbold  v.  Chilver,  678. 

2.  Where  the  attesting  witness  to  a 
warrant  of  attorney  could  not  be  found, 
judgment  was  allowed  to  be  entered  up 
on  an  affidavit  that  the  defendant  had 
acknowledged  his  liability  and  admitted 
the  handwriting  of  the  witness,  being 
informed  of  the  purpose  for  which  such 
admission  was  required.  Reid  v.  Forge, 
880. 

WARRANTY. 
On  the  Sale  of  a  ChatteL 
A  dedaration  in  case  stated  that  the 
defendant  had  sold  to  the  plaintiff  a 
baige,  the  same  being  a  new  barge  built 
by  the  defendant,  and  that  the  defend* 
ant  induced  the  plaintiff  to  purchase 
such  barge  by  warranting  **  that  the 
barge,  being  a  new  baige,  was  reason" 
ably  fit  for  use;**  and  then  averred  that 
the  barge  was  not  reasonably  fit  for  use, 
and  stated. special  damage  as  the  conse- 
quence of  the  breach  of  such  warranty : 
— Held,  that  the  warranty  alleged  in 
the  declaration  being  one  that  is  im- 
plied by  law,  the  sale,  though  under  a 
written  contract  containing  no  words  of 
warranty,  must  be  taken  to  have  been 
subject  to  such  warranty.  But  that  the 
breach  was  not  sustained  by  evidence 
that  the  barge,  though  fit  for  ordinaty 
use,  was  not  fit  for  the  particular  pur- 
pose for  which  the  phuntiff  required  it, . 
viz.  to  carry  cement,  notwithstanding 
the  defendant  at  the  time  of  the  con- 
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tract  knew  that  the  plaintiff  required  it 
for  that  purpose.  Shepherd  y.  Pybus, 
434. 

WITNESS. 

AttachmmU  offainH  for  noi  obqnng  Sub- 

poBfM — See  Attachmsnt,  I. 

WORK  AND  LABOUR. 

The  plaintiff^  a  surgeon,  for  several 
years  bestowed  surgical  attendance  upon 
a  lady,  but,  expecting  that  she  would 
amply  compensate  him  by  a  legacy, 
sent  in  no  bill.  She  died  and  left 
him  nothing :  whereupon  he  sued  her 
executors,  claiming  500/.  The  jury  a- 
warded  him  2501. : — The  court  refused 
to  disturb  the  verdict.  Baxter  v.  Gray, 
374. 

In  such  a  case,  to  disentitle  the  party 
to  sue,  there  must  be  something  more 
than  mere  expectaHon  of  a  legacy.  lb. 

WRIT  OF  TRIAL. 
I.  Auvmpeitfor  Unliquidated  Damages. 
A  count  in  assumpsit  stated,  that,  in 
consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  let  to 
hire  a  certain  timber-carriage,  with 
chains,  &c.,  to  be  had  and  used  by  the 
defendant  for  a  certain  time  agreed  upon 
between  the  plaintiff  and  defendant, 
for  reasonable  hire  and  reward,  the  de- 
fendant promised  the  plaintiff  that  he 
would  return  the  carriage  and  chains 
to  the  plaintiff  at  the  expiration  of  the 
period;  that  the  plaintiff  confiding, 
&c.,  &c. ;  and  alleged  for  breach,  that, 
a|b  the  expiration  of  the  hiring,  though 
the  plaintiff  had  received  back  the  tim- 
ber-carriage from  the  defendant,  yet  the 
defendant  did  not  return  the  chains  to 
the  plaintifisi  but  wholly  refused  and 
neglected  so  to  do,  to  the  damage  of  the 
plfuntiff  of  61. : — Held,  that  this  was 
strictly  a  claim  for  unliquidated  dam- 


ages, and  therefore  not  within  the  juris- 
diction of  the  sheriff,  under  the  3  &  4 
Will.  4>  c.  42,  s.  17.  Collb  v.  Groom, 
674. 

II.  Detinue, 
Detinue,  where  the  value  of  the  chat- 
tel sought  to'  be'  recovered  and  indorsed 
on  the  ^rit  of  sUmmons,  is  under  20/., 
is  triable  by  the' sh'eriff  under  the  3  &  4 
Will.*4,  c.  42,*s.  17.  Walker  v.  Need- 
ham,  222. 

■  III,  Prcutiee  on* 
1.  Fohn'of  Issue. 

Where  tipbn  a  writ  of  trial,  the  issue 
is  delivered  with'  blanks  for  the  teste 
and  return  of  the  writ  of  trial,  and  is 
retained,  the  defendant  cannot  after  the 
trial  complain  of  the  irregularity,  as- 
suming It  to  be  one — which  seems  to 
be  doubtful.  Wilson  v.  Nbbett,  776. 
2.  Notice  of  Continuance. 

**  I  hereby  continue  the  notice  of 
trial  in  this  cause  to  Thursday  next, 
the  2l8t  day  of  April  instant,"  is  a  suf- 
ficient notice  of  continuance,  where  the 
cause  is  to  be  tried  before  the  sheriff. 
Wilson  V.  Nisbett,  776. 

1.  Where  the  defendant  consents  to 
the  order  for  the  writ  of  trial,  the  court 
will  not  set  it  aside  on  motion  at  his 
instance,  on  the  ground  that  the  cause 
is  not  one  that  is  properly  triable  be- 
fore the  sheriff;  but  will  leave  him  to 
his  writ  of  error.  Walker  v.  Needham, 
222.      ... 

2.  Where  a  cause  which  is  not  within 
the  above  section  has  been  tried  before 
the  sheriff,  the  proper  form  of  motion 
is,  to  set  aside  the  writ  of  trial.  lb. 

3.  On  a  motion  for  a  new  trial,  where 
the  cause  has  been  tried  before  the  she- 
riff, the  party  who  shews  cause  must  be 
prepared  with  an  office  copy  not  only  of 
the  affidavit  or  affidavits  upon  which 
the  rule  was  obtained,  but  also  of  the 
sheriff's  notes  annexed  thereto,  lb. 
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